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I. 

INTRODUCTION 

I n  t h i s  r e p l y  b r i e f  o f  p e t i t i o n e r  o n  t h e  merits t h e  p a r -  

t i es  w i l l  b e  r e f e r r e d  t o  as t h e y  a p p e a r  i n  t h i s  C o u r t  a n d ,  

a l t e r n a t i v e l y ,  a s  " L i b e r t y t t  a n d  "Chambers ."  The  s y m b o l s  " R "  

a n d  "A" w i l l  r e f e r  t o  t h e  r e c o r d  on  a p p e a l  a n d  t h e  a p p e n d i x  

w h i c h  a c c o m p a n i e d  L i b e r t y ' s  ma in  b r i e f ,  r e s p e c t i v e l y .  A l l  

e m p h a s i s  h a s  b e e n  s u p p l i e d  by c o u n s e l  u n l e s s  i n d i c a t e d  t o  t h e  

c o n t r a r y .  

REPLY TO CHAMBERS' STATEMENT OF THE CASE AND FACTS 

Rev iew o f  C h a m b e r s t  b r i e f  e s t a b l i s h e s  c l e a r l y  w h a t  L i b e r t y  

h a s  s u s p e c t e d  a l l  a l o n g ,  t h a t  C h a m b e r s t  p o s i t i o n  i s  w i t h o u t  

merit! Chambers  i s  now b a c k p e d a l i n g  i n  a n  a t t e m p t  t o  f i n d  some 

way t o  j u s t i f y  t h e  r e s u l t  r e a c h e d  by t h e  T h i r d  Dis t r ic t  C o u r t  

o f  A p p e a l .  I n  so d o i n g  Chambers  h i m s e l f  e x p o s e s  t h e  w e a k n e s s e s  

i n  h i s  a r g u m e n t .  F o r  e x a m p l e ,  a t  p a g e  2 o f  h i s  b r i e f  h e  s ta tes:  

"CHAMBFSS s h a l l  t a k e  t h e  l i b e r t y  o f  r e s t a t i n g  
t h e  f a c t s  o f  t h i s  case as c e r t a i n  s a l i e n t  p o i n t s  
h a v e  b e e n  c o n v e n i e n t l y  d i s c a r d e d  by LIBERTY MUTUAL." 

A t  t h e  t i m e  t h a t  L i b e r t y  p r e p a r e d  i t s  merits b r i e f ,  L i b e r t y  

saw no  n e e d  t o  i n c l u d e  i n  i t s  b r i e f  m e n t i o n  o f  e v e r y  r e c o r d  

f a c t  t h a t  c o u l d  b e a r  on  e v e r y  c o n c e i v a b l e  a r g u m e n t  t h a t  

Chambers  w o u l d  p r o p e r l y  (or  i m p r o p e r l y )  raise. I n  p o i n t  o f  

f a c t ,  many r e c o r d  f a c t s  are s t i l l  i r r e l e v a n t  t o  t h e  ma in  i s s u e  

b e f o r e  t h i s  C o u r t .  However ,  i n  l i g h t  o f  t h e  a r g u m e n t  Chambers  



now advances, Liberty will accept Chambers' STATEMENT OF THE 

CASE AND FACTS as being a substantially correct representation 

of what positions Chambers - asserted below. 

At page 2 of his brief Chambers states: 

"The Carrier had never authorized the claimant 
to be treated by doctors at Jackson." 

The statement is without record citation! It would seem (be- 

cause there can be - no record citation to justify such a state- 

merit) that same was included in the brief to raise in this 

Court's mind the inference that the employer/carrier had objec- 

ted to what Chambers did.  his is not so.   his Court will - 

please note that at all times pertinent Liberty (the workers' 

compensation carrier for Chambers' employer, R. 212) paid all 

benefits to Chambers. The payment extended to all claims made 

including the claim for amputation of Chambers1 leg. This 

"fact" was considered by the trial court when it ruled on the 

propriety vel non of Liberty's lien. The record before this 

Court [See: R. 215-265, Transcript of Hearing held December 

1984, at pages 238, 2391 establishes that Liberty has all alonq 

been paying Chambers for the amputation, that the issue was not 

even contested - and, most importantly of all, at no time during 

the compensation aspects of this case did Chambers seek to 

seqregate the amputation from the "on-the-job" in jury ( R .  241 1 .  

Hence, it may be seen that Chambers, early on, seeks to create 

the appearance that Liberty is, in this case, the "bad guy" and 

that Chambers was, at all times pertinent, the victim of 



L i b e r t y ' s  a c t i o n s .  A s  t h i s  C o u r t  h a s  by now l e a r n e d  f r o m  i t s  

own i n d e p e n d e n t  e x a m i n a t i o n  o f  t h e  r e c o r d ,  n o t h i n g  c o u l d  b e  

f u r t h e r  f r o m  t h e  t r u t h .  I n  p o i n t  o f  f a c t ,  t h e  r e c o r d  demon- 

s t r a tes  t h a t  Chambers  ' c o u n s e l l s  s t r a t e g y  e a r l y  on b a c k f i r e d !  

A t  p a g e s  2  a n d  3  o f  h i s  b r i e f  Chambers  s ta tes :  

" A  m e d i c a l  m a l p r a c t i c e  c o m p l a i n t  was  s u b s e q u e n t l y  
f i l e d  on b e h a l f  o f  CHAMBERS by t h e  u n d e r s i g n e d  l a w  
o f f i c e  a l l e g i n g  t h e  h o s p i t a l ' s  n e g l i g e n c e  i n  t h e  care 
a n d  t r e a t m e n t  o f  him w h i l e  a t  t h e  emergency  room. . . 
W h i l e  t h e  t r i a l  was i n  p r o g r e s s  t h e  claim was s e t t l e d  
f o r  $ 7 0 , 0 0 0 . 0 0  o n  November 2 6 ,  1 9 8 4  (R-2121." 

Chambers  is c o r r e c t  i n  s t a t i n g  t h a t  a m e d i c a l  m a l p r a c t i c e / p e r -  

s o n a l  i n j u r y  c o m p l a i n t  was f i l e d  a g a i n s t  J a c k s o n  Memor ia l  Hos- 

p i t a l  ( t h e  a l l e g e d  t h i r d  p a r t y  t o r t f e a s o r ) .  Chambers  - f a i l s  t o  

t e l l  t h i s  C o u r t  t h a t  s a i d  c o m p l a i n t  was  n o t  s e r v e d  upon L i b e r t y  

i n  d e r o g a t i o n  o f  S 4 4 0 . 3 9 ,  F l o r i d a  S t a t u t e s ,  w h i c h  p r o v i d e s  

t h a t  upon t h e  f i l i n g  o f  a  t h i r d  p a r t y  a c t i o n  ( b y  a n  i n j u r e d  

w o r k e r  who is  r e c e i v i n g  "compW b e n e f i t s  : 

". . . N o t i c e  o f  s u i t  b e i n g  f i l e d  s h a l l  b e  
s e r v e d  upon t h e  e m p l o y e r  a n d  c o m p e n s a t i o n  carrier 
a n d  upon a l l  p a r t i e s  t o  t h e  s u i t  o f  t h e i r  a t t o r -  
n e y s  o f  r e c o r d  by t h e  e m p l o y e e .  . ." 

L i b e r t y  was  n o t  a b l e  t o  " i m m e d i a t e l y "  s e r v e  n o t i c e  o f  payment  

o f  c o m p e n s a t i o n  i n  t h e  l a w s u i t  b e c a u s e  L i b e r t y  was n e v e r  s e r v e d  

w i t h  n o t i c e  o f  t h e  f i l i n g  o f  t h e  l a w s u i t .  T h i s  f a c t  is  n o t  i n  

d i s p u t e  as  C h a m b e r s '  c o u n s e l  d i d ,  a t  t h e  h e a r i n g  h e l d  December 

4 ,  1 9 8 4  ( R .  215-265,  a t  pp .  5 ,  6  a n d  35 t h e r e i n )  , c o n c e d e  same. 

The  a b o v e  d i s c u s s e d  s i t u a t i o n  a r o s e  as  a d i r e c t  c o n s e -  

q u e n c e  o f  Chambers1  c o u n s e l l s  t a c t i c a l  d e c i s i o n  t o  assert  t h a t  

S 4 4 0 . 3 9 ,  F l o r i d a  S t a t u t e s ,  w o u l d  n o t  come i n t o  t h e  scheme o f  



t h e  t h i r d  p a r t y  l a w s u i t  s i n c e  ( a l l e g e d l y )  J a c k s o n  Memorial 

H o s p i t a l  c o u l d  n o t  b e  a " t h i r d  p a r t y  t o r t f e a s o r "  w i t h i n  t h e  

m e a n i n g  o f  t h e  c o m p e n s a t i o n  s t a t u t e .  One n e e d s  t o  l o o k  no  

f u r t h e r  t h a n  t h e  c o n t e n t s  o f  t h e  p l e a d i n g s  f i l e d  by C h a m b e r s '  

c o u n s e l  t o  l e a r n  why - C h a m b e r s '  c o u n s e l  d i d  n o t  comply  w i t h  

§ 4 4 0 . 3 9 ,  F l o r i d a  S t a t u t e s .  A t  p a g e  3  o f  t h e  b r i e f  Chambers  

h a s  f i l e d  w i t h  t h i s  C o u r t ,  Chambers  sets o u t  w h a t  it was  t h a t  

h e  c o n t e n d e d  fo r  i n  h i s  m o t i o n  t o  s t r i k e  t h e  w o r k e r s '  compen- 

s a t i o n  l i e n :  

". . . I t  was  a l so  a l l e g e d  i n  t h e  M o t i o n  t o  
S t r i k e  t h e  L i e n  t h a t  t h e  t o r t i o u s  ac t  o f  m e d i c a l  
m a l p r a c t i c e  does n o t  a r i se  i n  a e m p l o y e r / e m p l o y e e  
r e l a t i o n s h i p  a n d  t h u s  d o e s  n o t  a r i se  o u t  o f  work-  
r e l a t e d  d u t i e s .  (R-89-90) . "  

C h a m b e r s '  c o u n s e l  c o n t e n d e d  t h a t  J a c k s o n  Memorial H o s p i t a l  - was 

n o t  a " t h i r d  p a r t y  t o r t f e a s o r "  w i t h i n  t h e  m e a n i n g  of § 440.39 - 

a n d  t h a t ,  s i n c e  i t  was n o t ,  h e  d i d  n o t  h a v e  t o  n o t i f y  t h e  

w o r k e r s '  c o m p e n s a t i o n  e m p l o y e r  or  car r ier .  C o n s i d e r i n g  t h e  

f a c t  t h a t  Chambers  p r e v i o u s l y  c o n t e n d e d  f o r  j u s t  t h e  o p p o s i t e  

i n  c l a i m i n g  g r e a t e r  w o r k e r  c o m p e n s a t i o n  b e n e f i t s ,  it is n o t  

s u r p r i s i n g  t h a t  Chambers  is now " b a c k p e d a l i n g . "  

Much is made i n  C h a m b e r s '  b r i e f  o f  t h e  f a c t  t h a t  L i b e r t y  

d i d  n o t  " t i m e l y "  f i l e  i t s  n o t i c e  o f  l i e n  a n d  t h a t  L i b e r t y  "con-  

c e d e d "  t h i s .  T h i s  is  t r u e .  Yowever ,  t h e  r e a s o n  why - L i b e r t y  

d i d  n o t  " e a r l y  o n "  f i l e  i t s  l i e n  is b e c a u s e  Chambers  d i d  n o t  -- 

" s e r v e "  L i b e r t y  when s u i t  was  i n s t i t u t e d .  T h i s  i s s u e  ( c o n -  

c e r n i n g  t h e  a l l e g e d  " l a t e  f i l i n g "  o f  L i b e r t y ' s  l i e n )  was  l i ti- 

g a t e d  b e f o r e  t h e  t r i a l  c o u r t ,  w h i c h  c o u r t  d e t e r m i n e d  t h a t  u n d e r  



the circumstances Liberty acted properly ( R .  212-214; R. 139, 
- 

140). The trial court would not let Chambers "play both ends 

against the middle." Chambers elected to claim compensation 

benefits for the amputation. The trial court would not let 

Chambers then urge (in the third party action) that the amputa- 

tion was "not work related." 

At page 3 of his brief Chambers states: 

". . .Further, it was also alleged in the Motion 
to Strike the Lien that the tortious act of medical 
malpractice does not arise in a employer/employee 
relationship and thus does not arise out of work- 
related duties. . ." 

This was the plan! It backfired! Now Chambers blames ~iberty, 

TJibertyts counsel, the trial court and everyone else that he 

can point a finger at. This type of argument should not be 

allowed. 

At page 4 of his brief Chambers states: 

"On March 14, 1986, a hearing was held before 
the trial Judge (citations omitted). Prior to that 
hearing, CHAMBERS submitted to the trial Court of 
the Third District Court of Appeals opinion in 
American Motorists Insurance Company v. Coll, 479 
So. 2d 156 (Fla. 3DCA 1985). . . Both the Coll 
decision was argued at the hearing as well as the 
fact that LIBERTY MUTUAL had failed to file a lien 
and had conceded same. . .While completely disre- 
garding LIBERTY MUTUAL'S failure to file the lien 
issue, the Court solely addressed the Coll decision 
before ordering equitable distribution. . ." 

The record demonstrates that the trial court did not "disregardw 

the fact that Liberty "had failed to file a lien." To the con- 

trary, the trial court - considered all of the circumstances sur- 

Liberty's lien was not I1timely" filed (assuming 



t h e r e  i s  some t i m e  r e q u i r e m e n t  f o r  t h e  f i l i n g  o f  s a i d  l i e n ) .  

B e c a u s e  Chambers d i d  n o t  comply w i t h  t h e  l a w ,  a n d  b e c a u s e  t h e  

c o u r t  saw t h r o u g h  Chambers '  c o n t e n t i o n s ,  t h e  t r i a l  c o u r t  d i d  

n o t  l e t  Chambers  g a i n  a n  u n f a i r  a d v a n t a g e  o r  assert  i n c o n s i s -  

t e n t  p o s i t i o n s .  

F u r t h e r ,  i n  l i g h t  o f  t h e  r e c e n t  d e c i s i o n  i n  AMERICAN 

MUTUAL INSURANCE COMPANY v .  DECKBR, 518 So.  2d 315 ( F l a  .9pp.  2d 

1 9 8 7 1 ,  it c a n  b e  n o t e d  t h a t  t h e  t r i a l  c o u r t  ( i n  t h i s  case) w a s  

c o r r e c t  i n  i t s  o b s e r v a t i o n :  

"You see, t h e  p r o b l e m  i s  t h a t  I d o n ' t  know 
t h a t  anybody  c a n  r e a l l y  d e a l  w i t h  t h e  e f f e c t  o f  t h e  
American M o t o r s  ( v s .  COLL o p i n i o n ) .  . . W e  are j u s t  
b e t t e r  o f f ,  y o u  know, p r o b a b l y  g e t t i n g  i n t o  t h e  
s p e c i a l  a s p e c t  o f . "  ( S e e :  B r i e f  o f  Chambers  a t  
p a g e  4 ,  c i t i n g  t o  Volume 111, TR. 5 ) .  

A t  p a g e s  4 ,  5 ,  6  a n d  7  o f  h i s  b r i e f  Chambers  re lates  t o  

t h i s  C o u r t  w h a t  h e  a r g u e d  t o  t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  

T h i r d  D i s t r i c t ,  p e r t a i n i n g  t o  t h e  meri ts  o f  t h i s  case a n d ,  

f u r t h e r ,  wha t  h e  a r g u e d  t o  t h a t  c o u r t  t o  o b t a i n  a n  a w a r d  o f  

a t t o r n e y ' s  f e e s .  - I n  t h i s  l i g h t  i t  m u s t  b e  e m p h a s i z e d  t h a t  

Chambers  made no c h a l l e n g e  t o  t h e  q u a n t u m  o f  t h e  l i e n  a n d  made 

no i n d e p e n d e n t  c h a l l e n g e  t o  t h e  f o r m u l a  u t i l i z e d  by t h e  t r i a l  

c o u r t  i n  i t s  c o m p u t a t i o n  o f  t h e  l i e n .  A s  f a r  as Chambers  w a s  

c o n c e r n e d ,  b e c a u s e  o f  t h e  e x i s t e n c e  o f  AMERICAN MOTORISTS 

INSURANCE COMPANY v .  COLL, 479 So.  2d 1 5 6  ( F l a . A p p . 3 ~ 3  1 9 8 5 1 ,  

i t  was " a l l  o r  n o t h i n g . "  

L i b e r t y  r e s e r v e s  t h e  r i g h t  t o  a r g u e  t h e  s i g n i f i c a n c e  o f  

t h e  a b o v e  f a c t s  a n d  o t h e r  r e l e v a n t  r e c o r d  f a c t s  i n  t h e  a r g u m e n t  

p o r t i o n  o f  t h i s  b r i e f .  



QUESTIONS PRESENTED F O R  REVIEW 

WHETHER THE TRIAL COURT WAS CORRECT I N  DENYING 
THE PLAINTIFF 'S  MOTION TO STRIKE THE WORKERS' 
COMPENSATION LIEN. 

ASSUMING THE INCORRECTNESS OF TRIAL COURT 
RULING ( I N  ENFORCING THE LIEN 1 : DID THE 
DISTRICT COURT OF APPEAL, THIRD DISTRICT,  
ITSELF ERR I N  AWARDING § 5 7 . 1 0 5 ,  FLORIDA 
STATUTE ATTORNEY FEES I N  FAVOR OF CHAMBERS 
AND AGAINST LIBERTY ? 

IV .  

ARGUMENT 

THE TRIAL COURT WAS CORRECT I N  DENYING THE 
PLAINTIFF 'S  MOTION TO STRIKE THE WORKERS' 
COMPENSATION LIEN. 

C h a m b e r s '  a r g u m e n t  is  t w o f o l d :  

1. T h e  D i s t r i c t  C o u r t  w a s  correct i n  r e v e r s i n g  t h i s  case 

u p o n  a u t h o r i t y  o f  -AMERICAN MOTORISTS INSURANCE COMPANY 

v.  COLL, s u p r a ,  b e c a u s e  t h a t  case w a s  c o r r e c t l y  

decided - b u t ,  a s s u m i n g  it w a s  i n c o r r e c t l y  d e c i d e d :  

2 .  R e v e r s a l  w a s  s t i l l  r e q u i r e d  b e c a u s e  t h e  t r i a l  c o u r t  

w a s  i n c o r r e c t  i n  - n o t  s t r i k i n q  L i b e r t y ' s  l i e n .  

~ i b e r t y  would r e s p e c t f u l l y  sugges t  t o  t h i s  C o u r t  C h a m b e r s  ' 

a r g u m e n t  i s  w i t h o u t  m e r i t .  

AMERICAN MOTORISTS INSURANCE COMPANY v. COLL, s u p r a ,  w a s  

w r o n g l y  decided f o r  a l l  o f  t h e  r e a s o n s  p r e v i o u s l y  a d v a n c e d  by 



L i b e r t y  i n  i t s  main  b r i e f .  The o p i n i o n  c a n n o t  a n d  s h o u l d  n o t  

s t a n d .  T h i s  C o u r t  s h o u l d  a p p r o v e  as  c o n t r o l l i n g  l a w  f o r  t h e  

S t a t e  o f  F l o r i d a  ( t h e  a n a l y s i s  made by t h e  Dis t r ic t  C o u r t  o f  

A p p e a l ,  Second  D i s t r i c t ,  i n )  AMERICAN MUTUAL INSURANCE COMPANY 

v.  DECKFR. 

The a r g u m e n t  C h a m b e r s t  a d v a n c e s  [ t o  " e x p l a i n "  why COLL 

"makes good  s e n s e " ]  ( i t s e l f )  makes  no s e n s e !  A s  n o t e d  by t h e  

Dis t r ic t  C o u r t  o f  A p p e a l ,  Second  D i s t r i c t ,  i n  DECKFR, s u p r a :  

" W e  f i n d  n o t h i n g  i n  COLL t o  e x p l i c a t e  why 
S e c .  7 6 8 . 5 0 ( 4 ) ' s  p r e f a t o r y  words  are  m e a n i n g l e s s .  
I n  o u r  v i e w ,  t h o s e  words  are  c r i t i c a l  a n d  c o n t r o l  
t h e  o u t c o m e  o f  t h e  p r e s e n t  c o n t r o v e r s i e s . "  518 
So.  2d a t  p .  317.  

B e c a u s e  t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  T h i r d  D i s t r i c t ,  i g n o r e d ,  

i n  d e c i d i n g  COLL a n d  i t s  p r o g e n y ,  p e r t i n e n t  p o r t i o n s  o f  S768.50.  

COLL s h o u l d  b e  d i s a p p r o v e d  by t h i s  C o u r t  a n d  t h e  o p i n i o n  h e r e i n  

s o u g h t  t o  b e  r e v i e w e d  s h o u l d  be  q u a s h e d .  

What m u s t  now b e  c o n s i d e r e d  i n  d e t a i l  i s  t h e  a l l e g e d  " f a l l -  

b a c k "  a r g u m e n t  a d v a n c e d  by Chambers .  A t  p a g e  1 7  o f  h i s  b r i e f  

h e  a l l e g e s :  

" O b v i o u s l y ,  t h e  a t t o r n e y s  f o r  CHAMBERS 
w o u l d  n o t  h a v e  s e t t l e d  a m e d i c a l  m a l p r a c t i c e  
a c t i o n  w o r t h  f a r  i n  e x c e s s  o f  t h e  s t a t u t o r y  l i m i t  
o f  $100 ,000 .00  f o r  some $70 ,000 .00  h a d  i t  r e a l i z e d  
t h a t  LIBERTY MUTUAL w o u l d  a t t e m p t  t o  impose  a l i e n  
a m o u n t i n g  t o  some $25 ,000 .00  o n  t h e  p r o c e e d s  o f  
r e c o v e r y .  . ." 

Chambers  n e x t  a r g u e s :  

" I t  i s  LIBERTY MUTUAL'S p o s i t i o n  t h a t  se t t le-  
m e n t s  a re  e x c l u d e d  f r o m  t h e  l i e n  p r o h i b i t i o n  o f  
s a i d  S t a t u t e .  I t  i s  p r e c i s e l y  t h i s  a r g u m e n t  t h a t  
t h e  T h i r d  Dis t r ic t  f o u n d  f r i v o l o u s .  . . O b v i o u s l y ,  
a s  l o n g  as a s e t t l e m e n t  is  n e g o t i a t e d  w h i c h  t a k e s  



into consideration collateral source benefits (such 
as workers' compensation in a medical malpractice 
scenario) there will be no double recovery inuring 
to the benefit of a claimant and a medical/health 
care provider will not bear the full burden of its 
negligence." 

The problem that Chambers has in advancing the above thoughts 

is that the facts of this case do not apply to the arguments 

Chambers advances. ~iberty asks: What result should obtain 

when a settlement is negotiated but it does not take into con- 

sideration collateral source benefits? In the abstract 

Chambers' thoughts make good sense. However, when a settlement 

does not take into account collateral source benefits or when 

(as here) counsel is mistaken as to the applicable law, it 

should not be the lienholder who suffers. When one settles a 

case, one is supposed to take into account the existence of all 

liens. But when counsel for the settling party thinks he can 

"beat the lien" and is wrong. . .! Such is the instant cause. 

The above explains why Chambers never served Liberty pur- 

suant to the appropriate statute. The above provides the 

reason why Chambers argued that there existed no relationship 

between the on-the-job injury and the alleged malpractice. The 

above clarifies and underscores why "the plan" took a back seat 

when the District Court of Appeal, Third District, decided 

COLTA, supra, and the above crystallizes why Chambers' counsel 

is so adamant in stressing that Liberty's position is frivo- 

lous. Chambers' counsel sought to beat the lien and it did not 

work. This case is that simple. 



Further, Chambers (still) does not address the glaring 

discrepancy between the language of S 440.39 and S 768.50, to- 

wit: settlements are not mentioned in S 768.50, Florida 

Statutes! Chambers harps upon the fact that it was precisely 

"this type of argument" that the District Court of Appeal, 

Third District, found "frivolous." Be that as it may, the 

discrepancy has not (yet 1 been reconciled. Liberty still asks: 

(1) - Why does S 768.50, by its express terms, apply (only) to 

judgments? ( 2 )  - Did the legislature intend to exclude 

llsettlementsll from its terms? ASSUMING THIS COURT WERE TO 

REJECT THE RATIONALE OF DECKER, SUPRA. and assuming that 

S 768.50, Florida Statutes, is to be construed as Chambers 

desires, Chambers still cannot get over the hurdle that this 

case did not go to judgment! Hence, once again Chambers' coun- 

sel is impaled upon the horns of his own dilemma. This case 

was settled without resolution or negotiation of the lien. The 

answer to the question of "why" (it was not so negotiated) lies 

not in the existence of Section 440.39 or in the language of - 

Section 768.50 but, rather, is found in the motion to strike 

the lien: 

". . .The tortious act of medical malpractice 
does not arise in an employer/employee relationship - 
and thus does not arise out of work-related duties." 
(Brief of Chambers at page 3). 

That the tortious act of medical malpractice does arise in an 

employer/employee relationship and that it does arise out of 

"work-related duties" is too well settled to need detailed 



citation of authority. See: DECKER, supra, and cases cited 

therein. That Liberty did not "waive" any rights as a conse- 

quence of the alleged "late filing" of its lien is clear. See: 

AETNA INSURANCE COMPANY v. HARTER, 379 So. 2d 1019 (Fla .Ape. 2d 

1980) and cases cited therein. (See also: R. 215-265, 212-214, 

139, 140). Liberty's position has never been frivolous. 

Liberty's analysis is correct. Irrespective of whether or not 

this Court accepts the holding in DECKER, supra, as the law for 

this State, the trial court's ruling in this case must still be 

affirmed. Chambers' arguments concerning the - ultimate correct- 

ness of District - Court result is a red herring! This is so 

because when this Court takes jurisdiction of a case, this 

Court reviews the case as if it were on direct appeal. See: 

BOULD v. TOUCHFTTF, 349 So. 2d 1181 (Fla. 1977) and LAWRENCE 

v. FLORIDA EAST COAST RAILWAY COMPANY, 346 So. 2d 1012 (Fla. 

1977). What the District Court of Appeal, Third District, 

could have decided is irrelevant to any consideration herein. 

The trial court found good reason not to strike Liberty's lien. 

The Court's order is supported by competent, substantial evi- 

dence and is legally sound. The trial court's ruling should be 

affirmed. 
B. 

THE DISTRICT COURT OF APPEAL, THIRD DISTRICT, ITSELF 
ERRED IN AWARDING § 57.105, FLORIDA STATUTE, ATTORNEY 
FEES IN FAVOR OF CHAMBERS AND AGAINST LIBERTY MUTUAL. 

At page 19 of his brief Chambers, in attempting to dis- 

tinguish the case of McNEE v. BIZ, 473 So. 2d 5 (Fla. 4DCA 

1985 , states: 



". . . I n  a c t u a l i t y ,  h o w e v e r ,  w h a t  t h e  i n s t a n t  
case c o n t a i n s  t h a t  t h e  M c N e e  c o u r t  d i d  n o t  h a v e  i s  
t h e  f ac t  t h a t  C h i e f  J u d g e  S c h w a r t z  s p e c i f i c a l l y  
f o u n d  t h a t  t h e  a r g u m e n t  p u t  f o r w a r d  by c o u n s e l  f o r  
LIBERTY MUTUAL i n  t h e  A p p e l l a t e  C o u r t  w a s ,  i n  f a c t ,  
f r i v o l o u s  a n d  a v e i l e d  a t t e m p t  t o  h a v e  a d i f f e r e n t  
p a n e l  o f  t h e  T h i r d  D i s t r i c t  o v e r r u l e  i t s  p r i o r  
d e c i s i o n  i n  C o l l  w h i c h  i s ,  by a l l  a c c o u n t s ,  c o n -  
t r o l l i n g .  . ." 

Once a g a i n  t h e r e  i s  d i s a g r e e m e n t  b e t w e e n  L i b e r t y  a n d  Chambers .  

L i b e r t y  d i s a g r e s s  w i t h  Chambers  ' a s s e r t i o n  t h a t  L i b e r t y  made a 

" v e i l e d  a t t e m p t "  t o  h a v e  a d i f f e r e n t  p a n e l  o f  t h e  T h i r d  D i s t r i c t  

o v e r r u l e  i t s  p r i o r  d e c i s i o n  i n  COLL. L i b e r t y ' s  e f f o r t  was  - n o t  

v e i l e d ,  it was  d i r e c t !  L i b e r t y  d i d  n o t  b e a t  a r o u n d  t h e  b u s h .  

L i b e r t y  t o l d  t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  T h i r d  D i s t r i c t ,  t h a t  

it b e l i e v e d  t h a t  COLL was  w r o n g l y  d e c i d e d .  L i b e r t y  a r g u e d  t o  

t h e  C o u r t  t h a t  it s h o u l d  r e c e d e  f r o m  COLL. A f t e r  t h a t ,  i n  t h e  

a l t e r n a t i v e ,  L i b e r t y  a t t e m p t e d  t o  d i s t i n g u i s h  t h e  i n s t a n t  c a u s e  

from COLL a n d  i t s  p r o g e n y .  L i b e r t y  w i l l  n o t  b a c k p e d a l  a s  d o e s  

Chambers .  COLL was  d e c i d e d  w r o n g l y  a n d  L i b e r t y ' s  a r g u m e n t  was  

n o t  t h e n  f r i v o l o u s  n o r  i s  it now f r i v o l o u s .  S e e :  DECKER, 

s u p r a ,  a n d  cases c i t e d  t h e r e i n .  

R e g a r d i n g  C h a m b e r s '  a t t e m p t s  t o  j u s t i f y  a n  a w a r d  o f  a t t o r -  

n e y ' s  f e e s  u n d e r  e i t h e r  o n e  o f  t w o  s t a t u t e s ,  it s h o u l d  b e  n o t e d  

t h a t  t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  T h i r d  D i s t r i c t ,  w e n t  o u t  o f  

i t s  way t o  a w a r d  f e e s  p u r s u a n t  t o  § 5 7 . 1 0 5 ,  F l o r i d a  S t a t u t e s .  

T h a t  c o u r t  made no m e n t i o n  o f  § 4 4 0 . 3 4 ( 5 ) ,  F l o r i d a  S t a t u t e s ,  

w h i c h  i t se l f  p r o v i d e s :  

". . . If  a n y  p r o c e e d i n g s  are  h a d  fo r  r e v i e w  o f  
a n y  claim, a w a r d ,  or c o m p e n s a t i o n  o r d e r  b e f o r e  a n y  
c o u r t ,  t h e  c o u r t  may - a w a r d  t h e  i n j u r e d  e m p l o y e e  o r  



d e p e n d e n t  a n  a t t o r n e y ' s  f e e  t o  b e  p a i d  by t h e  
e m p l o y e r  or  c a r r i e r ,  i n  i t s  d i s c r e t i o n ,  w h i c h  w i l l  
b e  p a i d  a s  t h e  c o u r t  may d i r e c t . "  

I n  t h i s  case t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  T h i r d  D i s t r i c t ,  i n  

t h e  e x e r c i s e  o f  i t s  d i s c r e t i o n  c h o s e  n o t  t o  a w a r d  f e e s  p u r s u a n t  

t o  § 4 4 0 . 3 4 ( 5 ) ,  F l o r i d a  S t a t u t e s .  T h i s  i s  n o t  s u r p r i s i n g .  

Bu t  f o r  t h e  e x i s t e n c e  o f  COLL, C h a m b e r s '  c o n t e n t i o n s  w o u l d  h a v e  

b e e n  r e j e c t e d  o u t  o f  h a n d !  T h i s  C o u r t  w i l l  p l e a s e  remember  how 

t h i s  case d e v e l o p e d :  

1. Chambers  c l a i m e d  w o r k e r s '  c o m p e n s a t i o n  b e n e f i t s  f o r  

a l l  i n j u r i e s  i n c l u d i n q  a m p u t a t i o n  o f  h i s  l e g ;  

2 .  L i b e r t y  p a i d  t h e  c l a i m e d  b e n e f i t s  w i t h o u t  c o n t r o v e r s y ;  

3 .  Chambers  i n s t i t u t e d  a t h i r d  p a r t y  l a w s u i t  b u t  d i d  n o t  

( a s  r e q u i r e d  by l a w )  s e r v e  t h e  c o m p e n s a t i o n  c a r r i e r / l i e n  h o l d e r ;  

4 .  Chambers  s e t t l e d  w i t h  t h e  t h i r d  p a r t y  t o r t f e a s o r ;  

5 .  L i b e r t y  f o u n d  o u t  a b o u t  t h e  s e t t l e m e n t  f r o m  t h e  t h i r d  -- 

p a r t y  t o r t f ea so r  a n d  f i l e d  i t s  l i e n ;  

6 .  C h a m b e r s ,  i n  a n  a t t e m p t  t o  " b e a t  t h e  l i e n " ,  a r g u e d  

t h a t  t h e  m a l p r a c t i c e  t o r t f e a s o r  w a s  n o t  a t h i r d  p a r t y  u n d e r  t h e  

l a w .  

Under  t h e  c i r c u m s t a n c e s  p r e s e n t e d ,  t h e  t r i a l  c o u r t  w o u l d  

n o t  a l low Chambers  t o  a d v a n c e  i n c o n s i s t e n t  p o s i t i o n s !  However ,  

when COLL w a s  d e c i d e d ,  Chambers  " s e i z e d "  upon t h e  d e c i s i o n  ( a n d  

a l l  of t h e  a b o v e  t o o k  a b a c k  s e a t ) .  S i m p l y  s t a t e d ,  Chambers  

" g o t  l u c k y "  when t h e  T h i r d  D i s t r i c t - - n o t  s a t i s f i e d  w i t h  s i m p l y  

r e v e r s i n g  t h e  j u d g m e n t  a p p e a l e d - - c o n c l u d e d  L i b e r t y ' s  d e f e n s e  o f  

t h e  t r i a l  c o u r t ' s  o r d e r  w a s  f r i v o l o u s .  Bu t  f o r  COLL Chambers  



would  h a v e  h a d  " n o t h i n g . "  I n  p o i n t  o f  f a c t ,  t h e  r e m a i n i n g  p o r -  

t i o n s  o f  C h a m b e r s '  a r g u m e n t  t o  t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  

T h i r d  D i s t r i c t ,  were i g n o r e d .  

I t  i s  L i b e r t y ' s  c o n t e n t i o n  t h a t  t h e  a w a r d  o f  f e e s  c a n n o t  

b e  s u s t a i n e d  o n  a l t e r n a t i v e  g r o u n d s  w h e r e  t h e  a w a r d  was  p r e -  

m i s e d  o n  a s p e c i f i c  f i n d i n g  u n d e r  a s p e c i f i c  s t a t u t e .  I n  a n y  

e v e n t ,  u n l e s s  t h i s  C o u r t  w e r e  t o  d e c i d e  t h a t  t h e  t r i a l  c o u r t ' s  

r u l i n g  was  l e g a l l y  e r r o n e o u s ,  a n d  t h a t  t h e  l i e n  is  t o  b e  c a n -  

c e l l e d ,  m o d i f i e d  or  a l t e r e d  i n  some way,  C h a m b e r s '  c o u n s e l  i s  

e n t i t l e d  t o  - no f e e  f r o m  L i b e r t y .  See :  BOULD, s u p r a ,  a n d  

LAWRFNCE , s u p r a .  

VI . 
CONCLUSION 

B a s e d  upon t h e  f o r e g o i n g  r e a s o n s  a n d  c i t a t i o n s  o f  a u t h o r -  

i t y ,  L i b e r t y  w o u l d  s u g g e s t  t o  t h i s  C o u r t  t h a t  t h e  t r i a l  c o u r t  

was correct i n  d e n y i n g  C h a m b e r s '  m o t i o n  t o  s t r i k e  t h e  s u b j e c t  

l i e n .  B e c a u s e  t h e  t r i a l  c o u r t ' s  r u l i n g  was cor rec t ,  L i b e r t y  

u r g e s  t h i s  C o u r t  ( A )  t o  q u a s h  t h e  o p i n i o n  o f  t h e  T h i r d  Dis t r ic t  

h e r e i n  b e i n g  r e v i e w e d ;  (B) t o  a f f i r m  t h e  r u l i n g s  o f  t h e  t r i a l  

c o u r t ;  ( C )  t o  d e n y  C h a m b e r s '  m o t i o n s  f o r  a t t o r n e y ' s  f e e s ;  (Dl  

t o  d i s a p p r o v e  t h e  o p i n i o n s  r e n d e r e d  by t h e  T h i r d  D i s t r i c t  C o u r t  

o f  Appea l  i n  COLL, a n d  i t s  T h i r d  Dis t r ic t  p r o g e n y ;  a n d  ( E l  t o  

a p p r o v e  t h e  o p i n i o n  r e c e n t l y  r e n d e r e d  by t h e  S e c o n d  D i s t r i c t  

C o u r t  o f  4 p p e a l  i n  AMERICAN MUTUAL INSURANCE COMPANY v .  DECKER, 

s u p r a .  
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