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PREFACE 

T r e f e r s  t o  the t r a n s c r i p t  of the proceedings below, the 
b r i e f  of the Appellee w i l l  be r e f e r r e d  t o  by the l e t t e r  B. 
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I. 

THE T R I A L  COURT D I D  REVERSIBLY 
ERR I N  FAILING TO R E Q U I R E  THE 
PROSECUTION TO EXPLAIN I T S  REASONS 
E X E R C I S I N G  PRE-EMPTORY CHALLENGES 
A G A I N S T  A PARTICULAR RACE. 

The S t a t e  a r g u e s  t h a t  t h e  D e f e n d a n t s  were i n c o r r e c t  b y  

s t a t i n g  i n  t h e i r  b r i e f s  t h a t  t h e  " s u b s t a n t i a l  l i k e l i h o o d "  h a d  

b e e n  e s t a b l i s h e d  t h a t  j u r o r s  were b e i n g  e x c l u d e d  s o l e l y  on  t h e  

b a s i s  of  race, r e q u i r i n g  a n  i n q u i r y  u n d e r  S t a t e  v s .  N e i l ,  457 So. 

The N e i l  c o u r t  h a d  d r a f t e d  a n  o p i n i o n  

t h a t  a n s w e r e d  t h e  c e r t i f i e d  q u e s t i o n  o f  g r e a t  p u b l i c  impor tance;  

2nd 481, ( F l a .  1 9 8 4 ) .  - 

"MAY A PARTY BE R E Q U I R E D  TO STATE THE BASIS FOR THE EXERCISE OF A 

PRE-EMPTORY CHALLENGE" ?  

The C o u r t  b e g a n  i t s  o p i n i o n  b y  s t a t i n g  t h a t :  

" B e l i e v i n g  t h a t  i t  i s  time i n  F l o r i d a  t o  h o l d  t h a t  j u r o r s  
s h o u l d  be se lec ted  o n  t h e  b a s i s  o f  i n d i v i d u a l  
c h a r a c t e r i s t i c s  a n d  t h a t  t h e y  s h o u l d  n o t  be s u b j e c t  t o  
b e i n g  r e j e c t e d  s o l e l y  b e c a u s e  of t h e  c o l o r  of t h e i r  s k i n ,  
w e  answer  t h e  q u e s t i o n  w i t h  a q u a l i f i e d  a f f i r m a t i v e  a n d  
q u a s h  t h e  d i s t r i c t  c o u r t ' s  dec i s ion .  

"The C o u r t  d i s c u s s e s  how t o  p r e s e r v e  t h e  o b j e c t i o n  t o  t h e  

d i s c r i m i n a t o r y  u s e  o f  pre- emptories a t  t h e  t r i a l  l e v e l " :  

"A p a r t y  c o n c e r n e d  a b o u t  t h e  o t h e r  s i d e ' s  u s e  o f  pre- 
e m p t o r y  c h a l l e n g e s  m u s t  make a t i m e l y  o b j e c t i o n  a n d  
d e m o n s t r a t e  on t h e  r e c o r d  t h a t  t h e  c h a l l e n g e d  p e r s o n s  a re  
members of  a d i s t i n c t  r a c i a l  g r o u p  a n d  t h a t  t h e r e  i s  a 
s t r o n g  l i k e l i h o o d  t h a t  t h e y  h a v e  b e e n  c h a l l e n g e d  s o l e l y  
b e c a u s e  of t h e i r  race." 

A c a r e f u l  r e v i e w  o f  t h e  v o i r  d i r e  p roces s  d e m o n s t r a t e s  

W i l l i a m  R h o d e s '  a t t o r n e y  making  t i m e l y  o b j e c t i o n s  and s t a t i n g  h i s  

c o n c e r n  a t  e a c h  a n d  e v e r y  d i s c r i m i n a t o r y  u s e  o f  p r e- e m p t o r y  

1. 
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c h a l l e n g e s  b y  t h e  S t a t e  below. (See TR 2554 ,  2565 ,  2594 ,  2654 ,  

3034, 3389) 

The S t a t e  a l s o  a r g u e s  t h a t  t h e r e  i s  a s i g n i f i c a n t  d o u b t  

w h e t h e r  R h o d e s  h a s  s t a n d i n g  t o  r a i se  t h e  i s s u e  s i n c e  t h e  

d i s c r i m i n a t o r y  u s e  o f  t h e  c h a l l e n g e s  w a s  a g a i n s t  b l a c k s  a n d  

R h o d e s  i s  a w h i t e  D e f e n d a n t .  

I n  f a c t ,  t h e  D e f e n d a n t  i n  N e i l  w a s  b l a c k  a n d  t h e  Supreme 

C o u r t  n e v e r  h a d  t o  reach t h a t  i s s u e  b u t ,  i t  i s  asse r ted  b y  

A p p e l l a n t  t h a t  t h e  o v e r a l l  r e a s o n i n g  o f  t h e  o p i n i o n  i n  N e i l  

d e m o n s t r a t e s  t h a t  t h e  i n i t i a l  l a n g u a g e r  o p e n i n g  t h e  o p i n i o n ,  

(see a b o v e )  i s  i n c l u s i v e  a n d  t h a t  t h e  l o g i c  b e h i n d  t h e  d e c i s i o n  

i n  S t a t e  ( A r i z o n a )  v s .  S u p e r i o r  C o u r t ( G a r d n e r ) ,  43 C r i m  L a w  1 0 6 9 ,  

i s  c o m p e l l i n g .  G a r d n e r  s t a t e s  t h a t :  

"The d i s c r i m i n a t o r y  e x c l u s i o n  o f  j u r o r s  o f  a n y  c o g n i z a b l e  
g r o u p  necessarily v i o l a t e s  t h e  r i g h t  t o  a c h a n c e  f o r  a 
f a i r  c r o s s  s e c t i o n  n o  matter w h a t  t h e  r a c i a l  or  e t h n i c  
c h a r a c t e r i s t i c s  o f  t h e  D e f e n d a n t ,  h i s  l a w y e r ,  t h e  
j u d g e ,  o r  a n y  p a r t y  t o  t h e  a c t i o n . "  

A s  i n  G a r d n e r ,  Rhodes  was a w h i t e  man r e p r e s e n t e d  b y  a 

b l a c k  a t t o r n e y .  

F i n a l l y ,  t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appeals i n  t h i s  S t a t e  

r e c e n t l y  h e l d  t h a t  a D e f e n d a n t  o f  a n y  race h a s  s t a n d i n g  t o  

c h a l l e n g e  t h e  a r b i t r a r y  e x c l u s i o n  o f  members o f  a n y  race f o r  

g r a n d  o r  p e t i t  j u r y  s e r v i c e .  R o l a n d 0  D e l  So l  v s .  S t a t e ,  1 4  FLW 

3 3 6  ( J a n u a r y  31, 1 9 8 9 ) .  I t  i s  u r g e d  t h i s  H o n o r a b l e  C o u r t  make 

t h a t  h o l d i n g  t h e  l a w  of t h i s  S t a t e !  

A p p e l l a n t  met t h e  t e s t  o f  N e i l  a n d  s h o u l d  h a v e  r e c e i v e d  a 

h e a r i n g  o n  w h e t h e r  o r  n o t  t h e  s t a t e ' s  p e r s i s t e n t  c h a l l e n g e s  t o  

b l ack  j u r o r s  were based s o l e l y  on  r a c i a l l y  m o t i v a t e d  g r o u n d s .  

2.  
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B e c a u s e  t h e  h e a r i n g  w a s  d e n i e d ,  r e v e r s i b l e  er ror  was committed 

a n d  t h e  A p p e l l a n t  s h o u l d  r e c e i v e  a new t r i a l .  

3 .  
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11. 

THE T R I A L  COURT D I D  R E V E R S I B L Y  
ERR I N  F A I L I N G  TO R E Q U I R E  THE 
PROSECUTION TO E X P L A I N  I T S  
REASONS E X E R C I S I N G  PRE-EMPTORY 
CHALLENGES A G A I N S T  A P A R T I C U L A R  
RACE. 

Appellee would  n a r r o w  t h e  i s s u e  r e g a r d i n g  s e v e r a n c e  o f  t h e  

D e f e n d a n t s  t o  s o l e l y  a B r u t o n  problem (B- 76) .  Bu t  a r e v i e w  o f  

t h e  A p p e l l a n t ' s  i n i t i a l  b r i e f  d e m o n s t r a t e s  a much more i n  d e p t h  

p r e j u d i c e  t h e n  t h e  mere e n t r y  i n t o  e v i d e n c e  o f  B r y a n t ' s  

u n c r o s s e x a m i n a b l e  r e d a c t e d  s t a t e m e n t .  

I n  r e p l y  t o  Appe l l ee ' s  s t a t e m e n t  t h a t  A p p e l l a n t r  "Rhodes  

h a s  made n o  o t h e r  c o m p l a i n t  a b o u t  B r y a n t ' s  s t a t e m e n t "  (B- 77) 

e x c e p t  t h a t  t h e  j u r o r s  a l l  knew who w a s  who i n  t h e  u n s u c c e s s f u l  

r e d a c t i o n  - i t  was a l s o  " c o m p l a i n e d  a b o u t "  ( a l t h o u g h  be t t e r  

l a n g u a g e  i s  t h a t  R h o d e s  was p r e j u d i c e d  t o  t h e  extreme p o i n t  o f  

r e v e r s i b l e  e r r o r )  t h a t  B r y a n t  h e l d  t h e  k e y  t o  R h o d e s '  d e f e n s e  

t h a t  R h o d e s  n e v e r  m u r d e r e d  A r t h u r  V e n e c i a ,  a s  B r y a n t  was t h e  l a s t  

p e r s o n  t o  e n t e r  t h e  V e n e c i a  r e s i d e n c e  a n d  may h a v e  b e e n  t h e  

m u r d e r e r  h i m s e l f .  A l so r  t h e  g r a n t i n g  o f  t h e  s t a t e ' s  M o t i o n  i n  

L i m i n e  t o  p r e v e n t  comment on B r y a n t ' s  f a i l u r e  t o  t e s t i f y  

p r e v e n t e d  t h o r o u g h  c l o s i n g  a r g u m e n t  b y  R h o d e s '  c o u n s e l r  a s  h e  

c o u l d  n o t  comment o n  t h a t  f a c t  a s  much a s  i t  was k e y  t o  t h e  

d e f e n s e .  

The s t a t e  a r g u e s  t h a t  r e d a c t i n g  t h e  c o n f e s s i o n s  was a 

s o l u t i o n  t o  t h e  c o n f l i c t i n g  d e f e n s e s  b e c a u s e  t h e  c o n f e s s i o n s  

i n t e r l o c k e d  [ r e l y i n g  o n  R i c h a r d s o n  v s .  Marsh ,  95 L . E d .  2d 1 7 6  

( 1 9 8 7 ) l .  R e s p e c t f u l l y ,  a r e v i e w  o f  t h e  l o g i c  t h i s  a r g u m e n t  i s  

based upon d e m o n s t r a t e s  i t  is f a u l t y :  

4. 
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1. The Appellee b a s i c a l l y  admits! a s  d i d  t h e  J u d g e  below 

(see q u o t e s  i n  i n i t i a l  b r i e f )  t h a t  t h e  i d e n t i t i e s  o f  t h e  

D e f e n d a n t s  were r e v e a l e d  i n  t h e  redac ted  s t a t e m e n t s  [ " a l t h o u g h  

c e r t a i n l y  a r g u a b l y  f a l s e " ,  B-783. 

2. The c o n f e s s i o n s  a l l e g e d l y  i n t e r l o c k  ( A p p e l l a n t ' s  

p o s i t i o n  is t h a t  t h e y  d o n ' t  i n t e r l o c k .  They are  d i r e c t l y  

c o n f l i c t i n g )  w h i c h  means  t h e y  c l e a r l y  d e m o n s t r a t e  t h e  i n v o l v e m e n t  

of e a c h  D e f e n d a n t  a s  t o  c r u c i a l  f a c t s  s u c h  a s  t i m e ,  l o c a t i o n ,  

f e l o n i o u s  a c t i v i t y  a n d  a w a r e n e s s  o f  t h e  o v e r a l l  p l a n  o r  scheme.  

( B .  7 9  from P a r k e r r  i d . )  ( e m p h a s i s  a d d e d )  

3. The S t a t e  t h e n  r e a s o n s  t h a t  b e c a u s e  t h e  s t a t e m e n t s  

were i n t e r l o c k i n g  a n d  t h e  c o u r t  c o u l d  a s s u m e  e a c h  D e f e n d a n t ' s  

s t a t e m e n t  i n c r i m i n a t e d  t h e  o t h e r  D e f e n d a n t s  ( B .  80 )  ( o n l y  t h r o u g h  

o t h e r  e x t r i n s i c  e v i d e n c e )  t h a t  a r e d a c t i o n  process a s  u s e d  i n  

Marsh ,  i d .  c l e a n s e d  a n y  B r u t o n  v i o l a t i o n  b e c a u s e  t h e  D e f e n d a n t s  

l a t e r  t e s t i f i e d .  

F o r t u n a t e l y  f o r  A p p e l l a n t  t h e  cases c i t e d  b y  t h e  Appellee 

s t a n d  f o r  a p o s i t i o n  oppos i t e  o f  t h a t  w h i c h  i s  o u t l i n e d  a b o v e :  

T o  b e g i n  w i t h ,  t h e  r e d a c t i o n s  i n  t h e  Marsh  case r e d a c t e d  o u t  t h e  

e x i s t e n c e  of t h e  c o- d e f e n d a n t .  Imposs ible  t o  do i n  t h e  i n s t a n t  

case a n d  r e a s o n  number o n e  t o  s e v e r .  Marsh ,  d i s t i n g u i s h e s  B r u t o n  

v s .  U n i t e d  S t a t e s ,  391 U . S .  1 2 3  ( 1 9 6 8 )  b e c a u s e  i n  B r u t o n  " t h e  co- 

d e f e n d a n t ' s  c o n f e s s i o n  e x p r e s s l y  i m p l i c a t [ e d ] "  t h e  D e f e n d a n t  a s  

h i s  accomplice. 

THUS, AT THE TIME THAT CONFESSION 
WAS INTRODUCED THERE WAS NOT THE 
THE SLIGHTEST DOUBT THAT IT WOULD 
PROVE 'POWERFULLY INCRIMINATING". 

5. 
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A q u i c k  r e v i e w  o f  p o r t i o n s  o f  t h e  r e d a c t e d  s t a t e m e n t s  o f  

c o - d e f e n d a n t s  Rhodes  a n d  I r v i n e  r e v e a l  how p o w e r f u l l y  

i n c r i m i n a t i n g  s e g m e n t s  were a t  t h e  time o f  t h e i r  i n t r o d u c t i o n :  

M i c h a e l  I r v i n e :  

"1 s t a y e d  i n  t h e  k i t c h e n .  T h a t  was t h e  f r o n t  room, t h e  
f r o n t  p a r t  o f  t h e  t r a i l e r .  The l a d y  s a t  down a n d  was e a t i n g  
s u p p e r  a n d  someone [ o b v i o u s l y  Rhodes ]  came b a c k ,  h a d  l i k e  a 
woman 's  p a i r  o f  p a n t y h o s e  o r  h o s e  a n d  t h e  n e x t  t h i n g  I know 
someone p u t  i t  a r o u n d  t h e  l a d y ' s  n e c k  a n d  e t c .  I t u r n e d  my back 
t o  i t  f o r  a c o u p l e  m i n u t e s  a n d  w a l k e d  o u t s i d e " .  [ T  71643 

Rhodes  s t a t e s  j u s t  t h e  o p p o s i t e ,  t h a t  h e  was i n  t h e  

k i t c h e n ,  t h e  woman was e a t i n g  a n d  h e  saw someoner  [ o b v i o u s l y  

I r v i n e ]  w i t h  h i s  h a n d s  a r o u n d  t h e  l a d y ' s  h e a d  c h o k i n g  h e r .  ( T  

71071  

A q u e s t i o n  t h a t  begs t h e  a n s w e r  y e s  i s  "Were n o t  t h e s e  

s t a t e m e n t s  p o w e r f u l l y  i n c r i m i n a t i n g  a t  t h e  time t h e y  were 

i n t r o d u c e d  w i t h o u t  a n y  f u t u r e  e x t r i s i c  e v i d e n c e ? "  I f  y e s ,  t h e n  

s h o u l d  n o t  s e v e r a n c e  h a v e  b e e n  g r a n t e d  a f t e r  t h e  f a i l e d  a t t e m p t s  

t o  d i s g u i s e  i d e n t i t i e s ?  T h e  Marsh  c o u r t  d i s t i n g u i s h e s  i t s  case 

from B r u t o n  i n  t h a t  t h e  i n c r i m i n a t i o n  d i d  n o t  appear  o n  t h e  

c o n f e s s i o n ' s  f a c e ,  b u t  when l i n k e d  t o  t h e  d e f e n d a n t ' s  own 

t e s t i m o n y  - n o t  t h e  D e f e n d a n t ' s  own r e d a c t e d  s t a t e m e n t .  T i m i n g  

i s  t h e  e s s e n c e  o f  t h i s  a r g u m e n t  f o r  s e v e r a n c e .  B e c a u s e  I r v i n e  

l a t e r  became s u b j e c t  t o  c r o s s - e x a m i n a t i o n  s h o u l d  n o t  c l e a n s e  t h e  

error  h e r e .  A t t o r n e y s  for I r v i n e  a n d  Rhodes  s h o u l d  n o t  h a v e  b e e n  

f o r c e d  t o  s a c r i f i c e  5 t h  amendment r i g h t s  b e c a u s e  o f  t h e  f a i l u r e  

t o  s e v e r .  

A t r i a l  l a w y e r ' s  d u t y  i s  t o  z e a l o u s l y  d e f e n d  h i s  c l i e n t ,  

n o t  g u e s s  a t  a p p e l l a t e  o u t c o m e  b y  t h e o r i z i n g ;  " t h a t  i f  t h e  

6. 
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D e f e n d a n t  d o e s n ' t  t e s t i f y  w e  p r e s e r v e  B r u t o n  e r ror"  d u e  t o  t h e  

e n t r y  o f  t h e  p o w e r f u l l y  i n c r i m i n a t i n g  s t a t e m e n t s  e n t e r e d  d u r i n g  

t h e  S t a t e ' s  case i n  c h i e f .  A s  t h e  Marsh  c o u r t  s t a t e d  a b o u t  B r u t o n  

( w h i c h  is e q u a l l y  a p p l i c a b l e  h e r e ) :  I' . . . .AT THE TIME THE 

CONFESSION WAS INTRODUCED THERE W A S  NOT THE SLIGHTEST DOUBT I T  

WOULD PROVE POWERFULLY I N C R I M I N A T I N G " ,  Id .  a t  135, 20 L . E d  2d 

4 7 6 ,  88 S o t .  1 6 2 0  [Marsh ,  a t  1 8 6 1  

F i n a l l y ,  many cases c i t e d  b y  Appel lee ,  s u c h  a s  Marsh  a re  

F e d e r a l  cases,  a n d  a s  Marsh  a re  F e d e r a l  d r u g  c o n s p i r a c y  cases.  

Appel lee  a s se r t s  t h a t  a l l  t h e  a p p e l l a n t s  h a v e  u r g e d  t h i s  c o u r t  t o  

adopt  a p o l i c y  o f  "when i n  a n y  d o u b t  s e v e r " .  T h i s  i s  s i m p l y  

i n c o r r e c t ,  b u t  n o t  f a r  f r o m  t h e  mark ,  s i n c e  t h i s  a p p e l l a n t  would  

u r g e  t h e  c o u r t  t o  adop t  t h e  p o l i c y  o f  "when i n  d o u b t  t h a t  t h e  

D e f e n d a n t  s u f f e r  s e v e r e  p r e j u d i c e  t o  h i s  r i g h t  t o  a f a i r  t r i a l  - 
s e v e r " .  I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  a g a i n  t h e  S t a t e  c i t e s  

Marsh  a s  i t s  a r e a s o n i n g  t h a t  t h i s  c o u r t  a d o p t  t h e  a b o v e  p o l i c y .  

Marsh  i s  q u o t e d  a t  l e n g t h  [B91-921 b u t  t h a t  r e a s o n i n g  a c t u a l l y  

o n l y  a p p l i e s  t o  t h o s e  d r u g  c o n s p i r a c y  cases c i t e d :  

"Many j o i n t  t r i a l s  f o r  e x a m p l e s ,  t h o s e  i n v o l v i n g  l a r g e  
c o n s p i r a c i e s  t o  impor t  a n d  d i s t r i b u t e  i l l e g a l  d r u g s  - i n v o l v e  a 
d o z e n  or  more c o - d e f e n d a n t s . "  Id .  a t  187 .  

T h i s  i s  a case w h e r e  t h e  f i n a l  s e n t e n c e  c a l l s  f o r  t h e  

d e a t h  o f  t h e  a p p e l l a n t ,  W i l l i a m  Rhodes .  T h i s  w a s  n o t  a F e d e r a l  

case,  a d r u g  case,  o r  a c o n s p i r a c y  o f  d o z e n s .  

w h e r e  s u b s t a n t i a l  p r e j u d i c e  was s u f f e r e d  d u e  t o  

s e v e r  w h i c h  c a l l s  f o r  r e v e r s a l .  

I t  was a case 

t h e  f a i l u r e  t o  

7. 
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111. 

THE COURT ERRED I N  F A I L I N G  TO 
S E V E R  OFFENSES. 

The S t a t e  h a s  a r g u e d  t h a t  t h e r e  i s  "a c o n n e c t i o n "  (B .97)  

b e t w e e n  t h e  two m u r d e r s .  A l t h o u g h  t h e  m u r d e r s  were two m o n t h s  

apa r t  a n d  o c c u r r e d  a t  d i f f e r e n t  r e s i d e n c e s r  t h e  S t a t e  r ec i t e s  t h e  

f a c t o r s  i t  c o n s i d e r s  r e l e v a n t  t o  j o i n d e r  i n  i t s  b r i e f  a t  p a g e s  

96- 97: 

a. M r s .  F i s h e r r  v i c t i m  number t w o r  was t h e  m o t h e r  o f  v i c t i m  

number one .  

b. Two D e f e n d a n t s r  a c c u s e d !  o f  b o t h  m u r d e r s r  were p r e s e n t  a t  

t h e  s c e n e  o f  e a c h  m u r d e r .  

c. The bodies  were f o u n d  i n  t h e  same p i t .  

d. F i s h e r  a n d  V e n e c i a  owned s t o c k  w h i c h  B r y a n t  l i q u a t e d  

( w h i c h  i s  n o t  a j o i n d e r  f a c t o r  r e g a r d i n g  R h o d e s . )  

The most r e l e v a n t  f a c t o r  i n  s u p p o r t  o f  t h e  s t a t e ' s  

p o s i t i o n  ( t h a t  Casteel t e s t i f i e d  t h a t  B r y a n t  ordered F i s h e r  

k i l l e d  b e c a u s e  s h e  was a s k i n g  t o o  many q u e s t i o n s  a b o u t  V e n e c i a ' s  

d i s a p p e a r a n c e )  w i l l  b e  d i s c u s s e d  i n  i s s u e  number I V .  

Based on  t h e  h o l d i n g  o f  P a u l  v. S t a t e r  3 6 5  So. 2d 1 0 6 3 r  

f a c t o r s  a r b r  a n d  c were i n s u f f i c i e n t  t o  j o i n  t h e  two o f f e n s e s  

s i n c e  t h e  p r e j u d i c e  t o  D e f e n d a n t s  o f  b e i n g  c o n v i c t e d  o f  o n e  

m u r d e r  on  t h e  b a s i s  o f  t h e  o t h e r  o u t w e i g h e d  t h e  n e e d  t o  e c o n o m i z e  

b y  t r y i n g  b o t h  m u r d e r s  t o g e t h e r .  

8. 
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I V .  
PROSECUTORIAL MISCONDUCT D I D  
CONSTITUTE R E V E R S I B L E  ERROR 
I N  T H I S  CASE.  

A p p e l l a n t  r e l i e s  on  i s s u e s  11, 111, a n d  I V  o f  h i s  i n i t i a l  

b r i e f  r e g a r d i n g  p r o s e c u t o r i a l  m i s c o n d u c t .  

I t  s h o u l d  be n o t e d  t h a t  t h e  p r o s e c u t o r  o f  t h e  case below 

w a s  t h e  same p r o s e c u t o r  i n  t h e  case o f  M o l i n a  v s .  S t a t e ,  406 S 2  

5 7  ( 3 r d  D C A ,  1 9 8 1 )  a n d  M o l i n a  v s .  S t a t e ,  447  S 2  253  ( 3 r d  D C A ,  

1 9 8 3 ) .  

The H o n o r a b l e  J u d g e s  of t h e  3 r d  DCA h a d  t h e s e  comments  t o  

make r e g a r d i n g  t h e  m i s c o n d u c t  o f  t h i s  p r o s e c u t o r  i n  M o l i n a  I1 

( a t  2 5 5 ) :  

" W e  w i l l  n o t  e l abora te  f u r t h e r  on  t h e  p r o s e c u t o r ' s  
b e h a v i o r  i n  t h e  p r e s e n t  case o t h e r  t h a n  t o  s t a t e  tha t . . . . .we 
d i r e c t  t h e  F l o r i d a  B a r  G r i e v a n c e  C o m m i t t e e ' s  a t t e n t i o n  t o  t h i s  
mat ter ,"  

" I t  q u i t e  c l e a r l y  appears f r o m  t h i s  r e c o r d  t h a t  t h e  
p r o s e c u t o r  d e l i b e r a t l y  s e t  a b o u t  t o  c i r c u m v e n t  o u r  h o l d i n g s  i n  
M o l i n a  v s .  State.. . . . . ." 

The i s s u e s  a n d  e v i d e n c e  o f  p r o s e c u t o r i a l  m i s c o n d u c t  s e t  

f o r t h  i n  t h e  i n i t i a l  b r i e f  s e t  f o r t h  r e a s o n s  f o r  r e v e r s a l  o f  t h e  

c o n v i c t i o n  a n d  s e n t e n c e .  T h i s  p r o s e c u t o r  h a d  n o t  c h a n g e d  c o l o r s  

f o r  t h i s  t r i a l .  

9. 
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V. 

( X I )  THE C U M U L A T I V E  EFFECT 
O F  ERRORS PREVENTED THE DEFENDANT 
FROM R E C E I V I N G  A F A I R  T R I A L .  

The t o t a l i t y  o f  e r ror  i s  d e m o n s t r a t e d  by Appe l l ee ' s  own 

b r i e f .  I n  order  t o  c o h e r e n t l y  p r e s e n t  t h e  case a g a i n s t  Rhodes  

piesces o f  e a c h  A p p e l l a n t ' s  s t a t e m e n t s  a re  p ieced  t o g e t h e r .  

The " s e v e r e n c e  o f  c o u n t s "  i s s u e  i s  a t t a c k e d  b y  making  

r e f e r e n c e  t o  a s t a t e m e n t  made b y  Dee Cas t ee l  q u o t i n g  James A l l e n  

B r y a n t  (B .96)  B r y a n t  c o u l d  n e v e r  be cross  e x a m i n e d  r e g a r d i n g  i t s  

u n d e r l y i n g  t r u t h  o r  f a l s i t y .  

T o  d e m o n s t r a t e  t h a t  Rhodes  h a d  a s h a r p  o b j e c t  a n d  m u r d e r e d  

V e n e c i a  w i t h  i t r  A p p e l l e e  i s  f o r c e d  t o  c i t e  t o  t h e  

u n c r o s s e x a m i n a b l e  s t a t e m e n t  o f  B r y a n t  a g a i n !  ( B . 1 5 1 )  

A p p e l l a n t  n o t e s  t h a t  t h e  Appellee s t a t e s  ( B . 1 5 4 )  t h a t  t h i s  

c o u r t  is c e r t a i n l y  capable  o f  a p p l y i n g  t h e  proper  s t a n d a r d  i n  

r e g a r d s  t o  w h e t h e r  t h e  n u m e r o u s  e r rors  r e c i t e d  are h a r m l e s s  o r  

n o t .  A p p e l l a n t  a g r e e s  a n d  would  r e m i n d  t h e  C o u r t  t h a t  i n  M o l i n a  

- I I r  i d r  t h e  3 r d  DCA a p p e a r e d  t o  u s e  t h e  Chapman v s .  C a l i f o r n i a r  

386 U . S .  18 ( 1 9 6 7 )  t e s t r  

' I . .  . .on  c loser  e x a m i n a t i o n  w e  a re  n o t  s a t i s f i e d  b e y o n d  a 
r e a s o n a b l e  d o u b t  t h a t  t h e  e r r o r  d i d  n o t  c o n t r i b u t e  t o  a 
c o n v i c t i o n .  I' 

I t  i s  u r g e d  t h i s  C o u r t  a p p l y  t h i s  s t a n d a r d  h e r e .  T h i s  c a u s e  

s h o u l d  be r e v e r s e d  a n d  remanded  f o r  a new t r i a l .  

10. 
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ANSWER bF CROSS- APPELLEE! W I L L I A M  RHODES!  TO B R I E F  O F  CROSS-  
APPELLANT 

I. 
THE I S S U E  OF THE T R I A L  COURT 
H A V I N G  ERRED BY NOT F I N D I N G  THE 
MURDER O F  A R T H U R  V E N E C I A  A S  NOT 
E S P E C I A L L Y  H E I N O U S !  A T R O C I O U S  OR 
CRUEL I S  I N A P P L I C A B L E  TO CROSS-  
A P P E L L E E  RHODES AND I N C A P A B L E  O F  
REMEDY AT LAW. 

W i l l i a m  R h o d e s  w a s  f o u n d  g u i l t y  o f  t h e  m u r d e r  o f  A r t h u r  

V e n e c i a  a n d  t h e n  s e n t e n c e d  t o  d e a t h  b y  t h e  t r i a l  j u d g e .  Whethe r  

o r  n o t  t h e  crime was h e i n o u s  o r  n o t  c o u l d  n o t  be more i r r e l e v a n t  

t o  R h o d e s  a s  h e  was s e n t e n c e d  t o  d i e  d u e  t o  h i s  c o n v i c t i o n  o f  

t h a t  m u r d e r .  

Even i f  t h e  J u d g e  w a s  n o t  correct  i n  n o t  r e n d e r i n g  t h e  

h e i n o u s !  a t r o c i o u s  a n d  c r u e l  f i n d i n g  - t h e  o n l y  r e l i e f  r e q u e s t e d  

b y  c r o s s - a p p e l l a n t  i s  - i f  t h i s  c o u r t  g r a n t s  a new t r i a l .  S i n c e  

n o  o n e  knows w h a t  e v i d e n c e  w i l l  be e n t e r e d  i n  a new t r i a l  i n  t h e  

cases i n  c h i e f  o r  a t  a p e n a l t y  s t a g e r  i f  t h e r e  e v e r  would  be o n e r  

t h e  C o u r t  c o u l d  n e v e r  make a f i n d i n g  on  how a t r i a l  j u d g e  s h o u l d  

r u l e  p r i o r  t o  h i s  h e a r i n g  t h e  f a c t s  a n d  w e i g h i n g  t h e  e v i d e n c e  

t h a t  m i g h t  appear a t  a new t r i a l .  

F i n a l l y !  based upon t h e  numerous  a r g u m e n t s  made b y  cross-  

appe l l ees  i n  t h e i r  i n i t i a l  b r i e f  r e g a r d i n g  t h e  t e s t i m o n y  o f  D r .  

Rao d u r i n g  t h e  d e a t h  p h a s e !  w h i c h  w a s  s o  a t  odds w i t h  h e r  p r i o r  

t e s t i m o n y  t o  seem p e r j u r i o u s r  i t  w a s  w e l l  w i t h i n  t h e  t r i a l  

j u d g e ' s  p r o v i n c e  as  u l t i m a t e  d e c i s i o n  making  t r ie r  o f  f a c t !  t h a t  

h e  c o u l d  a n d  s h o u l d  h a v e  re jec ted D r .  Rao's  t e s t i m o n y  o f  

s u f f e r i n g  a t  d e a t h !  w h i c h  w a s  t h e  o n l y  b a s i s  t h a t  t h e  c o u r t  c o u l d  

h a v e  made t h e  h e i n o u s !  a t r o c i o u s  f i n d i n g .  

11. 



There is no reason to disturb the trial judge's finding 

below. 
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CONCLUSION 

WHEREFORE, based upon t h e  a r g u m e n t s  a n d  a u t h o r i t i e s  s e t  

f o r t h  h e r e i n  a n d  i n  A p p e l l a n t  W i l l i a m  R h o d e s '  i n i t i a l  b r i e f  t h e  

c o n v i c t i o n  a n d  s e n t e n c e  below s h o u l d  be r e v e r s e d  a n d  remanded  f o r  

a new t r i a l  d u e  t o  t h e  extreme p r e j u d i c e  s u f f e r e d  b y  a p e l l a n t  a n d  

i n  o r d e r  t h a t  h e  r e c e i v e  a f a i r  t r i a l  o r t  i n  t h e  a l t e r n a t i v e  t o  

v a c a t e  t h e  s e n t e n c e  o f  d e a t h .  

1 3 .  
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