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I N T R O D U C T I O N  

The P e t i t i o n e r  was t h e  p r o s e c u t i o n ,  S t a t e  of  F l o r i d a ,  i n  t h e  

t r i a l  c o u r t  and t h e  Appel lee  i n  t h e  D i s t r i c t  Court  of  Appeals.  

The Respondent was t h e  de fendan t  i n  t h e  t r i a l  c o u r t  and t h e  

Appe l l an t  i n  t h e  D i s t r i c t  Court  o f  Appeals .  The p a r t i e s  w i l l  be 

r e f e r r e d  t o  a s  they  s t 0 4  i n  t h e  t r i a l  c o u r t .  The Record on Appeal 

w i l l  be r e f e r r e d  t o  by t h e  l e t t e r  "R". The t r i a l  t r a n s c r i p t s  w i l l  

be  r e f e r r e d  t o  by t h e  l e t t e r  "T". A l l  emphasis i s  added u n l e s s  

o t h e r w i s e  i n d i c a t e d .  The l e t t e r  "A" w i l l  be used t o  r e f e r  t o  t h e  

Appendix t o  p e t i t i o n e r ' s  b r i e f .  



STATEMENT OF THE CASE AND FACTS 

The Respondent accepts the state's Statement of the Case 

and Facts as substantially true and cor7.-ect with the following 

exception: 

The Petitioner argues that the District Court found that 

' 1  false imprisonment is a necessarily lesser included offense 

of kidnapping" (p.2 of petitioner's brief). That was not the 

language of the opinion to be renewed in this case (A.2). The 

District Court merely stated "we agree that the court's omission 

constitutes reversible error". (A.2). 



POINT INVOLVED 

The Respondent would respectfully rephrase petitioner's 

Point as follows: 

WHETHER FALSE IMPRISONMENT 
WAS A LESSER INCLUDED 
OFFENSE OF KIDNAPPING 

UNDER THE FACTS OF THIS CASE 



SUMMARY OF THE ARGUMENT 

Under t h e  f a c t s  of t h i s  c a s e ,  which a r e  s e t  f o r t h  i n  t h e  

D i s t r i c t  Cour t  o p i n i o n  ( A . l ) ,  t h e  t r i a l  c o u r t  d i d  e r r ,  a s  found 

by t h e  D i s t r i c t  C o u r t ,  i n  f a i l i n g  t o  g i v e  a  J u r y  I n s t r u c t i o n  cn  F a l s e  

Imprisonment a s  a  l e s s e r  i n c l u d e d  o f f e n s e  of Kidnapping. 



ARGUMENT 

FALSE .IMPRISONMENT 'WAS 
A LESSER I N C L U D E D  OFFENSE 

OF KIDNAPPING UNDER THE 
FACTS OF THIS CASE 

The Respondent would f i r s t  submit t h a t  t h e r e  i s  no d i r e c t  

c o n f l i c t  i n  D i s t r i c t  Court op in ions  so  a s  t o  cause  t h i s  Court  t o  

accep t  j u r i s d i c t i o n  of t h i s  cause .  

The P e t i t i o n e r  has  sought t h e  j u r i s d i c t i o n  of t h i s  Court  on 

t h e  b a s i s  t h a t  t h e  D i s t r i c t  Court  e r r e d  i n  f i n d i n g  t h a t  f a l s e  

imprisonment was a  n e c e s s a r i l y  inc luded  o f f e n s e  of t h e  crime of 

kidnapping.  The i n s t a n t  op in ion  of t h e  D i s t r i c t  Court  of Appeals 

makes no such Finding ( A .  1 - 2 ) .  The r u l i n g  of t h e  D i s t r i c t  Court  

(A.2) i s  only  t h a t ,  i n  t h i s  c a s e ,  t h e  t r i a l  c o u r t  e r r e d  i n  f a i l i n g  

t o  i n s t r u c t  t h e  ju ry  a s  t o  t h e  crime of f a l s e  imprisonment. I n  

t h e  absence of a  d i r e c t  r u l i n g  by t h e  D i s t r i c t  Court  t h a t ,  i n  t h i s  

c a s e ,  f a l s e  imprisonment was a  n e c e s s a r i l y  l e s s e r  included o f f e n s e  

of t h e  crime of k idnapping,  t h e  Respondent submits  t h a t  t h e r e  i s  

n o t  such c l e a r  and d i r e c t  c o n f l i c t  a s  t o  invoke t h e  j u r i s d i c t i o n  of 

t h i s  Honorable Court .  

Also,  t h e  argument of t h e  P e t i t i o n e r  appears  t o  be t h a t  t h e  

D i s t r i c t  Court  op in ion  he ld  t h a t  f a l s e  imprisonment i s  a  l e s s e r  

included o f f e n s e  of kidnapping on which a  ju ry  i n s t r u c t i o n  must always 

be given (ca tegory  I ) .  Tha t ,  a l s o ,  was n o t  t h e  r u l i n g  of t h e  

D i s t r i c t  Court  ( A .  1 - 2 ) .  The r u l i n g  of t h e  D i s t r i c t  Court i s  

s u s c e p t i b l e  t o  t h e  argument t h a t ,  on t h e  f a c t s  of t h e  c a s e  ( A . 1 ) ,  

t h e  accusa tory  p lead ing  and evidence presen ted  would have suppor ted 



a  f i n d i n g  of  g u i l t  a s  t o  f a l s e  imprisonment.  T h e r e f o r e ,  f o r  t h a t  

r e a s o n ,  a  j u r y  i n s t r u c t i o n  a s  t o  f a l s e  imprisonment was r e q u i r e d  

t o  have been g i v e n .  See ,  S t a t e  v .  Wilson,  276 So 2d 45 ( F l a .  1 9 7 3 ) ;  

Wagner v .  S t a t e ,  356 So 2d 867 ( F l a .  4 t h  DCA 1978) .  That  r e a s o n i n g ,  

a  f a i r  i n t e r p r e t a t i o n  from t h e  D i s t r i c t  c o u r t ' s  o p i n i o n  ( A .  1-21 

would p r e c l u d e  t h e  f i n d i n g  of a  c l e a r  and d i r e c t  c o n f l i c t  between 

t h e  i n s t a n t  D i s t r i c t  Cour t  o p i n i o n  and t h e  o p i n i o n s  of o t h e r  

D i s t r i c t  Cour t s  on t h e  same i s s u e s  and f a c t s  such a s  i s  r e q u i r e d  t o  

invoke t h e  j u r i s d i c t i o n  of t h i s  Honorable Cour t .  

There i s  no doubt  t h a t  F a l s e  Imprisonment i s  l i s t e d  a s  a  

n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e  of  t h e  c r ime  of  Kidnapping i n  

t h e  F l o r i d a  S tandard  Cr iminal  J u r y  I n s t r u c t i o n s .  A d d i t i o n a l l y ,  

t h e r e  i s  no q u e s t i o n  t h a t ,  s o  l i s t e d ,  t h o s e  i n s t r u c t i o n s  a r e  r e q u i r e d  

t o  be g i v e n .  See ,  Brown v .  S t a t e ,  206 So 2d 377 ( F l a .  1968) ; 

S t a t e  v .  Abreau, 363 So 2d 1063 ( F l a .  1 9 7 8 ) ;  S t a t e  v .  Wimberly, 

498 So 2d 929 ( F l a .  1986) .  The D i s t r i c t  C o u r t ,  t h e r e f o r e ,  i n  

r ev iewing  t h e  p roceed incs  i n  t h e  t r i a l  c o u r t ,  merely a p p l i e d  t h e  

law a s  p e r  t h e  S tandard  J u r y  I n s t r u c t i o n s  and c a s e  d e c i s i o n s .  See ,  

Cabe v.  S t a t e ,  408 So 2d 694 ( F l a .  1 s t  DCA 1 9 8 2 ) .  J u s t  a s  t h e  c o u r t s  

have ,  throughout  t h e  y e a r s ,  a d v i s e d  d e f e n d a n t s  and d e f e n s e  c o u n s e l  

I I t o  t a k e  t h e i r  c a s e  t o  t h e  l e g i s l a t u r r - I '  w i t h  r e f e - r e ~ l c e  t 3  p e r c e i v e d  

i n e q u i t i e s  i n  l e g i s l q t i b n ,  s o ,  t o o  shou ld  t h e  P e t i t i o n e r  seek  

t o  a i r  i t s  concerns  on t h e  i n s t a n t  i s s u e  b e f o r e  t h e  S tandard  J u r y  

1 n s t r u c t i o l . l ~  C ' ~ m n i i t t ? e ,  r a t h e r  t h a n  b e f o r e  t h i s  Honorable Cour t .  

A t  common law,  k idnapp ing  was t r e a t e d  a s  an  aggrava ted  s p e c i e s  

of  f a l s e  imprisonment.  See ,  K e i t h  v .  S t a t e ,  163 So 136 ( F l a .  1 9 3 5 ) .  



Both s t a t u c e s  beg in  t h e  same by p r o s c r i b i n g  t h e  same conduct .  , 

Tile on ly  d i f f e r e n c e  be:wze- the  two i s  The end izg  of  t h e  . ; t e tv tEs  

r e g a r d i n g  i n t e n t .  Kidnapping r e q u i r e s  a  s p e c i f i c  i n t e n t  t o  do 

one of  f o u r  a c t s .  Fa l s e  imprisonment p r o s c r i b e s  t h e  same a c t i o n s  

t t  w i t h  any purpose o t h e r  than  t h o s e  r e f e r r e d  t o  i n  $787.01tt  

(Kidnapping) .  

Cour t s  t h a t  have examined t h e  two s t a t u t e s  have conclude t h a t  

k idnapping r e q u i r e s  s p e c i f i c  i n t e n t  wh i l e  f a l s e  imprisonment r e q u i r e s  

a  g e n e r a l  i n t e n t .  See ,  Skinner  v .  S t a t e ,  468 So 2d 270 ( F l a .  2d DCA 

1985 ) ;  -- S t a t e  v .  Brown, 466 So 2d i 223  ( F l a .  2d DCA 198.5); Mills v ,  

S t a t e ,  407 So 2d 218 ( F l a .  3d DCA 1981) .  Indeed,  i f  f a l s e  imprisonment 

r e q u i r e d  a  s p e c l f i c  i n t e n t ,  t h e  val id ; - ty  of  some of  t h e  cha rg ing  

documents used by P e t i t i o n e r  would be  i n  q u e s t i o n .  See ,  S t a t e  v .  

Brown, sup ra .  The Respondent submits  t h a t  t h e  g e n e r a l  i n t e n t  of  

f a l s e  imprisonment i s  i nc luded  w i t h i n  t h e  s p e c i f i c  i n t e n t  of  k idnapp ing .  

See ,  S t a t e  v .  Oxx, 417 So 2d 287 ( F l a .  5 t h  DCA 1982) .  I n  t h e  c a s e  

of  Brown v.  S t a t e ,  206 So 2d 377 ( F l a .  1968) t h i s  Cour t  cons ide r ed  

Neces sa r i l y  Inc luded  Offenses  and s t a t e d :  

Th i s  simply means t h a t  t h e  l e s s e r  o f f e n s e  must be 

an e s s e n t i a l  a s p e c t  of  t h e  major o f f e n s e .  I n  

o t h e r  words, t h e  burden of  proof of  t h e  major  c r ime  

canno t  be d i s cha rged ,  w i thou t  p rov ing  t h e  l e s s e r  

cr ime a s  an e s s e n t i a l  l i n k  i n  t h e  c h a i n  of  ev idence .  

(p.381-382).  

A comparison of  5787.01 (1) ( a )  and $787.02 (1) ( a )  f i n d s  t h a t  

they  a r e  i d e n t i c a l  excep t  f o r  t h e  q u e s t i o n  o f  i n t e n t .  The Respondent 

submits  t h a t  t h e  g e n e r a l  i n t e n t  of  $787.01 (1) ( a ) . i s  i nc luded  i n  

t h e  s p + c i f l c  i n t e n t  of  $ 787.01 (1) ( A ) .  The Resnondent submits  t h a t  



that pu1:auant to the above decisions and authorities, false imprisonment 

is a necessarily included offense of the crime of kidnapping, should 

this Honorable Court reach and decide. that issue. 



CONCLUSION 

Based on t h e  fo rego ing  f a c t s ,  arguments  and a u t h o r i t i e s ,  t h e  

Respondent r e s p e c t f u l l y  r e q u e s t s  t h i s  Honorable Cour t  t o  d i v e s t  

i t s e l f  of  j u r i d d i c t i o n  t h i s  Cause,  o r ,  should  i t  choose t o  r e a c h  

t h e  i s s u e  p r ~ p o s e d  by P e t i t i o n e r ,  h o l d  t h a t  f a l s e  imp-:isonment i s  

a  n e c e s s a r i l y  l e s s e r  i n c l u d e d  o f f e n s e  of  k idnapp ing .  

R e s p e c t f u l l y  s u b m i t t e d ,  

' ~ i a m i ,  F l o r i d a  33157 
(305) 253-7557 
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