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SUMMARY OF THE ARGUMENT 

Respondent  was o r i g i n a l l y  s e n t e n c e d  t o  two and a  h a l f  

y e a r s  i n  p r i s o n  and two and a  h a l f  y e a r s  p r o b a t i o n .  A f t e r  

s e r v i n g  t h e  p r i s o n  p o r t i o n  and hav ing  had t h e  p r o b a t i o n  r e v o k e d ,  

he was a g a i n  s e n t e n c e d  on t h e  b u r g l a r y  c o n v i c t i o n  t o  f o u r  y e a r s  

i n  p r i s o n  w i t h  c r e d i t  f o r  t i m e  s e r v e d .  Whatever t h e  b a s i s  - i n  

t h i s  c a s e  t h e  s p l i t  s e n t e n c e  form i n  F l o r i d a  R u l e s  o f  C r i m i n a l  

P r o c e d u r e  3.896 - s u c h  a  second  s e n t e n c e  is a  v i o l a t i o n  o f  t h e  

c o n s t i t u t i o n a l  p r i n c i p l e  o f  d o u b l e  j e o p a r d y .  A s  a r t i c u l a t e d  by  

t h e  U n i t e d  S t a t e s  Supreme C o u r t  i n  R o b e r t s  v .  U n i t e d  S t a t e s ,  t h e  

a p p l i c a t i o n  o f  t h i s  p r i n c i p l e  p r e v e n t s  a  c o u r t  f rom s e n d i n g  

someone t o  p r i s o n  i n  advance  o f  p r o b a t i o n  and l a t e r  upon 

r e v o c a t i o n  of  p r o b a t i o n  s e t t i n g  a s i d e  t h a t  s e n t e n c e  and 

i n c r e a s i n g  t h e  term o f  impr i sonment  . 



ARGUMENT 

THE DISTRICT COURT WAS CORRECT I N  
RULING THAT WAYNE COULD NOT BE 
SENTENCED TWICE FOR THE SAME OFFENSE. 

I n d e e d ,  P a n d o r a ' s  box h a s  been  opened ( B r i e f  o f  

P e t i t i o n e r ,  Page  6 ) ,  b u t  i t  was d o n e  l o n g  b e f o r e  t h i s  c a s e  o r  

Poo re  v .  S t a t e ,  503 So.2d 1282 ( F l a .  5 t h  DCA 1987)  . A 

commentator  on a  c a s e  invoked by p e t i t i o n e r ,  S t a t e  v .  J o n e s ,  327 

So.2d 1 8  ( F l a .  1 9 7 6 ) ,  p r e d i c t e d  t h a t  t h e  a p p l i c a t i o n  of  J o n e s ,  

which s a n c t i o n e d  t h e  s p l i t  s e n t e n c e  p r o b a t i o n  a l t e r n a t i v e ,  would 

p e r m i t  a  c o u r t  upon p r o b a t i o n  r e v o c a t i o n  t o  v a c a t e  a  p a r t i a l l y  

s a t i s f i e d  s e n t e n c e  and impose a  new and i n c r e a s e d  s e n t e n c e ,  i n  

d e r o g a t i o n  of  t h e  p r i n c i p l e  t h a t  a  c o u r t  d o e s  n o t  have  t h e  

a u t h o r i t y  t o  i n c r e a s e  a  s e n t e n c e  o n c e  t h e  d e f e n d a n t  h a s  begun 

s e r v i n g  i t .  S e n t e n c i n a  upon R e v o c a t i o n  of  P r o b a t i o n  i n  F l o r i d a ,  

30 U.Miami L.Rev. 1063-74 (1976)  . T h i s  is what happened h e r e .  

Wayne was o r i g i n a l l y  s e n t e n c e d  t o  two and a  h a l f  y e a r s  i n  p r i s o n  

and two and a  h a l f  y e a r s  on p r o b a t i o n  i n  1985 .  Upon p r o b a t i o n  

r e v o c a t i o n  i n  1986  h i s  p r i s o n  s e n t e n c e  was i n c r e a s e d  t o  f o u r  

y e a r s  f o r  t h e  same b u r g l a r y ,  c o n t r a r y  t o  t h e  p r i n c i p l e  t h a t  one  

c a n n o t  b e  twice l a w f u l l y  p u n i s h e d  f o r  t h e  same o f f e n s e .  Ex P a r t e  

Lange ,  85 U.S. 1 6 3 ,  1 8  W a l l .  1 6 3 ,  21  L.Ed. 872, 876 ( 1 8 7 3 ) .  

R e s t r i c t i n g  t h e  d e f i n i t i o n  of  t h e  term " s e n t e n c e n  t o  e x c l u d e  

p r o b a t i o n  h a s  t h u s  h e l p e d  t o  d i s g u i s e  t h e  r e a l i t y  o f  a  v i o l a t i o n  

o f  c o n s t i t u t i o n a l  d o u b l e  j e o p a r d y .  V i l l e r v  v .  F l o r i d a  P a r o l e  and 

P r o b a t i o n  Commission,  396 So.2d 1 1 0 7 ,  1112  ( F l a .  1980)  , O v e r t o n ,  

J.  d i s s .  



The s o u r c e  o f  t h e  p rob lem l i e s  i n  t h e  l a c k  of  a  

s e n s i b l e  p u b l i c  p o l i c y  r e g a r d i n g  crime , pun i shmen t  and 

r e h a b i l i t a t i o n ,  and i n  t h e  c o n f u s i o n  of  t h e  d e c l a r e d  p r i m a r y  

p u r p o s e  o f  s e n t e n c i n g  - pun i shmen t  o f  t h e  o f f e n d e r  - w i t h  t h a t  

o t h e r  t r a d i t i o n a l ,  s u p p o s e d l y  d e s i r a b l e ,  b u t  now s u b o r d i n a t e  g o a l  

o f  t h e  c r i m i n a l  j u s t i c e  s y s t e m  - r e h a b i l i t a t i o n .  F l o r i d a  Ru le  of  

C r i m i n a l  P r o c e d u r e  3 .701  ( b )  . Such c o n f u s i o n ,  and i ts  a t t e n d a n t  

d o u b l e  j e o p a r d y  t r a p ,  f i n d s  e x p r e s s i o n  i n  t h e  f i r s t  p a r a g r a p h  of  

t h e  " s p l i t "  s e n t e n c e  form i n  3 .986 ,  which P e t i t i o n e r  s t r i v e s  t o  

p r e s e r v e  ( B r i e f  o f  P e t i t i o n e r ,  P a g e s  1 1 - 1 7 ) ,  and which J u d g e  

Cowar t  s a y s  s h o u l d  b e  e l i m i n a t e d .  Wavne v .  S t a t e ,  513 So.2d 689  

( F l a .  5 t h  DCA 1 9 8 7 ) .  

A s  t h e  c o u r t  r e c o g n i z e d  i n  R o b e r t s  v .  U n i t e d  S t a t e s ,  

320 U.S. 264,  64  S.Ct .  1 1 3 ,  88 L.Ed.41 ( 1 9 4 3 ) ,  o n l y  when 

i n c a r c e r a t i o n  h a s  been  suspended  o r  n o t  imposed i n  t h e  f i r s t  

p l a c e ,  and a  p r o b a t i o n  t e r m  s u b s t i t u t e d ,  b u t  n o t  when an  

i n c a r c e r a t i o n  term h a s  been  p a r t i a l l y  s a t i s f i e d ,  c a n  d o u b l e  

j e o p a r d y  - d o u b l e  pun i shmen t  b e  a v o i d e d .  Pun i shmen t  and 

i n c a r c e r a t i o n  g o  t o g e t h e r ,  a s  d o  p r o b a t i o n  and r e h a b i l i t a t i o n .  

By d e f i n i t i o n ,  any  i n c a r c e r a t i o n  on c o n v i c t i o n  f o r  a  c r i m i n a l  

o f f e n s e  is p u n i s h m e n t .  When a  p e r s o n  h a s  b e e n  s e n t e n c e d  t o  a  

p e r i o d  of  i n c a r c e r a t i o n  f o r  s u c h  o f f e n s e ,  t o  s e n t e n c e  him a g a i n  

t o  any  a d d i t i o n a l  t i m e  on t h e  same o f f e n s e  is t o  p u n i s h  him twice 

f o r  t h e  same o f f e n s e ,  t h e  v e r y  t h i n g  d i s a l l o w e d  by t h e  p r i n c i p l e  

o f  d o u b l e  j e o p a r d y .  

The o n l y  way t o  a v o i d  r u n n i n g  f o u l  o f  d o u b l e  j e o p a r d y  

i n  s e n t e n c i n g  t o  a  t e r m  of impr i sonmen t ,  f o l l o w e d  by a  p e r i o d  o f  



p r o b a t i o n ,  is t o  s u s p e n d  p a r t  o f  t h e  p r i s o n  s e n t e n c e  and 

s u b s t i t u t e  p r o b a t i o n ,  w i t h  t h e  s u s p e n d e d  p a r t  h e l d  i n  r e s e r v e  t o  

b e  r e i m p o s e d ,  i n  f u l l  o r  i n  p a r t ,  i f  t h e  p r o b a t i o n e r  v i o l a t e s  h i s  

p r o b a t i o n  b e f o r e  h e  h a s  c o m p l e t e d  t h e  p r o b a t i o n  term. I n  t h e  

s u s p e n d e d  s e n t e n c e  s c e n a r i o ,  a s  J u d g e  C o w a r t  p o i n t e d  o u t  i n  t h i s  

c a s e  and i n  P o o r e  v .  S t a t e ,  503 So.2d 1 2 8 2  ( F l a .  5 t h  DCA 1 9 8 7 ) ,  

t h e r e  is  no  r e s e n t e n c i n g ,  o r  a  new, s e c o n d ,  o r  d i f f e r e n t  

s e n t e n c e .  

P e t i t i o n e r  h a s  r e c o u r s e  ( B r i e f  o f  P e t i t i o n e r ,  P a g e  8 )  

t o  S t a t e  v .  P a v n e ,  4 0 4  So.2d 1 0 5 5  ( F l a .  1 9 8 1 ) ,  and J u s t i c e  

F r a n k f u r t e r ' s  d i s s e n t  i n  R o b e r t s  f o r  t h e  p r o p o s i t i o n  t h a t  

i n c r e a s e d  " s e c o n d  s e n t e n c e s "  a r e  c o n s t i t u t i o n a l l y  p r o p e r .  Such  

r e c o u r s e  is  m i s p l a c e d  b e c a u s e  P a v n e  d e a l t  w i t h  a  s u s p e n d e d  

s e n t e n c e ,  n o t  a s  h e r e  p r i s o n  p l u s  p r o b a t i o n .  P a y n e  d i d  n o t  s e r v e  

a  p r i s o n  term b e f o r e  p r o b a t i o n .  

As e x p l a i n e d  i n  t h e  m a j o r i t y  o p i n i o n  i n  R o b e r t s ,  t h e  

a u t h o r i t y  o f  a  c o u r t  t o  r e s e n t e n c e  upon r e v o c a t i o n  o f  p r o b a t i o n  

t o  a n y  term w h i c h  i t  m i g h t  h a v e  o r i g i n a l l y  imposed d e p e n d s  on 

e i t h e r  o f  two s i t u a t i o n s .  I n  t h e  " s u s p e n d e d  e x e c u t i o n  o f  

s e n t e n c e "  s i t u a t i o n ,  t h e  p r o b a t i o n e r  was n o t  s e n t  t o  p r i s o n  

b e f o r e  p r o b a t i o n ,  b u t  g i v e n  a  s u s p e n d e d  term w h i c h  is now 

a c t i v a t e d ;  o r  t h e  s u s p e n d e d  term is  s e t  a s i d e  and t h e  o r i g i n a l  

p r i s o n  s e n t e n c e  w h i c h  m i g h t  o r i g i n a l l y  h a v e  b e e n  i m p o s e d ,  and is  

more  t h a n  t h e  s u s p e n d e d  term - i n  R o b e r t s  t h r e e  i n s t e a d  o f  two 

y e a r s  - is i m p o s e d .  I n  t h e  " s u s p e n d e d  i m p o s i t i o n  o f  s e n t e n c e "  

s i t u a t i o n ,  t h e  p r o b a t i o n e r  was n o t  g i v e n  a n y  s u s p e n d e d  term o f  

i m p r i s o n m e n t  b u t  p l a c e d  on p r o b a t i o n  a l o n e ,  w h i c h  h e  v i o l a t e d  and 



t h u s  l e f t  h i m s e l f  l i a b l e  t o  have  h i s  p r o b a t i o n  r e v o k e d ,  and t o  b e  

s e n t  t o  p r i s o n  f o r  any  term which t h e  c o u r t  m igh t  have  o r i g i n a l l y  

imposed.  I n  n e i t h e r  s i t u a t i o n  c a n  a  c o u r t  send  someone t o  p r i s o n  

f i r s t ,  a f t e r  s e n t e n c i n g  him t o  a  term of  impr i sonment  i n  advance  

o f  p r o b a t i o n ,  and l a t e r  upon r e v o c a t i o n  o f  p r o b a t i o n  s e t  a s i d e  

t h a t  s e n t e n c e  and i n c r e a s e  t h e  term o f  impr i sonmen t .  Such was 

t h e  h o l d i n g  i n  R o b e r t s ,  b u t  t h a t  was what  happened h e r e  and is  

t h e  r e a s o n  f o r  t h e  d o u b l e  j e o p a r d y  v i o l a t i o n  c a u s e d  by d e p a r t i n g  

f rom t h e  p r i n c i p l e s  o f  R o b e r t s .  

The way t o  t a k e  c a r e  o f  what J u s t i c e  F r a n k f u r t e r  c a l l e d  

t h e  m e a n i n g l e s s  i m p o s i t i o n  of  a  suspended  term o f  impr i sonment  

which c o n t r a d i c t s  t h e  c e n t r a l  i d e a  o f  p r o b a t i o n ,  r e h a b i l i t a t i o n ,  

is t o  s t o p  p u t t i n g  t h e  c a r t  b e f o r e  t h e  h o r s e ,  pun i shmen t  b e f o r e  

r e h a b i l i t a t i o n ,  p r i s o n  b e f o r e  p r o b a t i o n .  E s p e c i a l l y  now t h a t  

s e n t e n c i n g  g u i d e l i n e s  a r e  i n  e f f e c t ,  t h e  i m p o s i t i o n  o f  a  term of  

p r o b a t i o n  u p  t o  t h e  s t a t u t o r y  maximum s e n t e n c e  and beyond t h e  

maximum g u i d e l i n e s  p r i s o n  s e n t e n c e  is a  t r a n s p a r e n t  a t t e m p t  t o  

d e f e a t  t h e  g u i d e l i n e s  s y s t e m ,  which w i l l  b e  s u c c e s s f u l  i f  t h i s  

c o u r t  c o u n t e n a n c e s  t h e  i m p o s i t i o n  o f  a  new and i n c r e a s e d  p r i s o n  

s e n t e n c e  upon p r o b a t i o n  r e v o c a t i o n .  

The c o n f u s i o n  be tween  pun i shmen t  and r e h a b i l i t a t i o n ,  

p r i s o n  and p r o b a t i o n ,  h a s  become c o m p l e t e  i f  P e t i t i o n e r  's a n a l o g y  

of  p r o b a t i o n  and p l e a  b a r g a i n i n g  is  a c c e p t e d ,  and t h e  a l l e g e d  

wa ive r  o f  d o u b l e  j e o p a r d y ,  by a c c e p t i n g  p r o b a t i o n ,  made t h e  

e q u i v a l e n t  o f  t h e  w a i v e r  o f  t r i a l  r i g h t s  when an  accused  p l e a d s  

g u i l t y  o r  no c o n t e s t .  However, Respondent  i s  c o n f i d e n t  t h a t  t h i s  

c o u r t  is  n o t  a b o u t  t o  walk down t h e  g a r d e n  p a t h  P e t i t i o n e r  would 



l e a d  them.  The s u g g e s t i o n  is  p r e p o s t e r o u s  t h a t  b y  a c k n o w l e d g i n g  

t h a t  t h e  c o n d i t i o n s  o f  p r o b a t i o n  h a v e  b e e n  e x p l a i n e d  t o  h im,  a 

p r o b a t i o n e r  h a s  w a i v e d  h i s  r i g h t  n o t  t o  b e  p u n i s h e d  twice f o r  t h e  

same o f f e n s e  ( B r i e f  o f  P e t i t i o n e r ,  P a g e  9 ) .  No p r o b a t i o n e r  

b a r g a i n s  f o r  t h e  c o n d i t i o n s  and terms o f  p r o b a t i o n ;  t h e y  are 

imposed on h im.  I f  o n e  o f  . t h o s e  terms was a w a i v e r  o f  d o u b l e  

j e o p a r d y ,  P e t i t i o n e r  m i g h t  h a v e  a n  a r g u m e n t  t o  make,  b u t  

R e s p o n d e n t  d o u b t s  t h a t  e v e n  t h e  m o s t  b e n i g h t e d  c o u r t  would h a v e  

t h e  n e r v e  e v e n  t o  t h i n k  o f  i m p o s i n g  s u c h  a c o n d i t i o n .  

A s  f o r  R i c k e t t s  v .  Adamson, 483 U.S. , 1 0 7  S . C t .  

2680 ,  97 L.Ed.2d 1 ( 1 9 8 7 ) ,  Wayne d i d  n o t  b a r g a i n  f o r  a n y t h i n g  

h e r e  w i t h  a n y o n e ;  h e  was on  t h e  r e c e i v i n g  end o f  t h e  j u d g e ' s  

s e n t e n c e s .  C o u r t r o o m  a r c h i t e c t u r e  e x p r e s s e s  t h e  b a s i c  d i f f e r e n c e  

b e t w e e n  t h e  r e l a t i v e  p o s i t i o n  o f  a n  a c c u s e d  e n t e r i n g  i n t o  a p l e a  

a g r e e m e n t  w i t h  t h e  p r o s e c u t o r ,  and t h e  same a c c u s e d  now 

a d j u d i c a t e d  b e i n g  s e n t e n c e d  b y  a j u d g e .  T h e r e  is some e q u a l i t y  

i n  t h e  b a r g a i n i n g  power o f  t h e  f o r m e r  t h a t  is  n o n - e x i s t e n t  

b e t w e e n  d e f e n d a n t  and j u d g e .  

P e t i t i o n e r ' s  c o n c e r n  is  t h a t  i f  t h e  o n l y  p r i s o n  p l u s  

p r o b a t i o n  o p t i o n  is a s u s p e n d e d  s e n t e n c e  o f  i m p r i s o n m e n t ,  t h e  

p r o b a t i o n e r  c a n  w e i g h  t h e  r e l a t i v e  merits o f  v i o l a t i n g  p r o b a t i o n  

and s e r v i n g  t h e  r e m a i n i n g  p a r t ,  o r  c o m p l e t i n g  t h e  p r o b a t i o n  

( B r i e f  o f  P e t i t i o n e r ,  P a g e s  8-9) . A l t h o u g h  i n v o k i n g  J u s t i c e  

F r a n k f u r t e r ,  P e t i t i o n e r  d o e s  n o t  show t h e  same c o n c e r n  f o r  t h e  

i n t e g r i t y  o f  p r o b a t i o n  as F r a n k f u r t e r  d o e s .  I n s t e a d  o f  p r o b a t i o n  

b e i n g  an  o p p o r t u n i t y  f o r  r e h a b i l i t a t i o n  o f  t h e  c r i m i n a l  o f f e n d e r  

away f r o m  t h e  p r i s o n  s i t u a t i o n ,  i n  P e t i t i o n e r ' s  w o r l d  i t  is  a n  



opportunity to prolong the offender's potential exposure to 

imprisonment, an opportunity that will be realized if the double 

jeopardy problem can be overcome. 



CONCLUSION 

BASED UPON t h e  a rgument  made and a u t h o r i t i e s  c i t e d  

h e r e i n ,  Respondent  a sks  t h i s  Honorab l e  C o u r t  t o  a f f i r m  t h e  

d e c i s i o n  o f  t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appea l  i n  t h i s  cause.  
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