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STAtIMENT OF 'IHE CASE AND FACI'S 

The factual history of this case is contained in this a r t ' s  decision on 

direct a p l ,  Bertolotti v. State, 476 So.2d 130 (1985). The state refers 

the a r t  to the argument section of his brief as to the facts and evidence 

presented in the course of proceedings below and is not specifically recite 

them herein due to time canstraints. 



Counsel was not ineffective in not utilizing a futile and =existent 

insanity or intoxicatian defense and persuasively argued for a lesser 

mviction of secand-degree murder. Caunse 1 adequately investigated 

Bertolotti's backgrourd and no persuasive mitigating evidence has been brought 

forward to indicate that the sentencing cutcome shauld have been different. 



I. J3EXmrnI ms PliDVIDED EFFM3TIVE ASSISTANCE 
OF -EEL AT TRIAL, AND A REASONABLE D-SE TO 
FIRST-DEREE mNY WIDER, W\S PRESHPIFD* 

The defendant f i r s t  contends that the defense of voluntary intoxication 

ms raised by the evidence and that  defense msel should have availed 

himself of such defense t o  negate the underlying f e lmie s  in the felony-murder 

a g e  and should have requested a jury instruction m intoxication a t  the 

gu i l t  phase. 

The state f i r s t  takes issue w i t h  the statement that the defense of 

voluntaq intoxicatiosl was raised by the evidence. In h i s  f i r s t  cmfession 

Bertolotti  clairrsed tha t  shortly before the murder he had mt  a Hawaiian friend 

named Clay who had previcusly lived next door t o  him. Clay s u p s e d l y  gave 

h i m  a quaalude &ich made him "high" a t  the t i m e  of the murder (Ex. 42). 

C l ad io  F. Garalde, a former neighbor of Bertolotti ,  who was Hawaiian,and 

Imam by the nickname "Clay", came forward a t  t r i a l  and t e s t i f i ed  in the 

guilt/innocence phase and the penalty phase that he 'had not even seen 

Bertolotti  osl the day of the murder, let a l m e  provided him w i t h  a quaalude ( R  

948; 1359-1360). Defense counsel brou*t cut osl cross-examinatiosl the fac t  

tha t  Garalde had been amvicted of two fe lmies ,  ms still on probation and 

had been banished £ram seven counties i n  Georgia (R 949). 

Bertolotti presented no independent evidence to prove that  he ms 

intoxicated a t  the time of the crime, aside f r m  the self-serving statement i n  

his amfession, &ich did not even provide a basis for the test imny of a 

mental health expert. Jhsopl v. State,  478 So .2d 885  la . 3d DCA 1985) . In 

view of Bertolot t i ' s  Wo statements t o  the police and h i s  criminal record he 

w a s  not pt osl the s W  t o  bolster h i s  contentiosl that he was "hi*" a t  the 

t i m e  of the murder nor ms there any test imny that  "high" equated with 

intoxicatiosl for prposes  of s u p r t i n g  that defense so a s  t o  negate intent. 



In retrospect there is another, even mre compelling reason for his not 

testifying: he simply never took a quaalude a t  a l l .  In the course of post- 

conviction proceedings he was examined by -tor Ibbert Kirkland and 

Bertolotti  admitted t o  him that he had never taken a quaalude on the day of 

the murder and was simply trying t o  "muddy the water" in  his statement to the 

police. It is incredible t o  believe that this fact  was not discovered prior 

t o  the raising of this meritless claim. 

It is clear that  voluntary intoxication is not a defense in  law unless 

the ingestants cause one t o  be intoxicated t o  the extent that  an intent t o  

k i l l  m o t  be fonned, Wiley v. Wainwright, 793 F. 2d 1190, 1194 (11th C i r  . 
1986), ad jury ins t ruct ims need not be given when there is no evidence that 

a defendant was intoxicated. Gardner v. State,  480 So.2d 91, 93 (Fla. 1985). 

In the present case there was no evidence of intoxicatim. Ber to lo t t i ' s  

course of action on the day of the murder evidences a specific intent t o  k i l l  

a s  w e l l  a s  to cormnit the underlying felonies s u p r t i n g  the felony murder 

charge t o  the degree tha t  a defense of voluntary intoxication would have been 

incmsistent w i t h  the facts  of the case. Bertolotti  subsequently told Doctor 

Kirkland tha t  on the day of the murder he had become dissat isf ied w i t h  the 

idea of temporary employment ad walked about the Fbsemcmt area, following a 

specific plan t o  rob someone, knawing exactly what he was doing. In view of 

the circumstances i n  this case, especially the detailed confessians, whidh 

amply demnstrate intentional, p p o s e f u l  action by Bertolotti  before, during, 

ad a f t e r  the brutal assault  (to avoid detec t im) ,  counsel can certainly not 

be deemed as having acted unreasonably in  esdhewing a defense of voluntary 

intoxication i n  favor of arguing that  there was no evidence t o  s u p r t  the 

underlying felonies, and that  the ki l l ing i t se l f  was not premeditated but of a 

"depraved mind" ( s e c d  degree murder) nature. 










































