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KOGAN, J. 

We have for review a direct appeal by Jerry Stokes from 

his conviction for first-degree murder and sentence of death, as 

well as h i s  conviction and sentence for armed robbery. We have 

jurisdiction. Art. V, 8 3(b)(l), Fla. Const. We reverse both 

convictions and sentences and remand this case to the trial court 

for proceedings consistent with this opinion. 

At 9:02 a.m. on September 22, 1986, the body of Cilla 

Taylor was found behind the counter of her small Madison County 

country store. She had been shot once in the face. There were 

no witnesses to the murder, and no physical evidence was 

recovered, except tire tracks on the dirt driveway of the store. 

Investigators interviewed William Brown, who had driven 

by Taylor's store just after 8:OO a.m. that morning. He saw a 

blue Pontiac Grand Prix automobile with a white roof parked 

outside the store. Brown, who had been late for work and was 

travelling at least sixty miles per hour at the time he passed 

the store, viewed the car for approximately two seconds. As an 



automobile enthusiast, he was able to describe the make, model, 

color, and approximate age of the car, as well as some 

distinguishing features such as a C.B. antenna and unusual wire 

wheel covers missing the center emblems. 

Brown was taken to identify fifteen to twenty automobiles 

by investigators but was unable to positively identify any of 

those cars as the one he saw at Taylor's store. On October 17, 

1986,  Brown was hypnotized by Florida Department of Law 

Enforcement Special Agent J.O. Jackson in an attempt to obtain 

further details about the car. During the session, which was 

videotaped, Brown described the car as having, in addition to the 

details he had previously given, vertical lines on the 

taillights, whitewall tires, and a Florida license plate with the 

number 2 8 6  followed by the letter Z followed by two 

indecipherable letters. 

On October 24, Brown was taken to Valdosta, Georgia to 

identify a car that had been found by Georgia authoritiee using 

Brown's original description. This was the first car Brown was 

shown following the hypnosis session. He identified the car as 

the one he had seen outside Cilla Taylor's store on the morning 

of September 22,  1 9 8 6 .  That car, which belonged to the 

appellant's brother, Garfield Stokes, was a faded blue Pontiac 

Grand Prix with a white, half-vinyl roof. The wheels had wire 

wheel covers with the center emblem painted over, and tires that 

were nearly bald. The tread marks left by the tires were similar 

to the tread patterns left at Taylor's store. The car had 

horizontal, rather than vertical lines on the taillights,' no 

whitewall tires, and the license plate was a Georgia tag with the 

number HZY 821 .  

Georgia authorities had been questioning appellant in 

connection with matters unrelated to the Taylor homicide. He 

admitted that he had a pistol and a shotgun, and police found a 
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Brown testified that he frequently confused the words 
"vertical" and "horizontal. '' 



pistol in his Toyota automobile. The pistol was examined by a 

firearms expert who determined that it was the same caliber as 

the one used to kill Cilla Taylor. 

barrel configuration, although all .22 caliber pistols 

manufactured by the same company carried the same barrel 

configuration. The firearms expert also determined the gun was 

subject to accidental firing once the hammer was pulled back 

because the weapon had a dangerously light trigger pull. 

The pistol had a similar 

Appellant was arrested and questioned about the Taylor 

murder. During questioning, appellant claimed that another man, 

Willie Thomas, had borrowed the gun and his brother's car. When 

questioned about sneaker tracks that had been found at the store, 

appellant responded, "I don't know why you want those shoes. I 

wasn't wearing them when. . . . ' I  He did not complete the 

statement, and the sneaker tracks were those of a police officer 

investigating the crime. The remaining evidence against 

appellant involved testimony showing that while incarcerated in 

Valdosta, he confided in a fellow inmate, Lowell Woodson, that 

there had been a robbery and a lady was shot. He asked Woodson 

to call his brother, Garfield Stokes, to tell him to get rid of 

the car or tires. 

Appellant was convicted of armed robbery and first-degree 

murder and sentenced to death, following a jury recommendation. 

He raises several arguments in connection with both the 

conviction and sentence. The most significant issue deals with 

the admission of William Brown's hypnotically refreshed 

testimony. 

I 

HYPNOTICALLY REFRESHED 
TESTIMONY 

Citing our decision in Bundy v. State , 471 So.2d 9 (Fla. 
1985), cert. denjed , 479 U.S. 894 (1986)(&u$&LU), Stokes moved 

in limine to exclude Brown's posthypnotic descriptions, the 

identification of Garfield Stokes' car, and the hypnotic session 
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in its entirety. 

that because the posthypnotic statements were substantially 

similar to the prehypnotic statements, the descriptions and the 

identification were admissible. In w, we held that 
hypnotically refreshed testimony is per se inadmissible in 

criminal trials, but a witness who has been hypnotized is still 

competent to testify to those facts demonstrably recalled prior 

to hypnosis. a. at 18. In that case we were persuaded by 

opinions from other jurisdictions as well as by the voluminous 

expert research and writing on the subject. 

that hypnotically refreshed testimony was simply too unreliable 

for use in criminal trials. This case compels us to once more 

examine the reliability and practical application of posthypnotic 

testimony. 

The trial court excluded the session but ruled 

These sources found 

While there is no consistently agreed upon definition of 

hypnosis, for our purposes we define hypnosis as "an altered 

state of awareness or perception." Sies & Wester, Judicial. a .  

Droaches to the Ouestion of H v p n o t i c a u u  

storv and m y s j s ,  35 De Paul L. Rev. 77, 79 (1985). - ?  

Black's Law Dictionary 668 (5th ed. 1979); Counsel on Mental 

Health, Ned ical Use of Hypnos is, 168 J. A.M.A. 186, 187 (1958). 

During hypnosis, the subject is placed in an artificially induced 

state of sleep or trance through a series of relaxation and 

concentration techniques employed by the hypnotist. 

a wide variety of forensic applications and benefits and, under 

clinical circumstances, can be very worthwhile. Here, we are 

concerned only with the use of hypnosis to refresh the 

recollection of a witness to an event or a crime for the purpose 

of testifying to his or her recollection in court. 

Hypnosis has 

In the first American case to address the issue of 

hypnotism in the courts, the California Supreme Court declared 

that "the law of the United States does not recognize hypnotism." 

-, 117 Cal. 652, 655, 49 P. 1049, 1053 (1897) 

(summary approval of the trial court's decision to exclude expert 

testimony concerning hypnotically induced statements). Although 

-4- 



this skeptical view was predominant well into the twentieth 

century, in 1968, the Maryland Court of Special Appeals allowed 

the use of hypnosis for evidentiary purposes. Hadina v. State, 

5 Md. App. 230, 246 A.2d 302 (Ct. Spec. App. 1968), cert. denied, 

'ns v. State , 52 Md. App. 395  U.S. 9 4 9  (1969), overruled, Colla 

186, 447 A.2d 1272 (Ct. Spec. App. 1982). Since then, hypnosis 

has taken a rollercoaster ride through the courts, finding favor 

in some states, uncertainty in others, and complete disfavor in 

still others. This has been due, for the most part, to the 

numerous evidentiary problems associated with the use of 

hypnotically refreshed testimony. 

In this case, we are concerned with the use of 

hypnotically refreshed testimony as evidence in a criminal trial. 

Accordingly, we must focus our attention on the reliability of 

this evidence rather than the many clinical and forensic benefits 

associated with hypnosis. The nature of hypnosis and memory 

reconstruction is such that several problems are raised by its 

use in court. These problems have been identified and summarized 

by Professor Bernard L. Diamond, M.D. in his article Jnherent 

the use of Pretrial HvDnosjs on a ProsDective 

YL-t~-es_s_, 68 Calif. L. Rev. 313 (1980) [hereinafter Diamond, 

Merent Problems]. Dr. Diamond is a professor of law, a 

clinical professor of psychiatry, and a noted expert in the field 

of hypnosis. His article delineates several evidentiary problems 

associated with hypnotically manipulated recall. These concerns 

have been unveiled through extensive, dilligent research 

conducted by respected members of the scientific community. 

First, a hypnotized person is subject to a heightened degree of 

suggestibility. F . c r . ,  Council on Scientific Affairs, 5cjentJfLG 

eshina Recollect is, ion by the Use of Hypnos 253 J. 

. .  

A.M.A. 1918, 1922 (1895)Ehereinafter A.M.A. Council Report]; 

Diamond, _Inherent Problem, sugua, at 333. ("Hypnosis is, almost 

by definition, a state of increased suggestibility."). 

This heightened suggestibility leads to other problems 

which tend to render hypnotically refreshed testimony less 



reliable than testimony of a witness whose memory has not been 

refreshed through the use of hypnosis. For example, many 

researchers have concluded that a hypnotist, no matter how 

skilled, cannot avoid implanting intentional or inadvertant 

suggestions in the mind of the hypnotized subject. This occurs 

as much through nonverbal body language as through verbal cues. 

E. Hilgard, Exgerience of H y g ~ o s  is 9 (1968); Diamond, 

merent Problem, suga, at 3 3 3 .  Furthermore, a hypnotic 

subject cannot, upon awakening, distinguish between his own 

thoughts and feelings and those which were implanted during the 

hypnosis session. 

Another serious problem associated with the use of 

hypnotically refreshed testimony involves the tendency of the 

hypnotic subject to "confabulate," or invent details that he or 

she does not actually recall. Much research into the effects of 

hypnosis on the human memory has revealed that a hypnosis subject 

will invent or fabricate facts that he or she does not actually 

remember. Worse still, the subject is unable to distinguish 

between these confabulations and the true facts. In other words, 

hypnosis tends to force the subject to invent memories and to 

believe that they are true. Thus, neither the hypnotist nor the 

subject is able to separate fact from fantasy when the hypnosis 

session is completed. Diamond, Werent Problems, SUDJ-~, at 335- 

3 7 .  

Perhaps the most serious evidentiary 

with hypnosis involves the phenomenon known 

problem associated 

as "memory 

hardening." Memory hardening affects ones ability to resolve 

doubts and uncertainties resulting in the subject becoming 

certain of his or her memories regardless of the accuracy of 

those memories. A subject becomes certain of his or her recall 

of the events without foundation for that confidence. This 

memory hardening "creates special barriers to the court's truth- 

seeking ability." Note, The Admissiballty o f  Posthypnotic 

TeStimonv: Constitutjonal Considerations and the Defendant's 

ht to Testify, 16 Fla. St. U. L. Rev. 185, 189 (1988). 

. . .  
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Hypnosis tends to "bolster a witness whose credibility would 

easily have been destroyed by cross-examination but who now 

becomes quite impervious to such efforts, repeating one 

particular version of his story with great conviction." Orne, 

The Use and Misuse of Hvpno sis in C O G  , 27  Int'l J. Clinical & 

Experimental Hypnosis 311, 332, ( 1 9 7 9 ) .  Thus, a witness who has 

been hypnotized prior to testifying becomes very difficult to 

cross-examine on any subject discussed in the hypnosis session, 

raising questions which involve a defendant's sixth amendment 

right to confront witnesses against him. The defendant must face 

a "witness whose natural recollection may have been altered by 

suggestion or confabulation, but who nevertheless has a firm 

conviction as to its truth." Falk, posthygmotic Testimonv -- 
Witness Comnetency and the Fulcrum of Procedural Safeguards 1 5 7  

St. John's L. Rev. 30, 54 ( 1 9 7 9 )  (footnote omitted). The task of 

cross-examining such a witness therefore becomes an exercise in 

futility. 

Recognizing these evidentiary concerns, courts have 

developed four different approaches to the admissiblity of 

hypnotically refreshed testimony. These are per se admissibility 

of hypnotically refreshed testimony; conditional admissibility, 

providing that several procedural safeguards have been fulfilled; 

per se inadmissibility; and a balancing approach in accordance 

with rule 403 of the Federal Rules of Evidence. Taking these 

approaches chronologically, we begin with the per se admissible 

approach adopted by the Maryland Court of Special Appeals in 

CI v. State. 

In -ding, the Maryland court held that all hypnotically 

refreshed testimony is admissible in the same manner as other 

testimony. The court stated the general proposition that the 

fact that a witness has been hypnotized goes to the weight, not 

admissibility, of the evidence. This case sparked a number of 

decisions allowing the admission of hypnotically refreshed 

testimony with only the standard procedural safeguards used to 

ensure the reliability of normal testimony and evidence. m, 



e.cT.f Kl-Lne v. Ford Motor Co, , 523 F.2d 1067 (9th Cir. 1975); 
PeoDle v, Smreku, 68 Ill. App. 3d 379, 385 N.E.2d 848 (1979); 

State v. McOueen, 295 N.C. 96, 244 S.E.2d 414 (1978), overruled, 

-, 311 N.C. 515, 319 S.E.2d 177 (1984); State v.  

B J 3 ,  8 0r.App. 598, 494 P.2d 434 (Or. 1972).2 It is important 

to note that the psychiatrist who hypnotized the witness in the 

H a r w  trial testified that hypnosis does not dispose the 

subject to suggestion. Diamond, Jnherent Problems, -, at 

322. Though contrary to the great weight of scientific evidence, 

see A.M.A. Council Report, Sugra, at 1922, this misconception was 
highly influential in the fliurdjng decision and those decisions 

which followed. 

Once the gate was opened to all hypnotically refreshed 

testimony, some abuse necessarily followed. Several cases arose 

where detectives and hypnotists exerted pressure on hypnotic 

subjects or introduced suggestions to the subject designed to 

compel1 the identification of a specified suspect. These cases 

led some courts to modify the rule of per se admissiblity into 

one of conditioned admissibility. In one such case, following 

the suggestion of Dr. Martin Orne, a noted expert in the field of 

hypnosis research and editor of the International Journal of 

Clinical and Experimental Hypnosis, the Supreme Court of New 

Jersey allowed the introduction of hypnotically refreshed 

testimony only upon the satisfaction of several procedural 

safeguards. State v.  Hurd , 86 N.J. 525, 432 A.2d 86 (1981). 

It is noteworthy that two of the original jurisdictions 
embracing the per se admissibile approach to hypnotically 
refreshed testimony, Maryland and North Carolina, have since 
rejected that approach, specifically overruling those cases. 
Harding v. State, 5 Md. App. 230, 246 A.2d 302 (Ct. Spec. App. 
1968), cert. denjed , 395 U.S. 949 (1969), overruled , Collins v. 
State, 52 Md. App. 186, 447 A.2d 1272 (Ct. Spec. App. 1982); 
State v. McQueen, 295 N.C. 96, 244 S.E.2d 414 (1978), overruled, 
State v. Peoples, 311 N.C. 515, 319 S.E.2d 177 (1984). These 
states adopted the per se inadmissible approach to posthypnotic 
testimony discussed below. These cases are cited here to provide 
historical perpective to the problem of the admission of 
posthypnotic testimony. 



In w, the victim of a violent sexual assault was 
hypnotized by a psychiatrist in hopes that the victim could 

identify the perpetrator. 

the posthypnotic interview that followed, the hypnotist and a 

During the hypnosis session and during 

police detective pressured the victim into identifying her ex- 

husband. The court found that the hypnotically refreshed 

testimony could not be admitted unless the hypnosis session had 

complied with certain procedures. These procedures were based on 

several premises: 1) that courts have an aversion to the 

exclusion of relevant evidence; 2) that courts recognize the 

inherent risks of hypnotically refreshed testimony; and 3 )  that 

procedural safeguards could be fashioned to minimize or negate 

those risks. The court adopted safeguards in ffurd which require 

the following: 

"(1) 
a licensed psychiatrist or psychologist trained in the 
use of hypnosis. 

(2) 
hypnotic session should be independent of and not 
responsible to the prosecutor, investigator or the 
defense. 

law enforcement personnel prior to the hypnotic session 
must be in written form so that subsequently the extent 
of the information the subject may have received from 
the hypnotist may be determined. 

should obtain from the subject a detailed description 
of the facts as the subject remembers them, carefully 
avoiding adding any new elements to the witness' 
description of the events. 

(5) All contacts between the hypnotist and the 
subject should be recorded so that a permanent record 
is available for comparison and study to establish that 
the witness has not received information or suggestion 
which might later be reported as having been first 
described by the subject during hypnosis. 
should be employed if possible, but should not be 
mandatory. 

present during any phase of the hypnotic session, 
including the pre-hypnotic testing and post-hypnotic 
interview. 

The hypnotic session should be conducted by 

The qualified professional conducting the 

( 3 )  Any information given to the hypnotist by 

( 4 )  Before induction of hypnosis, the hypnotist 

Videotape 

( 6 )  Only the hypnotist and the subject should be 

& at 5 3 3 ,  432 A.2d at 96- 97  (quoting State v. Hurd , N.J. Super. 
3 3 3 ,  3 6 3  (Law. Div. 1 9 8 0 ) ) .  The court in Hurd required the party 

proffering the hypnotically refreshed testimony to prove by clear 

and convincing evidence that these requirements had been 

fulfilled. In addition, the New Jersey Supreme Court stated that 

the party seeking to introduce the evidence must show that "there 

-9-  

~- . 



was no impermissibly suggestive or coercive conduct by the 

hypnotist and law enforcement personnel connected with the 

hypnotic exercise." &L at 90. 

These safeguards were not intended to ensure the 

reliability of the hypnotically refreshed testimony, but merely 

to curb the potential for abuse that had arisen under the per se 

admissibility approach. Some courts remained concerned that the 

reliability of this evidence was at least questionable, and at 

worst doubtful. This doubt was instilled because many of the 

evidentiary problems discussed above are not addressed by these 

procedural safeguards. Moreover, the process of determining 

compliance with these safeguards would prove difficult. 

Practically speaking, application of the Hurd rules troubled 

several states' courts. Accordingly, the courts in these states 

decided that hypnotically refreshed testimony was, by its nature, 

too unreliable for use in the courtroom. 

By the time the California Supreme Court decided peogle v. 

m, 31 Cal.3d 18, 181 Cal. Rptr. 243, 723 P.2d 1354, Cert. 
denied, 459 U.S. 860 (1982), scientific opinion on the use of 

hypnotically refreshed memory in court had changed dramatically. 

Althoiigh the courts in some states had already reached the 

conclusion that hypnotically refreshed testimony was per se 

inadmissible, State v.  Mack, 292 N.W.2d 764 (Minn. 1980); State 

v. Me=, 128 Ariz. 226, 624 P.2d 1274 (1981); -onwealth v. 

rovitch, 496 Pa. 97, 436 A.2d 170 (1981); S t a t e i ,  

210 Neb. 206, 313 N.W.2d 648 (1981), Cert. denied , 108 S.Ct. 206 
(1987), the California court's decision in m l e y  became the 

premier opinion discussing the unreliability of posthypnotic 

testimony. 

In -ley, the victim of an alleged sexual battery had 

little or no memory of the events surrounding the attack, 

particularly regarding the issues of consent and the use of 

force. At a preliminary hearing, the victim gave ambiguous 

testimony which seemed to indicate that she had consented to the 

defendant's actions. After this hearing, but prior to trial, the 
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victim was hypnotized by a district attorney. Although she gave 

statements which were helpful to the prosecution, they 

contradicted her prehypnotic testimony. The defendant moved to 

suppress the statements, claiming they were "manufactured" by the 

hypnosis. m, 31 Cal.3d at 29, 723 P.2d at 1359. The trial 

court denied the motion and allowed the statements, along with 

any impeachment testimony and other evidence concerning the 

inconsistent statements and the unreliability of hypnosis. 

The California Supreme Court reversed Shirley's 

conviction, holding that "the testimony of a witness who has 

undergone hypnosis for the purpose of restoring his memory of the 

events in issue is inadmissible as to all matters relating to 

those events, from the time of the hypnotic session forward." 

;Lsa. at 66-67, 723 P.2d at 1384. The court in Shirley presented 

an extensive history of hypnosis in the courts and then examined 

the different judicial approaches to the problems presented by 

hypnosis. Finally, the court based its holding on the principles 

set forth in Frye v. United States , 293 F.  1013 (D.C. Cir. 1923). 

In that case, the federal circuit court held that scientific 

evidence is not admissible unless "the thing from which the 

deduction is made [is] sufficiently established to have gained 

general acceptance in the particular field in which it belongs." 

U. at 1014. The court held that truth serum tests should be 

excluded because they "have not attained sufficient scientific 

and psychological accuracy nor general recognition as being 

capable of definite and certain interpretation." Ld. at 1026. 

The underlying theory for this rule is that a courtroom is not a 

laboratory, and as such it is not the place to conduct scientific 

experiments. If the scientific community considers a procedure 

or process unreliable for its own purposes, then the procedure 

must be considered less reliable for courtroom use. 

Acknowledging this, the court in Sbrjrlev examined the 

extensive scientific literature, research, and testimony on the 

reliability of hypnotically refreshed memory, and determined that 
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the scientific community was divided on the ~ubject.~ 

although some experts profess the belief that hypnotically 
4 refreshed testimony is reliable, many more experts have arrived 

at the opposite conclusion, successfully rebutting the arguments 

proffered by the proponents of admitting hypnotically refreshed 

testimony. Upon completion of its review of the available 

research from the scientific community, the court in Shirley 

determined that hypnotically refreshed memory had not gained 

Indeed, 

sufficient acceptance to hurdle the Frye test. Shirley I 31 

Cal.3d at 66, 723 P.2d at 1384. 

The Shirley rule of per se inadmissibility has come under 

significant criticism from commentators for being "a draconian 

device. ''' 

any other judicial approach put forth. Most of the criticism 

stems from the belief that the per se rule of inadmissibility is 

Nonetheless, courts have followed that rule more than 

The California Supreme Court's review of the available research 
and literature is extensive, and a complete summation of that 
review here would not be practical. However, the remarks of Dr. 
Bernard Diamond provide an adequate summary of the nearly 
unanimous view of the objective researchers in the field: 

Even if the hypnotist takes consummate care, the subject 
may still incorporate into his recollections some 
fantasies or cues from the hypnotist's manner, or he may 
be rendered more susceptible to suggestions made before 
or after the hypnosis. A witness cannot identify his 
true memories after hypnosis. Nor can any expert 
separate theme out. Worse, previously hypnotised 
witnesses often develop a certitude about their memories 
that ordinary witnesses seldom exhibit. Further harm is 
caused by "expert" witnesses (often self-styled and 
police-oriented) who, testifying in the state's behalf, 
make extravagant, scientifically unjustified claims 
about the reliability of hypnotically enhanced 
testimony. The plain fact is that such testimony is not 
and cannot be reliable. 

Prospective Witness, 68 Calif. L. Rev. 313, 348-49 (1980). 
Diamond, Jnherent Problems in the Use of Pretrial Hvgnosis on a 

principle proponent of the use of hypnotically refreshed 
testimony. 

Martin Reiser, Ed.D., a Los Angeles police psychologist, is the 

the Ouestion of the Seis & Wester, Judicial Approaches to . .  
itv of HvDnotically - -  Refreshed Testuonv: A Historv - & 

vsis, 35 DePaul L. Rev. 77, 193 (1985). One writer condemns 
itv of the Shj rley decision as "notorious. I' Note, The Admiss) bil 

Postmnotic Testimony: Constjtutional Considerations and t k  
Defendant's Rjaht to Testify, 16 Fla. St. U. L. Rev. 185, 186 
n.14 (1988) 

. .  

-12- 



overinclusive, rendering evidence inadmissible that would 

otherwise be reliable. While those who have been critical of 

-lev acknowledge the extensive evidentiary problems raised by 

hypnosis, they believe that the problems are sufficiently 

overcome by the procedural safeguards set forth in k3ax.d or by the 

use of a balancing test which would weigh the probative value of 

the testimony against the danger of unfair prejudice. 

This balancing test is drawn from Federal Rule of Evidence 

403, which excludes relevant evidence if its probative value is 

"substantially outweighed by the danger of unfair prejudice, 

confusion of the issues, or misleading the jury, or by 

considerations of undue delay, waste of time, or needless 

presentation of cumulative evidence." Fed. R. Evid. 403. This 

approach is a relatively recent development which has yet to find 

much favor in the courts. 6 

While the balancing approach solves the primary concern 

with the per se rule of exclusion, namely that it is too 

inflexible, the balancing approach may well take the concept of 

flexibility too far. By definition, any rule 403 analysis must 

be conducted on a case-by-case basis. A balancing of the 

probative value of evidence against the danger of unfair 

prejudice necessarily requires the court to closely examine the 

facts of each case to determine with precision the probative 

value of the proffered posthypnotic testimony and to carefully 

weigh the probative value against the dangers of unfair 

prejudice. 

Although judges must consistently make this determination 

in trial, the weighing process becomes significantly more 

complicated when considering the translucent nature of hypnosis 

and hypnotically refreshed testimony. Doubtless such a 

determination would require the parties to call numerous expert 

-13- 

put see Wicker v. McCotter, 783 F.2d 487 (5th Cir.), cert. 
denied, 478 U.S. 1010 (1986)(applying rule 403 balancing approach 
to allow the admission of posthypnotic testimony). 



witnesses to advocate or oppose the use of the testimony. This 

foreshadows an extremely expensive and time-consuming procedure 

preceding each trial in which posthypnotic testimony is sought to 

be introduced. Moreover, the balancing approach provides no 

guidelines for judges attempting to balance the probative value 

against the danger of unfair prejudice. Thus, while sufficiently 

flexible to allow admission of relevant, reliable posthypnotic 

testimony and to exclude testimony which is not reliable, the 

balancing approach is impractical and difficult to apply. 

Upon consideration of the approaches to this problem, we 

believe that the test espoused in Frve properly addresses the 

issue of the admissibility of posthypnotic testimony. We 

acknowledge that the Frve rule has come under some criticism 

since its inception in 1923 as too harsh and inflexible, .see 

McCormick on Evidence 8 203 (2d ed. 1972); however, we believe 

that the problems associated with the other recognized judicial 

approaches foreclose their use. & Fundy 11; W d v  v. State, 

455 So.2d 330 (Fla. 1984) (Fundv T ) ,  cert. denied , 476 U.S. 1109 
(1986). 

Because our determination centers on the application of 

the Frve rule, we must examine the scientific research and 

literature to see whether opinions within the scientific 

community on the use of hypnotically refreshed testimony have 

changed since the 2i.hix.h.. decision was published in 1982. 

Although research into the question of the reliability of 

hypnotic memory continues, a review of the available literature 

shows the views of the scientific community have either remained 

divided or are leaning towards disapproval of hypnosis as a 

reliable means of accurately enhancing memory. 

Dr. Martin Orne, the psychiatrist and hypnosis expert who 

proffered the procedural safeguards to the New Jersey court in 

Hurd, now contends that these safeguards are insufficient to 

protect against the inherent unreliability of hypnotically 

refreshed testimony. M. Orne, Wonoticallv Induced Test- , in 
Eyewitness Testimony: Psychological Perspectives 210 (Wells & E. 
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Loftus eds. 1984). Dr. Orne states that "[tlhe present state of 

scientific knowledge is consistent with the rules of a number of 

state supreme courts that memories retrieved through hypnosis are 

sufficiently unreliable that their use is precluded as eyewitness 

testimony in criminal trials. . . . I '  U. at 204. Dr. Orne 

concludes that "hypnotically induced testimony is not reliable 

and ought not be permitted to form the basis of testimony in 

court. Ld. 

In 1985, the American Medical Association Council on 

Scientific Affairs commissioned a panel report defining the 

scientific status of hypnotically refreshed memory. A.M.A. 

Council Report, s-. The council's report reviews the 

literature and research available at the time and concludes that 

the vast majority of credible research finds the use of hypnosis 

to refresh memory to be completely unreliable. The panel makes 

several recommendations. The first urges that hypnosis be used 

only in the investigative process, with no thought of preserving 

the hypnotic interview or using the subject's testimony at trial, 

% at 1922. The panel further recommended that the guidelines 

established in Murd should be followed completely, even for 

investigative hypnosis. U. at 1922-23. 

Since 1985, when the A.M.A. Council Report was issued, 

research into the accuracy of hypnotically enhanced memory has 

slowed. Although work continues in the area, most credible 

sources have rejected hypnosis as an accurate and reliable means 

of refreshing rec~llection.~ 

of the scientific community are still of the opinion that 

hypnotically refreshed memory is not reliable for use as 

testimony in court. Accordingly, we hold that the testimony of a 

Thus, it is clear that most members 
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(1983). 
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witness who has undergone hypnosis for the purpose of refreshing 

his or her memory of the events at issue is inadmissible as to 

all additional facts relating to those events from the time of 

the hypnotic session forward. A witness who has been hypnotized 

may testify to statements made before the hypnotic session, if 

they are properly recorded.8 Any hypnosis session shall act as a 

time barrier, after which no identifications or statements may be 

admitted. Sge State v. Coe, 109 Wash.2d 832, 838, 750 P.2d 208, 

211 (1988). As this rule is applied to this case, William Brown 

may testify to the description of the car given to police before 

the hypnotic session, if that description was properly recorded. 

However, Brown's hypnotic and posthypnotic statements are 

inadmissible, as is his posthypnotic identification of Garfield 

Stokes' car as the one he saw in front of Cilla Taylor's store. 9 

I1 

OTHER GUILT-PHASE ISSUES 

We turn now to the other issues raised by appellant. 

First, he alleges violation of State v. Ne fi, 457 So.2d 481 (Fla. 

1984) as refined by , 522 So.2d 18 (Fla.), cert. 
&&d, 108 S.Ct. 2873 (1988), in the state's use of peremptory 

strikes. Appellant is a black man accused of murdering a white 

For our purposes, "properly recorded" simply means that the 
statement must be taken down on paper, or recorded on video or 
audio tape, or reduced to writing in a police officer's notes or 
report. We do not intend this to require that statements be in 
the form of sworn affidavits. 

We note that an exception to our rule of per se inadmissibility 
of posthypnotic statements and identification has already been 
carved out by the United States Supreme Court in Rock v. 
Arkansas, 107 S.Ct. 2704 (1987). In Rock, the Court held that a 
state evidentiary rule of exclusion (per se rule of 
inadmissibility of posthypnotic testimony) could not operate to 
deprive a defendant of the fundamental right to testify. Thus, 
if a criminal defendant has been hypnotized, our ruling today 
cannot be used to prevent that defendant from testifying to any 
relevant matter. However, the Court's decision in Rock was 
expressly limited to the testimony of criminal defendants, and 
therefore may have no effect on the state court's decision to 
exclude testimony of another witness. Morgan v. State, 538 
So.2d 973 (Fla. 1989); State v. Coe, 109 Wash.2d 832, 750 P.2d 
208, 211 (1988). 
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woman. The record shows that the state used six out of seven 

peremptory challenges to exclude black prospective jurors. 

Following objections to several of these challenges on the basAs 

of racial discrimination, the trial court declined to conduct any 

inquiry into their propriety. 

argument that appellant had met the threshold of establishing the 

likelihood that the peremptory strikes were used in a racially 

discriminatory manner. Thus the prosecution was required to 

carry its burden of demonstrating race-neutral reasons for the 

peremptory strikes. Slap=, 522 So.2d at 22. Assuming that 

appellant had met the threshold, we believe the trial court did 

not conduct an adequate inquiry into the state's reasons for the 

use of peremptory challenges against black prospective jurors. 

It is incumbent upon trial judges to conduct such an inquiry when 

the threshold showing of racial discriminatory use of peremptory 

challenges has been met. We decline the state's invitation to 

extract from the record the reasons it now believes justify the 

use of peremptory strikes. 

voir dire, not on appeal. The proper tribunal to conduct the 

inquiry was the trial court, not the appellate court. 

The state conceded at oral 

The proper time to do this was during 

Appellant next argues the trial court erred in denying his 

motions for judgment of acquittal on the murder and the robbery 

counts. He contends that the purely circumstantial case against 

him was filled with too many improper inferences resulting in too 

many incorrect conclusions. We find no merit in this 

contention. lo However, for the reasons expressed above 

lo As a corollary issue, appellant argues that because the 
evidence of a robbery was insufficient to survive a judgment of 
acquittal, the jury should not have been instructed on first- 
degree felony murder with the robbery as the underlying felony. 
This argument has no merit. Appellant also raises two other 
guilt phase related issues. The first, that certain statements 
made by witness Brown to other people during his identification 
of Garfield Stokes' car were improperly admitted hearsay, is 
moot. Those statements are posthypnotic, and therefore 
inadmissible per se. We find appellant's remaining guilt phase 
allegation, that he was not given the opportunity to personally 
waive instructions of lesser included offenses, also to be 
without merit. 
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concerning the admission of posthypnotic testimony, we must 

reverse appellant's conviction for armed robbery. 

111. 

PENALTY PHASE ISSUES 

In sentencing appellant to death, the trial court found 

two aggravating circumstances. The first aggravating factor, 

that the murder was committed during the course of a robbery, is 

supported by the record. The trial court also found that the 

murder was committed in a cold, calculated, and premeditated 

manner, without pretense of moral justification. The evidence of 

this factor is that appellant's gun (assuming that it was the 

murder weapon) must be cocked before firing. The trial court 

thus inferred that appellant would have had to go through two 

distinct motions to shoot Cilla Taylor. However, the record also 

demonstrates that appellant's pistol (again, assuming it was the 

murder weapon) was, due to a dangerously light trigger pull, 

vulnerable to accidental firing. This infers the possibility 

that the gun could have fired accidentally, without appellant 

taking the second action of pulling the trigger. Thus, the 

record is inconclusive as to whether the murder was cold, 

calculated, and premeditated. Moreover, we have stated that 

"[tlhis aggravating factor is reserved primarily for execution or 

contract murders or witness-elimination killings." Hansbrouah v. 

State, 509 So.2d 1081, 1086 (Fla. 1987); Bates-, 465 

So.2d 490 (Fla. 1985). No evidence in the record supports this 

allegation, and therefore the aggravating circumstance of cold, 

calculated, and premeditated must be stricken. 

Because this case must be remanded for a new trial, we 

need not determine whether the death penalty is proportionate in 

this case. l1 Therefore, for the reasons stated herein, we 
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l1 Appellant raises several other points regarding the penalty 
phase of the trial. We find no error in the trial court's 
instruction concerning the role of the jury in sentencing 
proceedings. However, the trial court erred in using the 
category one scoresheet in sentencing appellant on the armed 
robbery conviction. Armed robbery is a category three offense 



robbery and remand both counts f o r  a new trial. 

It is so ordered. 

EHRLICH, C.J., and BARKETT and GRIMES, JJ., Concur 
SHAW, J., Concurs in result only with an opinion 
OVERTON, J., Concurs in result only 
McDONALD, J., Concurs in guilt and concurs in result only with 
penalty 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, 
FILED, DETERMINED. 

IF 

and that scoresheet should have been used to sentence apppellant 
on that charge. 

-19- 



SHAW, J., concurring in result only. 

For the reasons set forth in my concurring in result only 

opinion to -an v. State, 537 So.2d 973, 977 (Fla. 1989), I do 

not agree with a per se rule of inadmissibility for hypnotically 

recalled evidence. 

I agree that a new trial is required because State v, 

Neil, 457 So.2d 481 (Fla. 1984), and State v. S l w ,  522 So.2d 

18 (Fla.), cert. denied, 108 S.  Ct. 2873 (1988), were violated. 
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