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STATEMENT OF THE CASE AND FACTS 

Amicus C u r i a e  adop t s  t h e  S ta tement  o f  t h e  Case and 

S ta tement  o f  t h e  F a c t s  p r e s e n t e d  by P e t i t i o n e r .  

INTEREST OF AMICUS CURIAE 

Pursuan t  t o  ~ l o r i d a ' s  Decept ive  and U n f a i r  Trade 

P r a c t i c e s  A c t ,  Chapter  501, P a r t  11, F l o r i d a  S t a t u t e s  

(1987),  and S e c t i o n  812.035, F l o r i d a  S t a t u t e s  (1987),  t h e  

Department o f  Lega l  A f f a i r s  i s  s p e c i f i c a l l y  g r a n t e d  t h e  

a u t h o r i t y  t o  seek  i n j u n c t i v e  r e l i e f  t o  a i d  i n  i t s  e f f o r t s  t o  

p r o t e c t  consumers.  I n  many i n s t a n c e s ,  it i s  e s s e n t i a l  t h a t  

t h e  i n j u n c t i v e  r e l i e f  be g r a n t e d  w i t h o u t  n o t i c e  t o  t h e  

a d v e r s e  p a r t y .  The compla in t s  f i l e d  by t h e  Department 

i n v o l v e  consumer f r a u d  and e g g r e g i u s  b u s i n e s s  p r a c t i c e s  

where,  q u i t e  o f t e n ,  n o t i c e  t o  t h e  a d v e r s e  p a r t y  w i l l  r e s u l t  

i n  t h e  d e s t r u c t i o n  o f  ev idence  and t h e  d i s s i p a t i o n  o f  

a s s e t s .  Such a c t i o n  i s  p r e j u d i c i a l  t o  t h e  p r o s e c u t i o n  o f  

t h e  c a s e  and t o  t h e  r i g h t s  o f  t h e  consumers.  T h e r e f o r e ,  t h e  

Department f r e q u e n t l y  a v a i l s  i t s e l f  o f  Rule  1 .610 (a )  , 

Fla .R.Civ .P . ,  which p r o v i d e s  f o r  t h e  d i s c r e t i o n a r y  i s s u a n c e  

o f  a  temporary i n j u n c t i o n  wi thou t  n o t i c e  t o  t h e  a d v e r s e  

p a r t y  under  c e r t a i n  c i r c u m s t a n c e s .  



One o f  t h e  i s s u e s  p r e s e n t e d  t h i s  Court  by t h e  d e c i s i o n  

below i s  what i s  t h e  p r o p e r  s t a n d a r d  t o  b e  employed i n  

d e t e r m i n i n g  whe the r  a  p a r t y  has  m e t  t h e  r equ i rements  o f  Ru le  

1 . 6 1 0 ( a ) .  The d e c i s i o n  below sets f o r t h  a  s t a n d a r d  which ,  

f o r  a l l  p r a c t i c a l  p u r p o s e s ,  emascu la tes  Ru le  1 .610(a )  and 

e l i m i n a t e s  one of  t h e  most e f f e c t i v e  and p r o t e c t i v e  

enforcement  t o o l s  employed by t h i s  Department .  The 

Department o f  Lega l  A f f a i r s  submits  t h i s  b r i e f ,  w i t h  t h e  

knowledge and approva l  of  P e t i t i o n e r ,  because  t h e  o p i n i o n  

below d e t r i m e n t a l l y  a f f e c t s  t h e  e n f o r c i n g  a u t h o r i t y  of t h i s  

Department,  a n d ,  a s  a r e s u l t ,  t h e  consumers of  t h e  S t a t e  of  

F l o r i d a .  



SUMMARY OF ARGUMENT 

The d e c i s i o n  below sets f o r t h  an  improper s t a n d a r d  i n  

de te rmin ing  whether  a  p a r t y  h a s  m e t  t h e  requ i rements  o f  Rule 

1 . 6 1 0 ( a ) ,  F l a .  R .  C i v .  P .  I n i t i a l l y ,  t h e  d e c i s i o n  i g n o r e s  

t h e  presumption o f  i r r e p a r a b l e  i n j u r y  where t h e  l e g i s l a t u r e  

h a s  g r an t ed  t h e  a u t h o r i t y  t o  seek  an i n j u n c t i o n  a g a i n s t  one 

who v i o l a t e s  a  s t a t u t e  i n a c t e d  t o  p r o t e c t  t h e  p u b l i c  

i n t e r e s t .  Secondly ,  t h e  d e c i s i o n  e r roneous ly  r e q u i r e s  

a l l e g a t i o n s  of  c e r t a i n t y  concerning i r r e p a r a b l e  i n j u r y .  The 

r u l e  and d e c i s i o n s  o f  t h i s  Court  make clear t h a t  t h e  

a l l e g a t i o n s  and a f f i d a v i t s  of a  p a r t y  s eek ing  an i n j u n c t i o n  

w i thou t  n o t i c e  need on ly  make it appear  t h a t  i r r e p a r a b l e  

i n j u r y  w i l l  r e s u l t .  As such ,  t h i s  Court  should  reverse t h e  

d e c i s i o n  below and r e i t e r a t e  t h e  p roper  s t a n d a r d  i n  

de te rmin ing  whether  a  p a r t y  h a s  m e t  t h e  requ i rements  o f  Rule 

1 .610.  



ARGUMENT 

RULE 1 . 6 1 0 ( a ) ,  DOES NOT REQUIRE 
THAT A PARTY ESTABLISH WITH 
CERTAINTY THAT IRREPARABLE INJURY 
WILL BE SUSTAINED I F  NOTICE I S  
G I V E N  TO THE ADVERSE PARTY PRIOR TO 
THE ISSUANCE OF AN INJUNCTION. 

Rule  1 .610(a )  p r o v i d e s  t h a t  an  i n j u n c t i o n  may b e  

g r a n t e d  w i t h o u t  w r i t t e n  o r  o r a l  n o t i c e  t o  t h e  a d v e r s e  p a r t y  

o n l y  i f ,  i n t e r  a l i a ,  "it appears  from t h e  s p e c i f i c  f a c t s  

shown by a f f i d a v i t  o r  v e r i f i e d  p l e a d i n g  t h a t  immediate and 

i r r e p a r a b l e  i n j u r y ,  l o s s  o r  damage w i l l  r e s u l t  t o  t h e  movant 

b e f o r e  t h e  a d v e r s e  p a r t y  can b e  h e a r d  i n  o p p o s i t i o n . "  The 

d e c i s i o n  below c o n t r u e s  t h e  above p r o v i s i o n  and improper ly  

r e q u i r e s  t h a t  t h e  p a r t y  s e e k i n g  i n j u n c t i v e  r e l i e f  w i t h o u t  

n o t i c e  e s t a b l i s h ,  w i t h  c e r t a i n t y ,  t h a t  immediate and 

i r r e p a r a b l e  i n j u r y  l o s s  o r  damage would r e s u l t  i f  n o t i c e  

were g i v e n .  A s  w i l l  b e  demons t ra ted ,  t h e  s t a n d a r d  set  f o r t h  

by t h e  F i r s t  D i s t r i c t  Court  o f  Appeal i s  e r r o n e o u s  and 

shou ld  b e  r e j e c t e d  by t h i s  Cour t .  

I n i t i a l l y ,  when a  motion f o r  i n j u n c t i v e  r e l i e f  w i t h o u t  

n o t i c e  i s  f i l e d  p u r s u a n t  t o  s t a t u t o r i l y  g r a n t e d  a u t h o r i t y  

and t h e  purpose  o f  t h e  s t a t u t e  i s  t h e  p r o t e c t i o n  o f  t h e  

p u b l i c  h e a l t h ,  s a f e t y ,  and w e l f a r e ,  i r r e p a r a b l e  harm i s  

presumed. 



Harvey v .  Wi t t enberg ,  384 So.2d 940 ( F l a .  3d DCA 1980) ;  

Times P u b l i s h i n g  Company v .  Wi l l i ams ,  222 So.2d 470 ( F l a .  2d 

DCA 1969) .  A s  r ecogn ized  i n  t h e  above c a s e s ,  l e g i s l a t i v e l y  

g r a n t e d  a u t h o r i t y  t o  seek  an i n j u n c t i o n  a g a i n s t  one who 

v i o l a t e s  a  s t a t u t e  enac ted  t o  p r o t e c t  t h e  p u b l i c  i n t e r e s t ,  

I I is  t h e  e q u i v a l e n t  of  a  l e g i s l a t i v e  d e c l a r a t i o n  t h a t  a  

v i o l a t i o n  o f  t h e  s t a t u t o r y  mandate c o n s t i t u t e s  an 

i r r e p a r a b l e  p u b l i c  i n  j u r y .  " Times P u b l i s h i n g  Company v .  

Wi l l i ams ,  s u p r a  a t  476.  A s  such ,  a  mere showing t h a t  t h e  

s t a t u t e  h a s  been o r  i s  abou t  t o  be  v i o l a t e d  s a t i s f i e s  t h e  

requ i rement  o f  demons t ra t ing  i r r e p a r a b l e  i n j u r y .  Times 

P u b l i s h i n g  Company v .  Wil l iams,  s u p r a .  

Both t h e  s t a t u t e  under  which P e t i t i o n e r  f i l e d  t h e  

compla in t  which i s  t h e  b a s i s  o f  t h e  i n s t a n t  a p p e a l ,  and t h e  

s t a t u t e  under  which t h e  Department o f  Lega l  A f f a i r s  f i l e s  

c o m p l a i n t s ,  a r e  s t a t u t e s  enac ted  t o  p r o t e c t  t h e  p u b l i c  

w e l f a r e .  I n  a d d i t i o n ,  b o t h  s t a t u t e s  g r a n t  a u t h o r i t y  t o  s e e k  

a n  i n j u n c t i o n  a g a i n s t  one who v i o l a t e s  t h e  p r o v i s i o n s  o f  t h e  

s t a t u t e s .  S e c t i o n  517.191, F l o r i d a  S t a t u t e s  (1987) ;  S e c t i o n  

501.207 (b)  , F l o r i d a  S t a t u t e s  (1987).  A s  such ,  P e t i t i o n e r  

was n o t  even r e q u i r e d  t o  i n t r o d u c e  ev idence  of  imminent 

i r r e p a r a b l e  harm t o  t h e  p u b l i c  p r i o r  t o  t h e  i s s u a n c e  o f  an 

i n j u n c t i o n  wi thou t  n o t i c e ,  a s  t h a t  harm was presumed. 



Harvey v .  Willenberg, supra.  

Accordingly, t h e  decis ion below, which ignores the  

presumption of i r r e p a r a b l e  harm, erroneously required proof 

of same. 

Moreover, even i f  P e t i t i o n e r  were required t o  prove 

i r r e p a r a b l e  harm, it is  c l e a r  t h a t  it did so.  Rule 

1.610(a) provides t h a t  i f  it appears from t h e  f a c t s  shown 

t h a t  immediate and i r r e p a r a b l e  in ju ry  w i l l  r e s u l t  i f  not ice  

i s  given, an in junc t ion  without not ice  may be issued.  

Indeed, t h i s  Court has s p e c i f i c a l l y  held t h a t  t o  j u s t i f y  

issuance of an in junct ion  without no t i ce ,  "it must appear 

t h a t  the  time required t o  give no t i ce  of a hearing would 

a c t u a l l y  permit the  threatened i n j u r y  t o  occur." (emphasis 

added). Lieberman v .  Marshall ,  236 So.2d 120 (Fla .  1970). 

See Dixie Music Company v. Pike,  135 Fla .  671, 185 So. 441 

(Fla .  1938); Godwin v .  P h i f e r ,  51 F la .  441, 41 So. 597 (Fla .  

1906). Clear ly ,  t h e  complaint of P e t i t i o n e r ,  which al leged 

s p e c i f i c  f a c t s  ; contained a f f i d a v i t s  ; and s e t  f o r t h  the  

i n j u r y  t h a t  would occur i f  no t i ce  was g iven , l  support t h e  

t r i a l  c o u r t ' s  determination t h a t  issuance of an in junc t ion  

without not i c e  was necessary.  

The s p e c i f i c s  of the  complaint a r e  s e t  f o r t h  more f u l l y  
i n  P e t i t i o n e r ' s  b r i e f .  



I n  f i n d i n g  t o  t h e  c o n t r a r y ,  t h e  c o u r t  below determined 

t h a t  t h e  a l l e g a t i o n s  i n  t h e  compla in t  w e r e  i n s u f f i c i e n t  

because  t h e y  d i d  n o t  s t a t e  w i t h  c e r t a i n t y  t h a t  t h e  i n j u r y  

would r e s u l t .  The h i g h e r  s t a n d a r d  employed by t h e  c o u r t  

below n o t  o n l y  r u n s  a f o u l  o f  t h e  c l e a r  language i n  t h e  R u l e ,  

b u t  a l s o  p l a c e s  a  n e a r l y  insurmountab le  burden upon p a r t i e s  

s e e k i n g  an  i n j u n c t i o n  w i t h o u t  n o t i c e .  I n  o r d e r  t o  meet t h e  

burden would l i k e l y  r e q u i r e  u s e  of  a  s o u r c e  such a s  a  

c o n f i d e n t i a l  in fo rmant  t o  e s t a b l i s h  w i t h  c e r t a i n t y  t h e  

f u t u r e  a c t i o n s  o f  a n  a d v e r s e  p a r t y .  The s t a n d a r d  employed, 

i n  a l l  p r a c t i c a l  p u r p o s e s ,  e l i m i n a t e s  i n j u n c t i o n s  w i t h o u t  

n o t i c e .  

The Department o f  Lega l  A f f a i r s  would u r g e  t h a t  a n  

i n j u n c t i o n  w i t h o u t  n o t i c e  i s  p r o p e r l y  i s s u e d  when, a s  i n  t h e  

i n s t a n t  c a s e ,  t h e  a l l e g a t i o n s  i n  t h e  compla in t  and t h e  

s u p p o r t i n g  a f f i d a v i t s  make it m a n i f e s t  t o  t h e  judge t h a t  t h e  

i n j u r y  apprehended w i l l  be  done. Godwin v .  P h i f e r ,  s u p r a .  

The d e c i s i o n  o f  t h e  lower c o u r t  would impa i r  t h e  Department 

o f  Lega l  ~ f f a i r s '  a b i l i t y  t o  e n f o r c e  Chapter  501, P a r t  11 o f  

t h e  F l o r i d a  S t a t u t e s  and i t s  a b i l i t y  t o  p r o t e c t  t h e  

consumers of  t h e  S t a t e  of  F l o r i d a .  A s  such ,  it t u r n s  t o  

t h i s  Court  f o r  r e l i e f .  



CONCLUSION 

Based upon t h e  f o r e g o i n g  r e a s o n s  and c i t a t i o n s  o f  

a u t h o r i t y ,  t h i s  Cour t  s h o u l d  r e v e r s e  t h e  d e c i s i o n  below.  
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