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INTRODUCTION 

The p a r t i e s  wi 

Cour t ;  and, as "Husband" 

I be r e f e r r e d  t o  as they stand i n  t h  

and " W  i f e .  'I 

S 

The t r i a l  t r a n s c r i p t  i s  r e f e r r e d  t o  as  " T R "  and t h e  

appendix is r e f e r r e d  t o  as "App." 

Emphas i s  has been suppl ied by t h e  w r  i t e r  un less other -  

w ise  i n d i c a t e d .  

I -  - 
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STATEMENT OF THE CASE AND FACTS 

The marr lage o f  PAULINE S. WEISFELD and D A V I D  J.  WE 

was d i sso l ved  by the  C i r c u i t  Court o f  t h e  11th J u d i c i a l  C 

SFELD 

r c u  i t 

i n  and f o r  Dade County, F l o r i d a  on June 16, 1986 (App. 1-7). The 

Wi fe was awarded r e h a b i l i t a t i v e  alimony i n  t h e  sum o f  One Hundred 

D o l l a r s  ($100.00) weekly f o r  a pe r iod  o f  two years from t h e  date 

o f  t h e  F i n a l  Judgment. 

The Husband has been para lyzed s ince  May o f  1980 ( T R .  

60-61, 227); had gal I bladder surgery and a hear t  a t t a c k  i n  1982 

( T R .  100, 213-345); was under t h e  ca re  o f  a p s y c h i a t r l s t ;  and, Is 

i ncon t inen t  o f  u r i n e  and feces ( T R .  211-213, 210, 218).  

The t r i a l  Cour t ,  I' . . . I n  an at tempt t o  balance the  

e q u i t i e s ,  t h e  Court recogn izes fd l  t h a t  t he  Husband has s p e c l a l l y  

adapted t h i s  home t o  f i t  h i s  needs1 and main ta lns  same as an 

o f f i c e "  (App. 5 - 6 ) ,  t h e  Husband was awarded exc lus i ve  possession 

o f  t he  m a r i t a l  home sub jec t  t o  h i s  I' . . . death, remarr iage o r  

cohab i ta t i on2  w i t h  a female" (App. 6 ) .  

C e r t i f i c a t e s  o f  deposi t  t i t l e d  i n  t h e  Husband's name 

and de r i ved  as a r e s u l t  of h i s  personal i n j u r i e s  were re ta ined  

by him ( a  sum approximat ing One Hundred F i f t y  Thousand D o l l a r s  

lThe Husband i s  paralyzed, conf ined t o  a wheelchair  and 
has a smal l  p r i v a t e  p r a c t i c e  i n  t h e  f i e l d  o f  c l i n l c a l  psychology, 
which he conducts i n  h i s  home. 

2The Husband's Cross-Appeal on t h i s  p o i n t  was he ld  t o  be 
moot; and, W i f e ' s  counsel conceded e r r o r  i n  connect ion w i t h  the  
i n c l u s i o n  o f  c o h a b i t a t i o n  as a bas i s  f o r  t e rm ina t ion  o f  the  
Husband's e x c l u s i v e  possession o f  t he  m a r i t a l  home (See foo tno te  
th ree  o f  t he  op in ion  o f  t he  Court below, App. 1 4 ) .  
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($150,000.00)) .  The Husband received " . . . t w o  lump sum medical 

payments," ( T R  61 and App.16) t o t a l l i n g  One Hundred Thousand 

D o l l a r s  ($100,000.00). An a d d i t i o n a l  F i f t y  Thousand D o l l a r s  

($50,000.00) " . . .was p a i d  ou t  . . . "  ( i b i d ) .  - The monies received by 

t h e  Husband were awarded t o  hlm " . . . B y  Dade County f o r  medical 

expenses, c u r r e n t  and f u t u r e  ( T R  72; App. 17 ) . "  The t r i a l  Court  

s ta ted :  

"G. The Court  awards s o l e  t i t l e  and 
en t i t l emen t  t o  a l l  bonds and C e r t i f i c a t e s  
o f  Deposi t  t o  the  Husband. I t  i s  t h e  
f i n d i n g  o f  t he  Court  t h a t  these monies 
were der ived  as the  r e s u l t  o f  t he  i n j u r i e s  
t h e  Husband susta ined and cannot, by any 
s k e t c h [ s l c ]  o f  t he  imaginat ion,  be 
considered m a r i t a l  assets,  bu t  belong t o  
the  Husband a lone. "  

The Wi fe  appealed t o  the  D i s t r i c t  Court  o f  Appeal o f  

F l o r i d a ,  T h i r d  D i s t r i c t ,  and on September 8,  1987, the  t r i a l  

C o u r t ' s  d e c i s l o n  was reversed (App. 8-15) .  

The Appe l la te  Court reversed, ho ld lng  t h a t  I' . . . t h i s  

appears t o  be a case o f  f i r s t  impression3 i n  F l o r i d a  . . . " 

(App. 9 ) ;  and, a f t e r  rev iewing t h e  var ious  approaches t o  the  

issue, from J u r i s d i c t i o n s  around the  Country, remanded the  case 

t o  t h e  t r i a l  Court t o  e s t a b l i s h  I n  accordance w i t h  t h e  "analy-  

t i c a l  approach," what p o r t i o n  o f  t h e  Husband's personal I n j u r y  

3The T h i r d  D i s t r i c t  a l s o  noted "our supreme c o u r t  has 
not  considered t h i s  quest ion and consequently has not  adopted 
e i t h e r  t h e  so c a l l e d  mechanis t ic  or a n a l y t i c a l  approach" (App. 
1 2 ) .  
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would be sub jec t  t o  e q u i t a b l e  d i s t r i b u t i o n .  

Whi le the  t r i a l  Court permi t ted  the  Husband t o  r e t a i n  

t h e  monies awarded t o  him as a r e s u l t  o f  h i s  i n j u r i e s ,  t h e  Court  

below reversed t h a t  award and remanded t h i s  cause t o  t h e  t r i a l  

Court  w i t h  d i r e c t i o n s  t o  determine what p o r t i o n  o f  t h e  award 

c o n s t i t u t e s  m a r i t a l  p roper t y ,  sub jec t  t o  e q u i t a b l e  d i s t r i b u t i o n  

( A p p .  8 - 1 5 ) .  

This  Court  granted c e r t i o r a r i  on A p r i l  28 ,  1988; and, 

Ora l  Argument I s  scheduled f o r  August 31 ,  1988. 

- 4 -  
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. 

SUMMARY OF ARGWENT 

The P e t i t i o n e r  was awarded One Hundred F i f t y  Thousand 

D o l l a r s  ($150,000.00) as a worker 's  compensation recovery and 

s t renuous ly  urges the  Court t o  a l l o w  him t o  keep those funds f o r  

h i s  personal we l fa re ,  medical expenses and h e a l t h  care .  Those 

funds a re  no t  sub jec t  t o  e q u i t a b l e  d i s t r i b u t i o n .  

The P e t i t i o n e r  was a l s o  awarded exc lus i ve  use o f  a mar i -  

t a l  residence which was mod i f i ed  f o r  h i s  spec ia l  needs. He i s  

e n t i t l e d  t o  exc lus i ve  use sub jec t  t o  h i s  death or remarr lage. 

- 5 -  
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ARGWENT 

POINT I 

THE HUSBAND'S WORKER'S COMPENSATION 
AWARD IS NOT SUBJECT TO EQUITABLE DIS- 
TRIBUTION; AND, THE FINAL JUDGMENT REN- 
DERED AT THE TRiAL LEVEL SHOULD BE RE- 
I NSTATED. 

The monies4 received by the Husband as a worker's com- 

pensation award are not a marital asset subject 

distribution. In holding that a disabil ty pens 

marital asset5. Judge Upchurch, writing for the F 

to equitable 

on is not a 

ft h  District 

Court of Appeal, in Freeman v .  Freeman, 468 So.2d 326 ( F l a .  App. 

5th District April 1 1 ,  1985),  stated: 

"Such a pension is designed to compensate 
an employee for lost earnings and injuries 
(including pain and suffering) sustained 
on the job" (See Freeman v .  Freeman, 
Supra, at page 328). 

The Petitioner believes it to be significant that no 

portion of the worker's compensation award received by him was 

attributable to loss of consortium or in any way allocated to any 

loss o f  the Wife. 

4A relative pittance, based upon the catastrophic nature 
o f  his injury and disability. 

5The Court held that the disability pension could be 
considered in determining spousal or child support. 

- 6 -  
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. 

While the Court below set forth a lengthy analysis and 

summary of  holdings reached in other jurisdictions, the Husband 

urges this Court and is of the opinion, that each case must be 

determined based upon its own pecui iar facts as suggested in the 

F l o r i d a  Bar J o u r n a l  titled "Distribution of Personal Injury 

Awards Upon Divorce" by Marsha 6. Elser and Jared G. Anton (16 

Fia. Bar Journal 6, June, 1982). As set forth in the article, 

the factors to be considered include: 

" ( 1 )  Any allocation set forth in the jury 
verdict making the personal injury award. 

(2) The proximity in time of the dlssolu- 
tion action from the accrual of the personal 
Injury cause of action. 

(3) The severity of the injury and the 
permanence of any physical handicap. 

(4) Whether the injury sustained affected 
the duration of the marriage. 

(5) The effect of the injury on the con- 
duct of the parties. 

(6) Any other factors which should be 
Considered to bring about an equitable result. 

Equity, we believe, is better served by 
the discretion of the trial judge than by any 
hard and fast rule such as those suggested by 
some of our sister states (Ibid, at Page 557)." 

Based upon the monumental medical and related health 

expenses faced by Petitioner for the rest of his life, it is 

ludicrous and an exercise In judicial futility to remand this 

cause to the trial Court for a determination as to how the Wife 

is to share in a fund (probably nonexistent at this point) insuf- 

ficlent to begin to provide for Petitioner's needs. 
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For a l  I of  t h e  reasons s t a t e d ,  t h e  d i s c r e t i o n  exerc ised  

by t h e  t r i a l  Court  should p r e v a i l ;  and, i t s  F i n a l  Judgment re- 

i n s t a t e d .  

F i n a l l y ,  t h e  r d I n  t h i  shows unequl 

t h a t  t h e  monies rece ived  by t h e  Husband were f o r  " c u r r e n t  and 

f u t u r e  medical expenses" ( T R .  72;  App. 1 7 ) .  

- a -  
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POINT I I  

THE TRIAL COURT PROPERLY EXERCISED I T S  
DESCRETION I N  AWARDING TO THE HUSBAND, 
EXCLUSIVE POSSESSION OF THE MARITAL 
RESIDENCE. 

The m a r i t a l  residence has been customized t o  accomodate 

t h e  Husband's ca tos t roph ic  i n j u r y .  An a d d l t i o n  t o  the  home ser-  

ves as a w a i t i n g  room f o r  p a t i e n t s ;  con ta ins  an o u t s i d e  ramp; and 

has a separate doorway; la rge  bathroom; and, w h i r l p o o l  t ub  ( T R .  

101-102) .  

I t  i s  i n t e r e s t i n g  t h a t  w h i l e  the  Court  below found e r r o r  

i n  the  award o f  exc lus i ve  use t o  t h e  Husband, i t  concluded i n  

foo tno te  four  o f  i t s  op in ion  (App. 1 4 ) :  

"Th i s  op in ion  i s  i n  no way intended t o  
ho ld  o r  imply t h a t  t he  t r i a l  c o u r t  may 
no t ,  on remand, fashion the  awards so 
t h a t  M r .  Wels fe ld  may cont inue t o  r e s i d e  
I n  the  p a r t i e s '  m a r i t a l  home. On t h e  
con t ra ry ,  we recognize t h a t  such an ou t -  
come would be e q u i t a b l e  under t h e  c i r -  
cumstances o f  t h i s  case."  

Again, t h e  t r i a l  Court i s  apparent ly  d i r e c t e d  by the  

Appel l a t e  Court  t o  accompl i sh  what appears t o  be an impossible 

task ( i . e .  a l l o w  the  Husband t o  remain i n  t h e  m a r i t a l  residence 

w h i l e  f i n d i n g  some Ingenious method o f  compensating the  Wi fe f o r  

her e q u i t y ) .  

Under t h e  circumstances o f  t h i s  case, bo th  p a r t i e s  a re  

i n  t h e  un fo r tuna te  p o s i t i o n  o f  having t o  deal w i t h  t h e  tragedy 
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I 

which has b e f a i  ien t h e  Husband. However, i t  i s  t h e  Husband who 

r e q u i r e s  t h e  use o f  a residence which has been a l t e r e d  t o  accomo- 

da te  h i s  phys ica l  and pro fess iona l  needs. A t  t h i s  stage i t  

appears obvious t h a t  t h i s  residence i s  a necess i ty  f o r  h i s  sur-  

v i v a l .  

I n  Duncan v .  D u n c a n ,  379 So.2d 949 ( F l a .  1980), t h i s  

Court he ld :  

"Exc lus ive  Possession o f  Proper ty  
[ 4 , 5 ]  The award o f  exc lus i ve  posses- 

s i o n  o f  p roper ty  sub jec t  t o  d i s p o s i t i o n  
i n  a d i s s o l u t i o n  proceeding should e i t h e r  
be d i r e c t l y  connected t o  the  o b l i g a t i o n  
t o  pay support  o r  be temporar i i y  necessary 
t o  prevent reduc t i on  i n  t h e  va lue  o f  t h e  
sub jec t  p roper t y .  The c r i t i c a l  quest ion 
i s  whether t h e  award i s  e q u i t a b l e  and 
Just g iven t h e  na ture  o f  t h e  case A 
gran t  o f  exc lus i ve  possession o f  p roper t y  
t o  one o f  t h e  p a r t i e s  i n  a f i n a l  judgment 
m u s t  serve a spec ia l  purpose. See, e .g . ,  
M c D o n a l d  v .  M c D o n a l d ,  368 So.2d 1283 
( F l a .  1979) ( a  form o f  r e h a b i l i t a t i v e  
al imony f o r  a spouse demonstrat ing a 
need) ; G e o r g e  v .  G e o r g e ,  360 So.2d 1107 
( F i a .  3d DCA 1978) ( a i d  t o  a c h i l d  who 
had reached m a j o r i t y  bu t  who had a debi -  
l i t a t i n g  muscular d i s o r d e r ) ;  L a n g e  v .  
L a n g e ,  357 So.2d 1035 ( F l a .  4 t h  DCA 1978) 
( a i d  t o  a spouse w i t h  mental problems); 
and R i c h a r d s o n  v .  R i c h a r d s o n ,  315 So.2d 
513 ( F l a .  4th DCA 1975) ( a i d  t o  a spouse 
w i t h  custody o f  m ino rs ) .  i n  each o f  
these instances, t he  exc lus i ve  possession 
i s  a c t u a l l y  a face t  o f  support  and i s  
c l e a r l y  warranted because o f  t h e  e q u i t y  
o f  t h e  cause. We can foresee the  need t o  
g ran t  temporary exc lus i ve  possession o f  a 
fam i l y  business I n  order  t o  ensure income 
f o r  support and t o  avo id  an immediate 
s u b s t a n t i a l  reduc t i on  i n  va lue.  

[Sl We r e j e c t  t h e  asser ted i n f l e x i b l e  
r u l e  t h a t  an award o f  exc lus i ve  possession 
o f  p roper t y  must be l i m i t e d  t o  t h e  home, 

- 10 - 
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t h a t  i t  b e n e f i t  o n l y  a spouse w i t h  minor 
c h i l d r e n ,  and t h a t  i t  must te rmina te  when 
a i i  c h i l d r e n  born o f  t h e  marr iage have 
a t t a i n e d  t h e  age o f  major i t y .  McDonald v .  
McDonald. i n  so ho ld ing ,  we disapprove 
Church v .  Church, 338 So.2d 544 ( F l a .  3d 
DCA 1976); Watson v .  Watson, 324 So.2d 
126 ( F l a .  3d DCA 1975) ;  Ranes v .  Ranes; 
and S a v i t e e r  v .  McAdoo. 

[7] An award o f  exc lus i ve  use o f  pro- 
p e r t y  must be determined by t h e  e q u i t y  
o f  t h e  cause and should be f o r  a s p e c i f i c  
pe r iod .  I t  i s  always t h e  sub jec t  t o  
modi f i c a t  ion whenever the re  i s  a change 
o f  c i rcumstances. I' 

S i g n i f i c a n t l y ,  t h e  teachings o f  Duncan are :  

1 .  The p r i o r  I n f l e x i b l e  r u l e  l i m i t i n g  
exc lus i ve  use awards t o  spouses w i t h  
minor c h i l d r e n  i s  r e j e c t e d ;  

2 .  An award o f  exc lus i ve  use o f  p roper t y  
must be determined by t h e  e q u i t y  o f  t he  
cause; 

3. The c r i t i c a l  quest ion i s  whether the  
award i s  e q u i t a b l e  and J u s t  o r  g iven the  
na ture  o f  t he  case. 

Based upon t h e  mandate o f  t h e  Court  below, t h e  Husband 

would be requ i red  t o  undertake the  mechanics o f  seeking support 

from the  Wife by amending h i s  p leadings on remand. Such a c o s t l y  

and t ime consuming procedure i s  unproduct ive i n  the  face o f  t he  

overwhelming need and j u s t i f i c a t i o n  f o r  t h e  e x c i u s l v e  use award, 

presented by the  compei i ing circumstances invo lved i n  t h i s  case. 

The necess i ty  and j u s t i f i c a t i o n  f o r  t he  exc lus i ve  use award does 

not  appear t o  be i n  d ispu te .  
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CONCLUS I ON 

For al I t h e  reasons stated, the Court is requested to 

reinstate the Final Judgment entered by the trial Court; and, to 

remand this cause with directions to: 

1 .  Amend the Final Judgment of Dissolu- 
tion of Marriage by striking the award 
for attorney's fees (conceded as error); 
and, 

2. Striking cohabitation as a con- 
tingency resulting in termination o f  the 
Husband's exclusive use of the marital 
home. 
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