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STATEHEBIT OF THE CASE AND FACTS 

P e t i t i o n e r ,  Condominium Associat ion of Plaza Towers North, 

Inc.  1/ seeks review of t h e  T h i r d  D i s t r i c t  Cour t  of Appeal's 

pfPlazaTowersNarthlInc. dec is ion  i n  Condommuu AssociatiQn 

L Plaza Retreat i o n  m l . 0 ~  nzllt Corb iuad Secur i t v  M u m u  

2/ C Q L ~ ,  514 So. 2d 381 ( F l a .  3 d  DCA 1987). The o p i n i o n  

ref lects  t h e  fo l lowing facts:  

. .  . .  

The  l e s s o r  brought  a n  a c t i o n  t o  c o l l e c t  unpaid  e s c a l a t e d  

r e n t  pursuant t o  a long term r e c r e a t i o n  l e a s e  which was entered 

i n t o  p r i o r  t o  t h e  e f f e c t i v e  d a t e  of Sec. 711.231 F l i t  m. 
(1975) [now Sec. 718.401(8), J.J.& $ta t .  (1985)l [RA 11. The 

lease c o n t a i n e d  a r e n t  e s c a l a t i o n  c l a u s e  which i s  based upon 

a/ The P e t i t i o n e r  was t h e  Defendant i n  t h e  C i r c u i t  Cour t  and  
the Appellant below. The Respondents were t h e  P l a i n t i f f s  i n  t h e  
C i r c u i t  Cour t  and  t h e  A p p e l l e e s  below. The p a r t i e s  w i l l  be 
ref  e r r ed  t o  i n t e r c h a n g e a b l y  by t r i a l  a n d  a p p e l l a t e  c o u r t  
standings,  desc r ip t ive ly  or by proper names wherever c l a r i t y  is  
b e s t  s e r v e d .  A l l  e m p h a s i s  i s  s u p p l i e d ,  u n l e s s  o t h e r w i s e  
i n d i c a t e d .  The symbol "RA" w i l l  be used  t o  d e s i g n a t e  t h e  
Respondents' Appendix, The symbol "PA" w i l l  be used t o  des ignate  
t h e  P e t i t i o n e r ' s  Appendix. 

2/ P e t i t i o n e r ' s  a r g u m e n t s  i n  i t s  J u r i s d i c t i o n a l  B r i e f  
improper ly  re fe r  t o  " f a c t s "  which a r e  n o t  b e f o r e  t h i s  Cour t  a s  
they  are  n o t  s t a t e d  i n  t h e  Opinion of t h e  D i s t r i c t  Cour t  of 
Appeal, T h i r d  D i s t r i c t .  C o n f l i c t  " m u s t  a p p e a r  w i t h i n  t h e  f o u r  
c o r n e r s  of t h e  m a j o r i t y  d e c i s i o n "  Reeve& yr Sta te ,  485 So. 2d 
829, 830 (Fla. 1986). Pe t i t ione r ' s  suggest ion of forum shopping 
i s  e n t i r e l y  i n a p p r o p r i a t e  a n d  i n t e n t i o n a l l y  s e t  f o r t h  t o  
improperly inf luence  t h i s  Court. The o r i g i n a l  a c t i o n  was f i l e d  
i n  Dade County, F l o r i d a  where r e n t  was t o  be p a i d  under t h e  
lease. The A s s o c i a t i o n  q u e s t i o n e d  venue a t  t h e  o u t s e t  a t  t h e  
t r i a l  l e v e l ,  b u t  never r a i s e d  it on appeal below a t  any time. 
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i n c r e a s e s  i n  t h e  consumer p r i c e  index .  The d e c l a r a t i o n  of 

condominium expres s ly  d e f i n e s  t h e  Condominium A c t ,  "as it may be 

amended from t i m e  t o  time". It  i s  undisputed, however, t h a t  t h e  

l e s s o r  under  t h e  r e c r e a t i o n  l ea se  d i d  n o t  s i g n  t h e  decl-at i o n  

and was no t  bound thereby  [RA 21. The lease con ta ins  no language 

i n c o r p o r a t i n g  t h e  Condominium A c t ,  a s  amended. Al though t h e r e  

were r e f e r e n c e s  i n  t h e  l e a se  t o  t h e  d e c l a r a t i o n ,  t h e r e  was no 

p r o v i s i o n  i n  t h e  l e a s e  which  a d o p t e d  t h e  d e c l a r a t i o n  [RA 23. 

There were, however, s p e c i f i c  p r o v i s i o n s  i n  t h e  lease which would 

h a v e  t o  b e  v o i d e d  i n  o r d e r  t o  i m p l y  t h a t  t h e  l e a s e  h a d  

inco rpo ra t ed  t h e  d e c l a r a t i o n  and t h e  Condominium A c t ,  "as amended 

from t i m e  t o  t i m e "  [RA 31. 

I f  t h e  C o u r t  i m p l i e d  t h a t  t h e  l ease  e x p r e s s l y  a d o p t e d  t h e  

d e c l a r a t i o n  of condominium i n  i t s  e n t i r e t y ,  s p e c i f i c  r e n t a l  

p r o v i s i o n s  i n  t h e  lease  would  h a v e  been  m e a n i n g l e s s .  Thus ,  t h e  

C o u r t  r e f u s e d  t o  s u c h  a n  i n t e r p r e t a t i o n .  T h e r e f o r e ,  t h e  

s t a t u t e  p r o h i b i t i n g  t h e  enforcement of r e n t a l  e s c a l a t i o n  clauses 

could no t  be r e t r o a c t i v e l y  a p p l i e d  t o  t h i s  lease. On t h a t  basis, 

t h e  D i s t r i c t  Court of Appeal, T h i r d  Distr ic t  a f f i rmed a n  Amended 

F i n a l  J u d g m e n t  w h i c h  e n f o r c e d  t h e  r e n t  e s c a l a t i o n  c l a u s e  

conta ined  i n  t h e  lease. 
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SUMMARY OF ARGUHKNT 

T h e r e  i s  no b a s i s  f o r  d i s c r e t i o n a r y  r e v i e w  of t h e  d e c i s i o n  

below. A s  i n  Anaora  E n t e r m e s .  Jnc, yz Cole ,  439 So.2d 832 

( F l a .  19831 ,  c e r t ,  d2nisd, 1 0 4  S . C t  1 7 1 0  ( 1 9 8 4 1 ,  CSY2 Club 

Invea_tors yz S a n d a l f o o  t S o u t h  One, 3[nc., 4 3 8  So.2d 3 5 4  ( F l a .  

1983)  a n d  HalPern yt R e t i r e m e n t  B u i l d e r s ,  m, 507 So.2d 6 2 2  

(Fla.  4 t h  DCA 1987)  , xev,  denied, No. 78,886 ( F l a .  Nov. 2 ,  19871, 

the cour t  below cons idered  whether t h e  Respondent/ lessor (which 

was a s e p a r a t e  and d i s t i n c t  e n t i t y  from t h e  deve loper /dec la re r )  

a n d  t h e  P e t i t i o n e r / l e s s e e  had  a g r e e d  by c o n t r a c t  t o  be bound by 

f u t u r e  amendments t o  t h e  Condominium A c t .  The c o u r t  a p p l i e d  t h e  

same rule of law and on s u b s t a n t i a l l y  d i f f e r e n t  f ac t s  found t h a t  

h e r e  t h e r e  was no a g r e e m e n t  t o  be bound by t h e  d e c l a r a t i o n  o r  t h e  

Condominium A c t ,  "as amended from t i m e  t o  t i m e . "  The c o u r t  below 

r e f u s e d  t o  i m p l y  such  a n  a g r e e m e n t  because " t h e  r e s u l t  of such  an  

i n t e r p r e t a t i o n  i s  t o  v o i d  s p e c i f i c  r e n t a l  p r o v i s i o n s  i n  t h e  

Lease" [RA 31. Moreover, t h e  c o u r t  stated: 

... The p a r t i e s  by c o n t r a c t  d i d  n o t  agree t o  be 
bound by f u t u r e  amendments t o  t h e  Condominium 
A c t ,  i n c l u d i n g  S e c t i o n  711.231,  ( F l o r i d a  
S t a t u t e s  (1975) [RA 31. 
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For t h e  reasons  which fo l low,  i t  i s  r e s p e c t f u l l y  submi t t ed  

t h a t  t h e  d e c i s i o n  below i s  c o r r e c t .  I t  i s  n o t  i n  d i r e c t  and  

exp res s  c o n f l i c t  w i t h  t h e  d e c i s i o n s  of t h e  Supreme Court and t h e  

o t h e r  D i s t r i c t  C o u r t s  of Appeal. S i n c e  t h i s  i s  t h e  case, it i s  

r e s p e c t f u l l y  submi t t ed  t h a t  c e r t i o r a r i  should be denied. 

A. BBASISEQBREVIEW. 

T h e r e  i s  no e x p r e s s  a n d  d i r e c t  c o n f l i c t  w i t h  t h e  d e c i s i o n s  

c i t e d  by P e t i t i o n e r  on t h e  s a m e q u e s t i o n  of  law, a s  r e q u i r e d  by 

A r t .  V, Sec. 3 ( b ) ( 3 ) ,  E L  Consf. a n d  F l a .  R. App. P. 

9.030(a) ( 2 )  (A)  ( i v ) .  

C o n f l i c t  e x i s t s  w h e n  t w o  d e c i s i o n s  a r e  " w h o l l y  

i r r e c o n c i l a b l e "  o r  where  d e c i s i o n s  c o l l i d e  s o  a s  t o  "create 

i n c o n s i s t e n c y  of c o n f l i c t N .  H u i a m a  yr Duuaan , 153 So. 2d 726 

( F l a .  1 9 6 3 ) ;  R inca  i d  yr Wosl$ C o m D u ,  157  So. 2d 517 

(Fla. 1963). ' t [C]on f l i c t  m u s t  be such t h a t  i f  t h e  l a t t e r  dec i s ion  

a n d  t h e  ea r l i e r  d e c i s i o n  were r e n d e r e d  by t h e  same Cour t ,  t h e  

f o r m e r  would h a v e  t h e  e f f e c t  of o v e r r u l i n g  t h e  l a t t e r O N  K v l e u ,  

&yJ&, 139 So.2d 885, 887 (F l a .  1962) .  

J u r i s d i c t i o n  c a n n o t  be i n v o k e d  b e c a u s e  t h e  Supreme C o u r t  

d i s a g r e e s  w i t h  t h e  Dis t r ic t  Court of Appeal's dec i s ion  or because 

t h e  S u p r e m e  C o u r t  w o u l d  h a v e  made a d i f f e r e n t  f a c t u a l  

d e t e r m i n a t i o n  i f  i t  had  been t h e  t r i e r  of f a c t .  Manclbni, y~ 
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Sta te ,  312  So. 2d 732 (Fla.  1975) .  C o n f l i c t  "...must a p p e a r  

w i t h i n  t h e  f o u r  c o r n e r s  of t h e  m a j o r i t y  decision.. ." P e e v e s  L 

State, 485 So. 2d 829, 830 (Fla. 1986).  C o n f l i c t  m u s t  be express 

a n d  d i rec t ,  n o t  i n h e r e n t  o r  i m p l i e d .  Deat. af IJea1t.h yr N a t ,  

Adoption Counse lbg ,  498 So. 2d 888 (Fla. 1986). 

B. =_CASESRELIEDUPONBXPE"PITIONER 
drusEm-WITH=mBEM)W. 

I n  t h e  i n s t a n t  case, t h e  d e v e l o p e r  and  t h e  l e s s o r  were 

s e p a r a t e  e n t i t i e s .  I t  i s  undisputed t h a t  t h e  l e s s o r  d i d  n o t  s i g n  

t h e  d e c l a r a t i o n  [RA 21. I n  t h e  d e c l a r a t i o n  t h e  developer,  Plaza  

B u i l d i n g  Corp., s u b m i t t e d  c e r t a i n  r e a l  p r o p e r t y  t o  condominium 

o w n e r s h i p  "...pursuant t o  t h e  Condominium A c t  of t h e  S t a t e  of 

F l o r i d a ,  F.S. 711  e t  seq..." [ P A  I t e m  No, 21. However, t h e  

l e s s o r ,  w h i c h  was a s e p a r a t e  and  d i s t i n c t  e n t i t y  f r o m  t h e  

dec larer  ( t h e  d e v e l o p e r ) ,  n e v e r  a g r e e d  t o  be bound by t h e  

d e c l a r a t i o n  [RA 23. I n  f a c t ,  s p e c i f i c  l a n g u a g e  i n  t h e  l e a s e  

n e g a t e s  any ag reemen t  t o  be bound by f u t u r e  amendments t o  t h e  

Condominium A c t  [RA 31. 

T h i s  case i s  i n  c o m p l e t e  harmony w i t h  t h o s e  cases r e l i e d  

The C o u r t s  a p p l i e d  t h e  same r u l e  of upon by t h e  P e t i t i o n e r .  a/ 

Although P e t i t i o n e r  c i t es  $3osoy y1. C o n d o m  . .  Association . .  
af W i d e  Vi l l aae .  %, 512 So,2d 3 4 9  (Fla.  4 t h  DCA 1987) ,  i n  
i t s  br ie f ,  P e t i t i o n e r  d o e s  n o t  s u g g e s t  t h a t  t h i s  o p i n i o n  i s  i n  
c o n f l i c t  w i t h  Kosoy. Pla in ly ,  i t  i s  not. Moreover, P e t i t i o n e r ' s  
o b l i q u e  r e f e r e n c e  t o  Assoc i a t  iQn a& Golden Gbikis  C P n d s n U ~  
_Club, Xnc. L secur i t v  f l u m e n t  Corp,, (Fla .  3d DCA Case No. 
87-539),  pend ing  b u t  n o t  y e t  d e c i d e d ,  i s  somewhat p u z z l i n g .  I t  
i s  n o t  even  a " d e c i s i o n "  which  c o u l d  c o n f l i c t .  I t  c a n n o t  be 
cons idered  on t h e  q u e s t i o n  of c o n f l i c t  j u r i s d i c t i o n .  

5 

BUCHBINDER & ELEGANT 



law t o  v e r y  d i f f e r e n t  f a c t s  which  n a t u r a l l y  p roduced  d i f f e r e n t  

resul ts .  I n  %paora E n t e w i s e s ,  Inc. yr Cole ,  439  So. 2d 832 

( F l a .  1 9 8 3 ) ,  cer t .  - ied 1 0 4  S, C t .  1710 (1984) ,  t h e  d e v e l o p e r  

who executed t h e  d e c l a r a t i o n  of condominium was also t h e  l e s s o r  
a .  who e x e c u t e d  t h e  l e a se  agreement .  Here, d i f f e r e n  t e n t i t i e s  

e x e c u t e d  t h e  l ea se  a n d  t h e  d e c l a r a t i o n  [RA 21. I n  m u o r q ,  t h e  

d e v e l o p e r / l e s s o r  ( t h e  same e n t i t y )  s p e c i f i c a l l y  a g r e e d  t o  

i n c o r p o r a t e  t h e  Condominium A c t , "  a s  it may be amended from t i m e  

t o  t i m e "  i n  t h e  d e c l a r a t i o n  of condominium: 

ANGORA ENTERPRISES,  INC. ... h e r e b y  s t a t e s  and  
d e c l a r e s  t h a t  s a i d  r e a l t y ,  t o g e t h e r  w i t h  
i m p r o v e m e n t s  t h e r e o n ,  i s  s u b m i t t e d  t o  
c o n d o m i n i u m  o w n e r s h i p  p u r s u a n t  t o  t h e  
Condominium A c t  of t h e  S t a t e  of F l o r i d a ,  F.S. 
711, et. seq.  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  t h e  
"Condominium A c t " ) ,  a j& p r o v i s i o n s  a6 s a i d  

inc luded  berein therebG.,. u. a t  834. 

+.fC herebv i n c o r D o r a t e d  &-a 

Here, t h e  l e a se  c o n t a i n e d  v a r i o u s  p r o v i s i o n s  wh ich  n e g a t e d  any 

a g r e e m e n t  t o  i n c o r p o r a t e  t h e  Condominium A c t ,  "as i t  may be 

amended f rom t i m e  t o  t i m e "  [RA 21 . 
T h e  i n s t a n t  case i s  a l s o  i n  ha rmony  w i t h  H&L~SJXJ yz 

Retirensak B u i l d u ~  I:, 507 So. 2d 6 2 2  ( F l a .  4 t h  DCA 1987)  

rev,  d e n i e d ,  No. 70,886 (F la .  Nov. 2 ,  1987) .  There,  t h e  C o u r t  

h e l d  t h a t  s u b s e q u e n t  amendments t o  t h e  Condominium A c t  wh ich  

p r o h i b i t e d  e n f o r c e m e n t  of e s c a l a t i o n  c lauses  i n  management 

c o n t r a c t s  were inco rpo ra t ed  i n t o  t h e  management agreement between 

. t h e  p a r t i e s .  I n  t h a t  case  t h e  p a r t i e s  agsslfigalLy a n d  
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u n e q u i v o c a l l y  p r o v i d e d  i n  p a r a g r a p h  42 of  t h e  m a n a g e m e n t  

a g r e e m e n t  t h a t  t h e  d e c l a r a t i o n ' s  terms were p a r t  of t h e  

agreement : 

T h i s  ins t rument ,  t o u e t h a  with &k D e c l a a t i o n  
af C o n d o Q U n  t o  wh ich  t h i s  a g r e e m e n t  i s  
a t t a c h e d ,  and  t h e  e x h i b i t s  a t t a c h e d  t o  s a i d  
D e c l a r a t i o n  of Condominium, i n c l u d i n g  t h i s  
a g r e e m e n t ,  c o n s t i t u t e  t h e  e n t i r e  a g r e e m e n t  
between the p a r t i e s . .  . a. a t  624. 

The C o u r t  f o u n d  t h a t  i t  was c lea r  t h a t  t h e  d e c l a r a t i o n  

inco rpo ra t ed  f u t u r e  s t a t u t o r y  amendments and t h a t  t h e  management 

c o n t r a c t  by its terms inco rpo ra t ed  t h e  d e c l a r a t i o n .  

Here, t h e  D i s t r i c t  C o u r t  of Appeal ,  T h i r d  D i s t r i c t  f o u n d  

t h a t  " the  r e c r e a t i o n a l  lease, which t h e  parties h e r e i n  d i d  s ign ,  

c o n t a i n s  no l a n g u a g e  i n c o r p o r a t i n g  t h e  Condominium A c t ,  a s  

a m e n d e d "  [ R A  2 1 .  The  C o u r t  r e f u s e d  t o  i m p l y  s u c h  a n  

i n c o r p o r a t i o n  where " t h e  resul t  of such an  i n t e r p r e t a t i o n  i s  t o  

v o i d  s p e c i f i c  r e n t a l  p r o v i s i o n s  i n  t h e  lease"  [RA 31. The 

management agreement i n  H a l p a  s p e c i f i c a l l y  provided t h a t  t h e  

d e c l a a t  icm m3 &.he manaa_ement gqreemen, t c o n s t i t u t e d  t h e  e n t i r e  

agreement of t h e  p a r t i e s .  Here, there was no specific p rov i s ion  

whereby the d e c l a r a t i o n  was inco rpo ra t ed  i n  t h e  lease. I n  f a c t  

there  were p r o v i s i o n s  t o  t h e  c o n t r a r y .  I n  l i g h t  of t h i  s, t h e  

D i s t r i c t  C o u r t  of Appeal's d e c i s i o n  i n  t h e  i n s t a n t  case i s  i n  

harmony w i t h  Hal-. 

T h i s  case i s  f a c t u a l l y  s imi l a r  t o  Cove Club L n v e s t o r s  y~ 

S a n d a w  S o u t h  One, Inc,, 438 So. 2d 354, 355 (F l a .  1983) ,  
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where t h e  Supreme Court stated: 

[Nlowhere does t h e  p e t i t i o n e r  agree t o  be bound 
by t h e  d e c l a r a t i o n  nor by t h e  Condominium A c t .  
There  i s  no way t o  t i e  up t h i s  p e t i t i o n e r  w i t h  
t h e  d e c l a r a t i o n  a n d  t h e  l a n g u a g e  c o n t a i n e d  
t h e r e i n .  

The C o u r t  below m e r e l y  f o l l o w e d  t h e  h o l d i n g  i n  Fleeam yr 

u, 3 4 2  So. 2d 815 (Fla.  1976) ,  wh ich  s t a t e d  t h a t  Sec. 711.231 

F l a ,  S t a t .  (1975)  [now Sec. 718.401(8),  Fla. Stat; .  (1985)  J c o u l d  

n o t  be a p p l i e d  r e t r o a c t i v e l y .  U n l e s s  t h e  p a r t i e s  agreed t o  t h e  

a p p l i c a t i o n  of t h a t  s t a t u t e  i n  t h e  d e c l a r a t i o n  or  t h e  lease, t h e  

s t a t u t e  c o u l d  n o t  be a p p l i e d  r e t r o s p e c t i v e l y .  The  P e t i t i o n e r  

sugges ts  t h a t  t h e  Court  below announced a new ru le  of law, namely 

t h a t  i n  t h e  absence of a " s p e c i f i c "  p rov i s ion  i n  t h e  lease which 

e x p r e s s l y  a d o p t s  t h e  d e c l a r a t i o n  o r  t h e  Condominium A c t  "as  

amended f rom t ime t o  t i m e " ,  t h e  l e s s o r  c o u l d  n o t  have  agreed t o  

be bound by amendments t o  t h e  A c t .  T h i s  r u l e  d o e s  n o t  c o n f l i c t  

w i t h  t h e  above- ment ioned  o p i n i o n s .  I n  &uorq a n d  Hal- t h e  

leases d i d  n o t  con ta in  s p e c i f i c  p r o v i s i o n s  which would have t o  be 

v o i d e d  by i m p l y i n g  t h a t  t h e  l ease  a d o p t e d  t h e  p r o v i s i o n s  of t h e  

d e c l a r a t i o n  of condominium. To t h e  c o n t r a r y  i n  t h i s  case t h e  

lease conta ined  specif ic  p r o v i s i o n s  which would have t o  be vo ided  

i f  t h e  C o u r t  i m p l i e d  t h a t  t h e  p a r t i e s  h a d  i n c o r p o r a t e d  f u t u r e  

s t a t u t o r y  amendments i n  t h e i r  lease.  T h e r e f o r e ,  t h e  C o u r t  

refused t o  i m p l y  s u c h  an  i n t e r p r e t a t i o n  i n  t h e  a b s e n c e  of 

l a n g u a g e  i n c o r p o r a t i n g  t h e  Condominium A c t  because the re  were 
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s p e c i f i c  p r o v i s i o n s  i n  t h e  lease  wh ich  be l i e  a n  i n t e n t  t o  

i n c o r p o r a t e  t h e  e n t i r e  d e c l a r a t i o n .  The r e s u l t s  a r e  d i f f e r e n t  

f rom t h o s e  i n  Anuorq and  J3alDe.u o n l y  because t h e  l a n g u a g e  i n  t h e  

documents  i n  t h e  i n s t a n t  case i s  n o t  t h e  same a s  t h o s e  i n  M_alPern 

a n d  & ~ u o r a .  Under t h e  second  t e s t  f o r  c o n f l i c t  announced i n  

r J i e m  yr C i t y  af S a r a s o t a ,  117  So.2d 7 3 1  (F la .  1960) ,  a r u l e  of 

law m u s t  be a p p l i e d  t o  " s u b s t a n t i a l l y  t h e  same c o n t r o l l i n g  fac ts"  

a n d  p roduce  a d i f f e r e n t  outcome. Here, the re  i s  no c o n f l i c t  

because t h e  cases d i f f e r  i n  t h e i r  c o n t r o l l i n g  facts. 

CONCLUSION 

The d e c i s i o n  s o u g h t  t o  be r e v i e w e d  d o e s  n o t  c o n t a i n  any 

s t a t e m e n t  of law c a p a b l e  of c a u s i n g  c o n f u s i o n  o r  d i sharmony i n  

t h e  law of t h e  State. The Th i rd  Dis t r ic t  Court 's  dec i s ion  i s  no t  

the  kind of d e c i s i o n  which t h e  C o n s t i t u t i o n  contempla tes  as being 

reviewable ,  and thus ,  review should be denied. 

Respec t fu l ly  submit ted,  

CYPEN & CYPEN 
825 Arthur Godfrey Road 
M i a m i  Beach, F l o r i d a  333140 

- and - 
BUCHBINDER & ELEGANT, PA. 
46 SW Firs t  Street,  4 th  Floor 
M i a m i ,  F l o r i d a  33130 

At torneys  f o r  Respondents 
(305) 358-1515 
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