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ARGUMENT 

The Defendant /Appel lant ,  E D D I E  EUGENE ALVIN, submits t h i s  r e p l y  b r i e f  i n  

response t o  t h e  i ssues  r a i s e d  by t h e  Appel lee i n  t h e i r  Answer B r i e f .  

I. A. THE TRIAL  COURT ERRED I N  EXCUSING, AND I N  ALLOWING 
THE STATE TO EXCUSE, EVERY BLACK POTENTIAL JUROR 
SEATED I N  T H I S  ACTION. 

The Defendant i s  a b l ack  male. Four b l acks  were excused as p o t e n t i a l  

j u r o r s  i n  t h i s  ac t i on ,  and no b l acks  were p e r m i t t e d  t o  s i t  on t h e  j u r y  n o t -  

w i t hs tand ing  t h e  Defendant 's  repeated reques t  t o  have a t  l e a s t  one b l ack  seated. 

A b l ack  man was excused f o r  medica l  reasons ( R .  18-19), and t h e  Defendant does 

n o t  o b j e c t  t o  t h a t  ac t i on .  The second j u r o r ,  M r .  G a t i e  i n d i c a t e d  he was p e r -  

s o n a l l y  f a m i l i a r  w i t h  many o f  t h e  wi tnesses,  and t h e  Defendant d i d  n o t  o b j e c t  t o  

h i s  be ing  excused ( R .  568). It i s  t h e  S t a t e ' s  peremptory cha l l enge  t o  t h e  
a 

remain ing two b l ack  j u r o r s ,  Ms. Gray and Ms. Tompkins, t o  which t h e  Defendant 

ob jec ted  a t  t r i a l  and o b j e c t s  t o  here in .  

Ms. Grey was excused by  t h e  S t a t e  a f t e r  she i n d i c a t e d  she had met one 

o f  t h e  wi tnesses approx imate ly  seven o r  e i g h t  years  e a r l i e r  ( R .  2091, and reco -  

gonized her  name f rom t h e  l i s t  o f  p o t e n t i a l  j u r o r s  ( R .  174-175). The S t a t e  

t h e r e a f t e r  excused Ms. Grey p e r e m p t o r i l y  (R .  438-441). The t r i a l  c o u r t  a l l owed 

t h e  cha l lenge ,  s t a t i n g  

THE COURT: Based on t h e  Neal [ s i c ]  d e c i s i o n  I c a n ' t  
say t h a t  t h i s  i s  o b v i o u s l y  r a c i a l l y  mo t i va ted  and t h a t  
t h e  reason g iven  i s  n o t  a s u f f i c i e n t  reason because i t ' s  
c l e a r  i t  doesn ' t  have t o  be a reason t h a t  would o the rw i se  
be j u s t i f i e d  as a cha l l enge  f o r  cause. 

So t h e  Neal [ s i c ]  i n q u i r y ,  I'll r u l e  t h a t  t h e  S t a t e  
can e x e r c i s e  i t s  peremptory on t h a t  and excuse Ms. Gray. 

(R .  441) 
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The o the r  b l ack  p o t e n t i a l  j u r o r  whom t h e  S t a t e  had excused was Ms. 

Tompkins. Both a t  t h e  t r i a l  l e v e l  and on appeal, t h e  S t a t e  argues t h a t  Ms. 

Tompkins was excused because she i n d i c a t e d  she would a u t o m a t i c a l l y  v o t e  a g a i n s t  

t h e  death pena l t y ;  see Answer B r i e f  O f  Appel lee,  p. 5. The grounds a l l eged  by  

t h e  S t a t e  t o  suppor t  excus ing Ms. Tompkins, as r e l i e d  on i n  t h e  t r i a l  c o u r t  and 

as c i t e d  by  t h e  Appe l lee  on p. 5 o f  i t s  b r i e f ,  a re  c i t e d  as o c c u r r i n g  a t  "R. 

590-591'' o f  t h e  t r i a l  t r a n s c r i p t .  The announcement t h a t  t h e  S t a t e  in tended  t o  

excuse t h a t  j u r o r  occur red  a t  "R. 572'' o f  t h e  t r i a l  t r a n s c r i p t .  The f a c i a l l y  

n e u t r a l  grounds t o  suppor t  t h e  S t a t e ' s  a c t i o n s  occurred a f t e r  t h e  S t a t e  

announced i t s  i n t e n t i o n  t o  e x e r c i s e  i t s  peremptory cha l l enge  t o  excuse t h a t  

j u r o r .  The S t a t e  i s  t r y i n g  t o  b o o t s t r a p  i t s e l f  i n t o  a n e u t r a l  reason f o r  

c h a l l e n g i n g  t h a t  j u r o r ,  when none i n  f a c t  e x i s t e d  a t  t h e  t i m e  o f  t h e i r  i n i t i a l  

dec i s i on  t o  exc lude her .  

The t r i a l  c o u r t  e r r e d  i n  de te rmin ing  t h a t  i t  was t h e  Defendant 's  burden 0 
t o  show t h a t  t h e  S t a t e ' s  a c t i o n s  were r a c i a l l y  mot i va ted .  

Subsequent t o  t h e  t r i a l ,  t h i s  Honorable Cour t  dec ided S ta te  v.  Slappy 

522 So.2d 18 (F l a .  1988). I n  Slappy t h i s  Cour t  c l a r i f i e d  t h e  S t a t e ' s  burden of 

p r o o f  t o  suppor t  peremptory cha l l enge  t o  b l acks  once t h e  Defendant has made 

a pr ima f a c i e  showing t h a t  a l i k e l i h o o d  o f  d i s c r i m i n a t i o n  e x i s t s .  Th i s  Cour t  

noted, as f o l l o w s :  

Once a t r i a l  judge i s  s a t i s f i e d  t h a t  t h e  compla in ing 
p a r t y ' s  o b j e c t i o n  was p roper  and n o t  f r i v o l o u s ,  t h e  b u r -  
den o f  p r o o f  s h i f t s .  A t  t h i s  j u n c t u r e ,  N e i l  imposes 
upon t h e  o t h e r  p a r t y  an o b l i g a t i o n  t o  r e b m h e  i n f e r e n c e  
c rea ted  when t h e  defense met i s  i n i t i a l  burden o f  p e r -  
suasion. Th i s  r e b u t t a l  must c o n s i s t  o f  a " c l e a r  and 
reasonably  s p e c i f i c "  r a c i a l l y  n e u t r a l  exp lana t i on  o f  
" l e g i t i m a t e  reasons"  f o r  t h e  s t a t e ' s  use o f  i t s  preemp- 
t o r y  cha l lenges  ... Par t  of t h e  t r i a l  j u d g e ' s  r o l e  i s  t o  
eva lua te  bo th  t h e  c r e d i b i l i t y  o f  t h e  person o f f e r i n g  t h e  
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exp lana t i on  as w e l l  as t h e  c r e d i b i l i t y  o f  t h e  asser ted  
reasons. These must be weighed i n  l i g h t  o f  t h e  c i r -  
cumstances of t h e  case and t h e  t o t a l  course of t h e  v o i r  
d i r e  i n  ques t ion ,  as r e f l e c t e d  i n  t h e  record .  

We agree w i t h  t h e  d i s t r i c t  c o u r t  below t h a t  a judge 
cannot mere ly  accept  t h e  reasons p r o f f e r e d  a t  f a c e  value, 
b u t  must eva lua te  those  reasons as he o r  she would weigh 
any d i spu ted  f a c t .  I n  o rde r  t o  pe rm i t  t h e  quest ioned 
chal lenge,  t h e  t r i a l  judge must conc lude t h a t  t h e  p r o f -  
fered reasons are,  f i r s t ,  n e u t r a l  and reasonable  and, 
second, n o t  a p r e t e x t .  These two requi rements  a re  
necessary t o  demonstrate " c l e a r  and reasonably  s p e c i f i c  . . . l e g i t i m a t e  reasons." Batson a t  98 n20. Moreover, 
they  se rve  t h e  goal  o f  demonst ra t ing a " n e u t r a l  exp lana-  
t i o n  r e l a t e d  t o  t h e  p a r t i c u l a r  case t o  be t r i e d , "  i d .  a t  
98, and t h a t  " t he  quest ioned cha l lenges  were n o t  exer-  
c i s e d  s o l e l y  because o f  t h e  p rospec t i ve  j u r o r s  race."  
N e i l ,  457 So.2d a t  486-87 (Foo tno te  om i t t ed ) .  

These requi rements  l i e  a t  t h e  h e a r t  o f  t h e  nonexc lu-  
s i v e  l i s t  o f  f i v e  f a c t o r s  t h e  Slappy c o u r t  concluded 
would weigh aga ins t  t h e  l e g i t i m a c y  of a r ace- neu t ra l  
exp lana t ion .  503 So.2d a t  355. We agree t h a t  t h e  p r e -  
sence o f  one o r  more o f  these  f a c t o r s  w i l l  t end  t o  show 
t h a t  t h e  s t a t e ' s  reasons a r e  n o t  a c t u a l l y  supported by 
t h e  r e c o r d  o r  a re  an impermiss ib le  p r e t e x t :  (1) a l l eged  
group b i a s  n o t  shown t o  be shared by t h e  j u r o r  i n  
quest ion,  ( 2 )  f a i l u r e  t o  examine t h e  j u r o r  o r  p re func -  
t o r y  examinat ion,  assuming n e i t h e r  t h e  t r i a l  c o u r t  no r  
opposing counsel had quest ioned t h e  j u r o r ,  ( 3 )  s i n g l i n g  
t h e  j u r o r  o u t  f o r  s p e c i a l  ques t i on i ng  designed t o  evoke 
a c e r t a i n  response, ( 4 )  t h e  p r o s e c u t o r ' s  reason i s  unre-  
l a t e d  t o  t h e  f a c t s  o f  t h e  case, and ( 5 )  a cha l lenge  
based on reasons e q u a l l y  a p p l i c a b l e  t o  j u r o r  who were 
n o t  c h a l l  enged. 

* * *  

Thus, where t h e  t o t a l  course o f  ques t i on i ng  o f  a l l  
j u r o r s  shows t h e  presence o f  any o f  t h e  f i v e  f a c t o r s  
l i s t e d  i n  Slappy and t h e  s t a t e  f a i l s  t o  o f f e r  conv inc i ng  
r e b u t t a l ,  then  t h e  s t a t e ' s  exp lana t i on  must be deemed a 
p r e t e x t .  

I n  t h e  p resen t  case t h e  S t a t e  p e r e m p t o r i l y  e l i m i n a t e d  two o the rw i se  

q u a l i f i e d ,  b lack  p o t e n t i a l  j u r o r s .  The t r i a l  c o u r t  f a i l e d  t o  r e q u i r e  t h e  S t a t e  

t o  p resen t  conv inc ing  r e b u t t a l ,  and t o  demonstrate c l e a r  and reasonable  s p e c i f i c  
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l e g i t i m a t e  reasons f o r  those  preemptory cha l lenges.  Th i s  i s  p a r t i c u l a r l y  s i g n i -  

f i c a n t  s i n c e  a t  l e a s t  one o f  t h e  f a c t o r s  t h a t  would weigh aga ins t  t h e  l e g i t i m a c y  

of a r a c e  n e u t r a l  exp lana t i on  were i n  f a c t  p resen t :  When Ms. Tompkins was o r i g i -  

n a l l y  cha l lenged  ( R .  5721, i t  was f o r  t h e  same reasons t h a t  had n o t  e l i c i t e d  a 

cha l l enge  f rom t h e  S t a t e  t o  Ms. Monnen, a w h i t e  j u r o r ;  and t h i s  occur red  a f t e r  

t h e  S t a t e  had a l r eady  excused t h e  o t h e r  b l ack  p o t e n t i a l  j u r o r ,  Ms. Gray, me re l y  

because she had met one o f  t h e  S t a t e ' s  wi tnesses some e i g h t  o r  t e n  years  

e a r l i e r ,  and remembered he r  name. 

S ince a t  l e a s t  one o f  t h e  f i v e  f a c t o r s  l i s t e d  i n  Slappy was p resen t  i n  

t h i s  case, and s i n c e  t h e  S t a t e  f a i l e d  t o  o f f e r  conv inc i ng  r e b u t t a l ,  t h e  S t a t e ' s  

exp lana t i on  h e r e i n  must be deemed t o  be p r e t e x t u a l ;  t h e  t r i a l  c o u r t  e r r e d  i n  n o t  

proceeding f u r t h e r  on t h i s  i ssue ,  and t h e  Defendant i s  t h e r e f o r e  e n t i t l e d  t o  a 

new t r i a l  be fo re  an i m p a r t i a l  and p r o p e r l y  se l ec ted  j u r y .  Th i s  case shou ld  be 

remanded f o r  a new t r i a l .  

11. THE TRIAL COURT ERRED BY ALLOWING THE STATE TO INTRODUCE PRE- 
JUDICIAL EVIDENCE AND TO IMPEACH I T S  OWN WITNESS BY USING A 
PREVIOUSLY RECORDED UNSWORN STATEMENT OF THAT WITNESS, AND BY 
DENYING THE DEFENDANT'S SUBSEQUENT MOTION FOR MISTRIAL.  

A t  t r i a l  and on appeal he re in ,  t h e  Defendant, E D D I E  ALVIN, argued t h a t  

t h e  t r i a l  c o u r t  committed p r e j u d i c i a l  e r r o r  by  a l l o w i n g  t h e  S t a t e  t o  i n t r o d u c e  

t h e  unsworn t ape  recorded s ta tement  a t  t r i a l  o f  t h e  wi tness,  Wesner Remy. 

Remy's s ta tement  was taken a f t e r  he was a r r e s t e d  i n  West Palm Beach a coup le  o f  

days a f t e r  t h e  homic ide was committed i n  Daytona Beach and approx imate ly  twe l ve  

hours a f t e r  he was taken i n t o  custody ( R .  954). I t  was t h e  Defendant 's  p o s i t i o n  
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a t  t r i a l  and on appeal he re  . .  

0 s i s t e n t  w i t h  h i s  t r i a l  t e s t  

n, t h a t  t o  t h e  e x t e n t  Remy's s ta tement  was con- 

mony, i t  was i nadm iss i b l e  as a p r i o r  c o n s i s t e n t  

statement;  t o  t h e  e x t e n t  t h e  s ta tement  was i n c o n s i s t e n t  w i t h  h i s  t r i a l  t e s t i -  

mony, t h a t  s ta tement  was i n a d m i s s i b l e  as e i t h e r  subs tan t i ve  evidence o r  as 

impeachment. 

A t  bo th  t r i a l  and on appeal, t h e  S t a t e  f i r s t  argues t h a t  Remy's s t a t e -  

ment was admiss ib le  as a p r i o r  c o n s i s t e n t  s ta tement  t o  r e b u t  and express o r  

i m p l y  charge aga ins t  h im o f  improper i n f l u e n c e ,  mo t i ve  o r  r ecen t  f a b r i c a t i o n .  

However, as noted i n  Q u i l e s  v. S t a t e  523 So.2d 1261 (F l a .  2d DCA 19881, t h e r e  i s  

an a d d i t i o n a l  element which need be p resen t  b e f o r e  Remy's s ta tement  would be 

adm iss i b l e  as a p r i o r  c o n s i s t e n t  s ta tement  -- t h e  s ta tement  must have been made 

be fo re  t h e  ex i s t ence  o f  a reason t o  f a l s i f y  arose. I n  Q u i l e s ,  

Appe l l an t  argues on appeal t h a t  t h e  t r i a l  c o u r t  com- 
m i t t e d  r e v e r s i b l e  e r r o r  when i t  a l lowed t h e  s t a t e  t o  
i n t r o d u c e  i n t o  evidence t h e  p r i o r  c o n s i s t e n t  s ta tement  of 
t h e  comp la in ing  w i tness ,  Rudy Heim, thus  imp rope r l y  
b o l s t e r i n g  Heim's c r e d i b i l i t y .  

* * *  
Turn ing  t o  a p p e l l a n t ' s  f i r s t  p o i n t  on appeal, we agree 

w i t h  a p p e l l a n t  and h o l d  t h a t  O f f i c e r  Chand le r ' s  i n - c o u r t  
r e c i t a t i o n  o f  Heims' v e r s i o n  o f  t h e  events was inad-  
m i s s i b l e  hearsay and was n o t  admiss ib le  as an excep t ion  
t o  t h e  hearsay r u l e  §§90.801(2)(b), 90.803(1), 90.803(2), 
F l a  .S ta t .  ( 1985 1. 

The s t a t e  r e l i e s  on t h e  p r o p o s i t i o n  t h a t  any ou t -o f -  
c o u r t  s ta tement  o f fered f o r  i t s  t r u t h  i s  n o t  hearsay if 
it  i s  c o n s i s t e n t  w i t h  t h e  d e c l a r a n t ' s  o t h e r  tes t imony  and 
i s  " o f f e r e d  t o  r e b u t  an express o r  i m p l i e d  charge aga ins t  
h im o f  improper in f luence ,  mot ive,  o r  r e c e n t  f a b r i c a t i o n ' '  
§90.801(2)(b).  To be admiss ib le ,  however, t h e  statement 
must have been made be fo re  t h e  ex i s t ence  o f  a reason t o  
f a l s i f y  arose. Preston v. S t a t e  470 So.2d 836, 837, 
(F l a .  2d DCA 1985).  
O f f i c e r  Chandler i n  t h e  course o f  t h e  p o l i c e  i n v e s t i g a -  
t i o n  o f  t h e  i n c i d e n t .  As i n  Lamb v. S t a t e  357 So.2d 437 
(F l a .  2d DCA 1978, t h e  statements were made t o  p o l i c e  
a f t e r  t h e y  a r r i v e d  and i n  response t o  t h e  d e c l a r a n t ' s  
te lephone c a l l .  

Here, Heim made t h e  statements t o  

The events  o f  t h e  c r ime had l o n g  s i n c e  
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occurred and had te rmina ted ,  g i v i n g  Heim t i m e  t o  r e f l e c t .  
I d .  a t  439. Heim's s ta tements  t o  O f f i c e r  Chandler were 
no t  admiss ib le  as nonhearsay. 

The f a c t s  i n  t h e  p resen t  case a r e  i n d i s t i n g u i s h a b l e  f r om  Q u i l e s .  The 

Defendant would a l s o  again  p o i n t  o u t  t h a t  i t  was t h e  S ta te ,  i n  t h e i r  d i r e c t  exa- 

mina t ion ,  t h a t  f i r s t  e l i c i t e d  t h e  t es t imony  f r om M r .  Remy t h a t  he had been 

granted immunity i n  exchange f o r  h i s  t r i a l  tes t imony  h e r e i n  ( R .  890-892). 

To t h e  e x t e n t  t h e  S t a t e  now admits t h a t  Remy's tes t imony  con ta ined  

i n f o rma t i on  i n c o n s i s t e n t  w i t h  h i s  t r i a l  tes t imony,  t h e  S t a t e  argues t h a t  t h e  

a d d i t i o n a l  o r  i n c o n s i s t e n t  t es t imony  would be admiss ib le  because Remy t he reby  

became an "adverse w i t ness t t .  However, t h e r e  a r e  two reasons t h a t  t h e  S t a t e ' s  

a t tempt  t o  j u s t i f y  t h e  use o f  t h i s  unsworn i n c o n s i s t e n t  s ta tement  must f a i l .  

F i r s t ,  t h a t  argument was never presented t o  t h e  t r i a l  c o u r t  f o r  i t s  con- 

s i d e r a t i o n .  

n o t  an adverse w i tness  t o  t h e  S ta te .  The mere f a i l u r e  o f  t h e  S t a t e ' s  w i tness  t o  

t e s t i f y  as he was expected t o  do, w i t h o u t  h i s  g i v i n g  evidence t h a t  i s  a t  a l l  

More i m p o r t a n t l y ,  however, i s  t h e  f a c t  t h a t  Wesner Remy was s i m p l y  

0 

p r e j u d i c i a l  t o  t h e  S ta te ,  i s  n o t  s u f f i c i e n t  grounds t o  d e c l a r e  t h a t  w i tness  

The w i tness  must n o t  o n l y  f a i l  t o  g i v e  t h e  b e n e f i c i a l  evidence 

expected o f  him, b u t  he must become adverse by  g i v i n g  evidence t h a t  i s  p r e j u d i -  

c i a l  t o  t h e  cause o f  t h e  p a r t y  p roduc ing  him. 

461-462 (F l a .  1984). Fu r t he r ,  as no ted  i n  Aus t i n  v. S t a t e  461 So.2d 1380 ( F l a .  

1 s t  DCA 1984): 

Jackson v. S t a t e  451 So.2d 458, 

Under t h e  F l o r i d a  Evidence Code, t h e r e  a r e  l i m i t e d  
c i rcumstances under which a p r i o r  i n c o n s i s t e n t  Statement 
may be adm iss i b l e  as s u b s t a n t i v e  evidence, i.e., f o r  p u r -  
poses o f  e s t a b l i s h i n g  t h e  t r u t h  o f  t h e  con ten t  of such 
p r i o r  s ta tement .  
S t a t u t e s  (1983), a p r i o r  i n c o n s i s t e n t  s ta tement  may be 

Under Sec t i on  90.801(2)9a), F l o r i d a  
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r ece i ved  as s u b s t a t i v e  ev idence i f  t h e  person who gave 
t h e  s ta tement  t e s t i f i e s  and i s  s u b j e c t  t o  c ross-  
examinat ion concern ing t h e  s ta tement  and such s ta tement  
had been g i ven  under oa th  i n  a proceeding i n  which he 
cou ld  be sub jec ted  t o  t h e  p e n a l t y  o f  p e r j u r y .  M incey 's  
p r i o r  s ta tement  does n o t  q u a l i f y  because i t  was n o t  made 
under oath.  

M incey 's  p r i o r  i n c o n s i s t e n t  s ta tement  under Sec t i on  
90.608, F l o r i d a  S ta tu tes ,  which a l l ows  a p a r t y  c a l l i n g  a 
w i tness ,  who proves adverse, t o  i n t r o d u c e  a p r i o r  i ncon-  
s i s t e n t  s ta tement .  O f  course, t h e  purpose f o r  which t h e  
s ta tement  would be e l i c i t e d  would be o n l y  f o r  impeachment 
purposes. But even there ,  t h e  w i tness  must be shown t o  
be adverse. The f a c t  t h a t  a w i tness  may be h o s t i l e  o r  
u n w i l l i n g  does n o t  mean t h a t  he i s  adverse. See 
Ehrhard t ,  F l o r i d a  Evidence 5608.2, p. 299 (2d  Ed.1984). 
I n  o rde r  t o  be regarded as adverse under t h i s  sec t ion ,  
t h e  w i tness  must g i v e  tes t imony  p r e j u d i c i a l  t o  t h e  cause 
o f  t h e  p a r t y  c a l l i n g  him. The f a c t  t h a t  he s imp l y  f a i l s  
t o  g i v e  t h e  t es t imony  expected o f  h im and t h a t  t h e  t e s t i -  
mony was n o t  as b e n e f i c i a l  as a p r i o r  s ta tement  i s  n o t  
s u f f i c i e n t .  I b i d .  M incey ' s  tes t imony  t h a t  he d i d  n o t  
r e c a l l  whether he and t h e  defendant were t oge the r  a t  
J a c k s o n v i l l e  Beach on May 15 c e r t a i n l y  cannot be regarded 
as p r e j u d i c i a l  t o  t h e  s t a t e  under t h e  above w e l l -  
recogonized c r i t e r i a  f o r  adverseness ...( c i t a t i o n s  o m i t t e d )  

I d  1383. 

Nor would t h e  s t a t e  have been j u s t i f i e d  i n  e l i c i t i n g  

- 

I n  sho r t ,  t o  t h e  e x t e n t  t h e  unsworn tape  recorded s ta tement  of Remy was 

c o n s i s t e n t  w i t h  h i s  t r i a l  tes t imony,  t h e  statement was i n a d m i s s i b l e  t o  r e b u t  any 

i n f e r e n c e  o f  improper o r  f a b r i c a t i o n  because i t  was g iven  a f t e r  Remy was i n  

p o l i c e  cus tody  f o r  approx imate ly  t w e l v e  hours, and a l r eady  a suspect i n  t h i s  

homicide. He t h e r e f o r e  had an e x i s t i n g  mo t i ve  t o  f a b r i c a t e  h i s  s ta tement  t o  

excu lpa te  h imse l f ,  and t h e  s ta tement  would t h e r e f o r e  be i n a d m i s s i b l e  t o  enhance 

h i s  c r e d i b i l i t y  a t  t r i a l .  A l t e r n a t i v e l y ,  t o  t h e  e x t e n t  t h e  s ta tement  con ta ined  

i n c o n s i s t e n t  tes t imony,  t h a t  s ta tement  would l i k e w i s e  be i nadm iss i b l e  as here-  

say, and would c o n s t i t u t e  improper impeachment b y  t h e  S t a t e  of i t s  own w i tness .  

S ince Remy's t es t imony  was t h e  o n l y  evidence o f  p remed i t a t i on  t o  suppor t  
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t he  charges here in ,  and s i n c e  Remy was a c r u c i a l  w i tness  as t o  i d e n t i f i c a t i o n ,  

i t  i s  r e s p e c t f u l l y  submi t ted  t h a t  t h e  t r i a l  c o u r t ' s  e r r o r  i n  a d m i t t i n g  t h a t  tape  

recorded s ta tement  was h i g h l y  p r e j u d i c i a l .  Accord ing ly ,  i t  i s  urged t h a t  t h i s  

m a t t e r  be remanded f o r  a new t r i a l .  

V .  THE TRIAL  COURT ERRED I N  DENYING THE DEFENDANT'S MOTION 
TO SUPPRESS EVIDENCE AND ADMITTING ILLEGALLY SE IZED 
EVIDENCE AT TRIAL .  

The v e h i c l e  i n  which Eddie A l v i n  was r i d i n g  as a passenger was stopped 

i n  West Palm Beach because i t  had an improper tag .  

a r r e s t e d  because he was d r i v i n g  w i t h  a suspended l i c e n s e .  

passenger was then a r r e s t e d  f o r  c a r r y i n g  a concealed weapon Eddie A l v i n ,  who 

was a passenger i n  t h e  back seat  o f  t h e  v e h i c l e ,  was then  1 kewise handcuffed, 

and t r a n s p o r t e d  t o  t h e  West Palm Beach P o l i c e  S t a t i o n ,  where he was p laced i n  a 

h o l d i n g  c e l l .  The p o l i c e  t h e r e a f t e r  conducted a search o f  t h e  motor veh i c l e ,  

and l o c a t e d  evidence r e l e v a n t  t o  t h i s  homicide. M r .  A l v i n  was a r res ted ,  pho- 

The d r i v e r ,  Wesner Remy was 

he f r o n t  sea t  

a 
tographed, f i n g e r p r i n t e d ,  and quest ioned by  t h e  Daytona Beach P o l i c e .  

The Defendant ob jec ted  i n  t h e  lower  c o u r t  t h a t  t h e  evidence se ized  from 

him r e s u l t e d  f r om h i s  i l l e g a l  d e t e n t i o n  and a r r e s t ,  and shou ld  be i nadm iss i b l e  

a t  t r i a l .  The t r i a l  c o u r t  r u l e d  i n  i t s  Order t h a t  t h e  ev idence se ized  from t h e  

motor v e h i c l e  would be adm iss i b l e  aga ins t  M r .  A l v i n  because he had no s tand ing  

t o  ob jec t ;  f u r t h e r ,  t h a t  any evidence ob ta ined  f r om M r .  A l v i n  a f t e r  h i s  i n i t i a l  

d e t e n t i o n  and t r a n s p o r t a t i o n  t o  t h e  West Palm Beach P o l i c e  S t a t i o n  would be 

i nadm iss i b l e ,  u n t i l  t h e  p o i n t  and t i m e  when he was r e a r r e s t e d  a t  t h e  p o l i c e  

s t a t i o n ;  bu t  t h a t  t h e  statements,  f i n g e r p r i n t s ,  and photographs taken sub- 
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sequent t o  h i s  r e a r r e s t  were adm iss i b l e  a t  t r i a l .  

On appeal, t h e  S t a t e  aga in  argues t h a t  Edd 

As d i n g  t o  con tes t  t h e  search and s e i z u r e  here in .  

t h e i r  b r i e f  (p .  291, S t a t e  v. Jones 483 So.2d 433 

e A l v i n  d i d  n o t  have s tan -  

t h e  S t a t e  c a n d i d l y  admits i n  

F l a .  19861, stands f o r  t h e  

p r o p o s i t i o n  t h a t  "unquest ionably ,  s topp ing  an automobi le  and d e t a i n i n g  i t s  occu- 

pant  c o n s t i t u t e s  a s e i z u r e  w i t h i n  t h e  meaning o f  t h e  Fou r t h  Amendment t o  t h e  

UNITED STATES CONSTITUTIONt1. And as noted i n  S t a t e  v. Montano So. 2d Y 

13 FLW 1523 ( F l a .  3d. DCA, June 28, 1988) :  

The defendant- appel lee Montano was a passenger i n  a 
ca r  which, t h e  p rosec tu i on  s t i p u l a t e d  below, was 
un law fu l l y ,  p r e t e x t u a l l y  stopped by t h e  p o l i c e  ( c i t a t i o n  
om i t t ed ) .  I n  t h e  ensuing search o f  t h e  v e h i c l e ,  t h e  
p o l i c e  d iscovered  coca ine  which Montano s u c c e s s f u l l y  
moved t o  suppress. The s t a t e  a r m l o w  and r e i t e r a -  
t e s  here  o n l y  t h e  con ten t i on  t h a t ,  a l though  t h e  s t o p  and 
search were bo th  c o n s t i t u t i o n a l l y  u n j u s t i f i e d ,  Montano, 
as a mere passenger, d i d  n o t  have a reasonable  expec- 
t a t i o n  of p r i v a c y  i n  t h e  c a r  which would g i v e  him 
t t s tand ing"  t o  a s s e r t  t h e  c l a im .  

i n t e r e s t  i n  proceeding on h i s  way i n  t h e  v e h i c l e  was 
imp rope r l y  i n t e r f e r e d  w i t h  by  t h e  law less  a c t  o f  s topp ing  
t h e  ca r ,  he has t h e  r e q u i s i t e  i n t e r e s t  t o  a s s e r t  t h e  
i m p r o p r i e t y  b o t h  o f  t h a t  s t o p  and o f  t h e  search which was 

We r e j e c t  t h i s  p o s i t i o n .  
It i s  w e l l - s e t t l e d  t h a t  s i n c e  t h e  passenger 's  l i b e r t y  

based upon i t .  
(2d  ed. 1987). and cases c i t e d  a t  n.200 (IIIf e i t h e r  t h e  

4 W. LaFave, Search and Se izu re  511.13 

s topp ing  o f  t h e  c a r  o r  t h e  passenger 's  removal f r om  i t  
are  unreasonable i n  
t h e  passenger has s tand ing  t o  o b j e c t  t o  those  c o n s t i t u -  
t i o n a l  v i o l a t i o n s  and t o  have suppressed any evidence 
found i n  t h e  c a r  which i s  t h e i r  f r u i t . " )  

Fou r t h  Amendment sense, then  s u r e l y  

Accord, Adam v. S t a t e  523 So.2d 190 (F l a .  1 s t  DCA 1988). C lea r l y ,  t h e  

Defendant, Eddie  A l v i n ,  had s tand ing  t o  o b j e c t  t o  t h e  i l l e g a l l y  se i zed  evidence 

be ing  used aga ins t  h im a t  t r i a l .  

The evidence shou ld  have been suppressed a t  t r i a l  as t h e  r e s u l t  o f  an 
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i l l e g a l  se izu re .  A l v i n ' s  argument h e r e i n  concern 

h i s  un law fu l  de ten t ion ,  un lawfu l  t r a n s p o r t  t o  t h e  
0 ng t h e  r e l a t i o n s h i p  between 

West Palm Beach P o l i c e  

S t a t i o n ,  subsequent a r r e s t ,  and t h e  evidence subsequent ly  ob ta ined  f r om him, and 

admi t ted  a t  t r i a l ,  i t  i s  analogous t o  t h e  s i t u a t i o n  i n  An te l a  v. S t a t e  

So.2d , 12 FLW 2516 ( F l a .  3d DCA 1987). 

Accord ing t o  t h e  P o l i c e  o f f i c e r ' s  t es t imony  a t  t h e  
supress ion hear ing .  
s tand ing  i n  f r o n t  o f  a convenience s t o r e  a t  which severa l  
r obbe r i es  had r e c e n t l y  occurred.  When An te la  n o t i c e d  t h e  
o f f i c e r  i n  a marked p o l i c e  ca r ,  he l e f t  on h i s  b i c y c l e .  
The o f f i c e r  stopped An te l a  approx imate ly  two b l ocks  from 
t h e  s t o r e .  A f t e r  a s c e r t a i n i n g  t h a t  t h e r e  was a war ran t  
f o r  A n t e l a ' s  a r r e s t ,  t h e  p o l i c e  o f f i c e r  a r r e s t e d  him, 
conducted a search, and found cocaine i n  A n t e l a ' s  pocket.  

The descr ibed  c i rcumstances "were c l e a r l y  i n s u f f i c i e n t  
t o  g i v e  r i s e  t o  any th ing  more than  a bare  susp i c i on"  o f  
c r i m i n a l  behav ior .  M u l l i n s  v. S t a t e  366 So.2d 1162, 
1163, ( F l a .  1978);  see Cobb v. S t a t e  12 FLW 2033 ( F l a .  3d 
DCA August 19, 1987); Parker v. S t a t e  363 So.2d 383 ( F l a .  
3d DCA 1978);  Vol lmer v. S t a t e  337 So.2d 1024 (F l a .  2d 
DCA 19761, c e r t  d ismissed, 347 So.2d 432 ( F l a .  1977.) 
Thus, t h e  o f f i c e r  lacked  s u f f i c i e n t  grounds t o  s t o p  
Ante la ,  and t h e  t r i a l  c o u r t  e r r e d  i n  denying t h e  mot ion  
t o  suppress. 

Reversed. 

A n t e l a  and o the rs  were observed 

I n  t h e  p resen t  case and i n  Ante la ,  t h e  p o l i c e  i l l e g a l l y  de ta ined  a c i t i z e n ,  used 

t h a t  i l l e g a l  d e t e n t i o n  t o  p rocure  evidence t o  suppor t  a subsequent a r r e s t  o f  t h e  

suspect f o r  cause, and then se ized  a d d i t i o n a l  evidence f r om t h e  suspect t o  sup- 

p o r t  a d d i t i o n a l  charges. I n  An te l a  t h e  evidence se ized  a f t e r  t h e  i l l e g a l  deten-  

t i o n  was p r o p e r l y  suppressed. It i s  r e s p e c t f u l l y  urged t h a t  t h e  evidence se ized  

i n  t h i s  case be l i k e w i s e  suppressed. 

The S t a t e  a l s o  argues t h a t  t h e  evidence complained o f  h e r e i n  would be 

adm iss i b l e  under t h e  i n e v i t a b l e  d i scove ry  t heo ry .  However, no evidence was p r e -  

sented i n  t h e  lower  c o u r t  t o  suppor t  i n e v i t a b l e  d iscovery ,  t h e  t r i a l  c o u r t  d i d  
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n o t  r u l e  on t h e  s u f f i c i e n c y  t o  suppor t  t h e  i n e v i t a b l e  d i scove ry  o f  t h e  evidence 

complained o f  he re in ,  and t h a t  m a t t e r  i s  t h e r e f o r e  n o t  r i p e  f o r  c o n s i d e r a t i o n  on 

appeal .  

V I .  B. WHETHER THE TRIAL COURT ERRED I N  F A I L I N G  TO 
ADEQUATELY INSTRUCT DEFENDANT'S JURY ON MANSLAUGHTER 
AND JUSTIFIABLE HOMICIDE. 

The Appe l l an t  would n o t e  on t h e  i s s u e  o f  t h e  s u f f i c i e n c y  o f  i n s t r u c t i o n s  

on manslaughter and j u s t i f i a b l e  homicide, t h a t  t h i s  Cour t  r u l e d  c o n t r a r y  t o  

A p p e l l a n t ' s  p o s i t i o n  i n  t h e  r e c e n t  case o f  Banda v. S t a t e  So.2d 9 13 

FLW 451 ( F l a .  J u l y  14, 1988). 

V I I .  A .  THE TRIAL COURT ERRED I N  INSTRUCTING THE JURY ON 
AGGRAVATING CIRCUMSTANCES, AND I N  F INDING 
AGGRAVATING CIRCUMSTANCES SUFFICIENT TO IMPOSE 
THE DEATH PENALTY HEREIN. 

The t r i a l  c o u r t  found two aggrava t ing  c i rcumstances t o  suppor t  t h e  death 

pena t l y :  t h a t  t h e  Defendant knowing ly  c rea ted  a g r e a t  r i s k  o f  death t o  many 

persons; and t h a t  t h e  homic ide was committed w h i l e  t h e  Defendant was engaged i n  

an at tempt  t o  commit t h e  c r ime o f  r obbe ry  and/or t h e  c r ime o f  k idnapping.  

A l though t h e  Defendant argued e x t e n s i v e l y  i n  h i s  i n i t i a l  b r i e f  h e r e i n  t h a t  t h e  

t r i a l  c o u r t  e r r e d  i n  f i n d i n g  t h e  aggrava t ing  f a c t o r  o f  knowing ly  c r e a t i n g  a 

g r e a t  r i s k  o f  death t o  many persons, t h e  S t a t e  i s  i n c o r r e c t  i n  a s s e r t i n g  t h a t  

t h e  Defendant d i d  n o t  o b j e c t  t o  t h e  improper f i n d i n g  t h a t  t h e  death occur red  

w h i l e  he was ingaged i n  an a t tempt  t o  commit t h e  c r ime o f  r obbe ry  and/or k i d -  

napping. I n  f a c t ,  s e c t i o n  I V  of t h e  i n i t i a l  b r i e f  argued t h a t  t h e  Defendant was 
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w r o n g f u l l y  conv i c t ed  of robbery .  Obv ious ly ,  r e v e r s a l  o f  t h e  robbery  c o n v i c t i o n  

would n e c e s s a r i l y  a f f e c t  t h e  f i n d i n g  o f  r obbe ry  as an aggrava t ing  c i rcumstance, 

w i t h o u t  t h e  n e c e s s i t y  of t h e  Defendant r e p e a t i n g  h i s  argument i n  t h i s  s e c t i o n  of 

h i s  b r i e f .  

e 

A d d i t i o n a l l y ,  a l though  t h e  t r i a l  c o u r t  found t h a t  i n  a d d i t i o n  t o  W i l l i e  

Grimes and W i l l i e  Powel l ,  t h e r e  were two women proven t o  be i n  t h e  immediate 

area a t  t h e  t i m e  o f  t h e  shoo t i ng  (R .  2152), i t  i s  r e s p e c t f u l l y  submi t ted  t h a t  

t h e r e  i s  no evidence o f  a second women i n  t h e  v i c i n i t y  a t  t h e  t i m e  o f  t h e  

shoot ing.  Nor has t h e  S t a t e  c i t e d  t o  any such evidence i n  t h e  r eco rd .  Fu r t he r ,  

t h e  ba lance o f  t h e  ev idence t o  suppor t  t h i s  

specu la t i on .  

The S t a t e  has r a i s e d  an i n t e r e s t  PO 

aggrava t ing  c i rcumstance i s  mere 

n t  concern ing ev idence o f  m i t i g a t  ng 

f a c t o r s  f o r  sentenc ing.  The S t a t e  i s  i n c o r r e c t  i n  i t s  a s s e r t i o n  (p.  391, t h a t  

no m i t i g a t i n g  c i rcumstances were found by  t h e  Cour t .  

evidence a t  t h e  p e n a l t y  phase. The Defendant presented s u b s t a n t i a l  t es t imony  

about h i s  f a m i l y  background and personal  h i s t o r y .  M r .  A l v i n ' s  g i r l f r i e n d ,  

Carol  Bess, t e s t i f i e d  t h a t  he was a f r i e n d l y ,  l o v i n g  person, never a t r o u b l e -  

maker ( R .  1929). 

A l v i n ' s  ch i l dhood  and church a c t i v i t i e s ,  and t h a t  he was e a s i l y  l e d  b y  o the rs  

( R .  1930-1935). Johnnie Mae A l v i n  t e s t i f e d  t h a t  she was M r .  A l v i n ' s  adop t i ve  

mother,  t h a t  he was a devoted son, and had been work ing and suppo r t i ng  h i s  

c h i l d r e n  p r i o r  t o  h i s  a r r e s t  h e r e i n  ( R .  1943-1946). These f a c t o r s  a re  a l l  r e l e -  

van t  i n  m i t i g a t i o n ,  see, Brown v. S t a t e  So. 2d , 13 FLW 313 ( F l a .  May 

12, 1988); McCampbell v. S t a t e  421 So.2d 1072 (F l a .  1982).  A d d i t i o n a l l y ,  co-  

defendant W i l l i e  Simmons was subsequent ly  t r i e d ,  conv i c t ed  of f i r s t  degree 

The S t a t e  presented no 0 

Oscar Jones, t h e  De fendan t ' s  counsin,  t e s t i f i e d  as t o  M r .  
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@ murder and o t h e r  l e s s e r  cr imes, and sentenced t o  l i f e  imprisonment. 

t h a t  bo th  of M r .  A l v i n ' s  co-defendants were sentenced t o  l i f e  imprisonment 

The f a c t  

c o n s t i t u t e s  an a d d i t i o n a l  m i t i g a t i n g  f a c t o r .  McCampbell v .  S t a t e  421 So.2d 1072 

( F l a .  19821, supra. 

The t r i a l  c o u r t  f i r s t  r u l e d  i n  i t s  w r i t t e n  Order t h a t  " the  m i t i g a t i n g  

c i rcumstance argued by  t h e  Defendant, E D D I E  EUGENE ALVIN ,  r ega rd i ng  any o t h e r  

aspect of t h e  Defendant 's cha rac te r  o r  record ,  and any o t h e r  c i rcumstances o f  

t h e  offense, does n o t  outweigh t h e  aggrava t ing  c i rcumstances l i s t e d  above 

which t h i s  Cour t  has found t o  e x i s t  beyond a reasonable  doubt" ;  and then  p ro-  

ceeded t o  n o t e  t h a t  " i n  conc lus ion  t h i s  Cour t  f i n d s  t h e r e  a r e  two aggrava t ing  

c i rcumstances as l i s t e d  above which have been proven above and t o  t h e  exc l u-  

s i o n  o f  a reasonable  doubt and t h e r e  a r e  no m i t i g a t i n g  c i rcumstances."  (R. 

2153). 

a The t r i a l  c o u r t ' s  F i n d i n g  O f  Fac t  i s  t h e r e f o r e  c o n t r a d i c t o r y .  The 

t r i a l  c o u r t  cou ld  have found t h a t  t h e  aggrava t ing  c i rcumstances outweighed t h e  

m i t i g a t i n g  c i rcumstances; o r  i t  may have imp rope r l y  concluded t h a t  t h e  above 

f a c t o r s  d i d  n o t  c o n s t i t u t e  v a l i d  m i t i g a t o r y  c i rcumstances, and thereby  f a i l e d  

t o  p r o p e r l y  cons ider  them. However, t h i s  i s  a ma t t e r  t h a t  can be c l ea red  up 

upon remand. 

V I I .  C. THE TRIAL  COURT ERRED I N  INSTRUCTING THE JURY AT THE 
PENALTY PHASE THAT I T S  DECISION MUST BE BY VOTE OF A 
MAJORITY OF THE JURY. 

A t  t h e  conc lus i on  o f  t h e  t r i a l ,  t h e  j u r y  recommended, by a seven t o  

f i v e  vote ,  t h a t  t h e  Defendant be sentenced t o  death.  The Defendant argued 

h e r e i n  t h a t  he was p r e j u d i c e d  by t h e  t r i a l  c o u r t  i n s t r u c t i n g  t h e  j u r y  t h a t  i t  a 



should  make i t s  p e n a l t y  recommendation by  m a j o r i t y  vo te  o f  t h e  j u r o r s .  I n  i t s  

response, t h e  S t a t e  argued t h a t  t h e  Defendant was n o t  p r e j u d i c e d  by t h e  t r i a l  

c o u r t ' s  i n s t r u c t i o n s .  

a 

On o r  about August 17, 1988, t h e  Defendant f i l e d  i n  t h i s  Court ,  an 

A f f i d a v i t  O f  Dan ie l  J.  Schafer,  Esqui re ,  i n d i c a t i n g  ac tua l  p r e j u d i c e  t o  t h e  

Defendant f r om  t h e  t r i a l  c o u r t ' s  i n s t r u c t i o n s  he re i n .  

na tu re  and f i n a l i t y  o f  t h e  death pena l t y ,  i t  i s  r e s p e c t f u l l y  urged t h a t  t h e  

A f f i d a v i t  O f  Danie l  J .  Schafer,  Esqui re ,  be considered, and t h i s  cause 

t h e r e a f t e r  remanded t o  t h e  t r i a l  c o u r t  f o r  hear ings  t o  determine whether t h e  

Defendant s u f f e r e d  ac tua l  p r e j u d i c e  f r om  t h e  t r i a l  c o u r t ' s  j u r y  i n s t r u c t i o n s ;  

and f o r  t h e  a p p r o p r i a t e  proceedings t h e r e a f t e r .  

I n  l i g h t  of t h e  unique 
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CONCLUSION 

For  t h e  reasons s e t  f o r t h  i n  t h e  i n i t i a l  B r i e f  O f  A p p e l l a n t ,  and f o r  t h e  

reasons argued h e r e i n ,  i t  i s  aga in  r e s p e c t f u l l y  urged t h a t  t h i s  m a t t e r  be 

remanded f o r  a new t r i a l ;  a l t e r n a t i v e l y ,  t h a t  i t  be remanded f o r  t h e  i m p o s i t i o n  

o f  a sentence o f  l i f e  impr isonment w i t h o u t  t h e  p o s s i b i l i t y  o f  p a r o l e  f o r  t w e n t y  

f i v e  years ,  o r  f o r  a new sen tenc ing  hear ing .  
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