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PREFACE 

For purposes of t h e  Br ie f ,  t he  following abbrevia t ions  s h a l l  

apply: 

1. S u s a n  A n n  K r o p f f ,  t h e  P l a i n t i f f  i n  t h e  l o w e r  

proceeding, s h a l l  be r e fe r red  t o  a s  " P e t i t i o n e r . "  

2. The S t a t e  of F lo r ida ,  Department of Highway Safe ty  and 

Motor Vehicles,  Division of Highway P a t r o l ,  the  Defendant i n  the  

lower proceeding s h a l l  be r e fe r red  t o  a s  "Respondent." 



STATEMENT OF THE CASE AND OF THE FACTS 

The Respondent  a c c e p t s  t h e  P e t i t i o n e r ' s  Statement  o f  t h e  

Case and F a c t s .  



SUMMARY OF ARGUMENT 

ISSUE I 

WHETHER THE PETITIONER'S CAUSE OF ACTION AGAINST THE 
RESPONDENT ACCRUED AFTER THE EFFECTIVE DATE OF THE 1 9 8 1  
AMENDMENT TO SECTION 768.28,  FLORIDA STATUTES, W H I C H  
RAISED THE MONETARY CAP AGAINST STATE AGENCIES TO 

ARGUMENT 

The 1 9 8 1  amendment t o  S e c t i o n  768.28,  F l o r i d a  S t a t u t e s  which 

r a i s e d  t h e  mone t a ry  c a p  a p p l i c a b l e  t o  s t a t e  a g e n c i e s  f rom $50,000 

t o  $ 1 0 0 , 0 0 0  a p p l i e s  t o  " c a u s e s  o f  a c t i o n  w h i c h  a c c r u e  a f t e r  

O c t o b e r  1981 ."  The P e t i t i o n e r ' s  c l a im a g a i n s t  t h e  R e s p o n d e n t  

a r i s e s  f rom a n  i n j u r y  which  s h e  r e c e i v e d  on  December 29,  1979.  

The q u e s t i o n  on  t h i s  a p p e a l  is  when d i d  h e r  c a u s e  o f  a c t i o n  

a c c r u e  u n d e r  S e c t i o n  768.28,  commonly r e f e r r e d  t o  as  t h e  w a i v e r  a of  s o v e r e i g n  immunity  s t a t u t e ?  A c c o r d i n g  t o  t h i s  C o u r t ' s  r e c e n t  

d e c i s i o n  i n  Depa r tmen t  o f  T r a n s p o r t a t i o n  v .  S o l d o v e r e ,  519 So .  2d 

616 ( F l a .  1 9 8 8 ) ,  a  p e r s o n ' s  c a u s e  o f  a c t i o n  f o r  t h e  n e g l i g e n c e  o f  

a n o t h e r  a c c r u e s  o n  t h e  d a t e  o f  t h e  p e r s o n ' s  i n j u r y .  To q u o t e  

S o l d o v e r e :  " T h i s  r u l e  a p p l i e s  whe the r  t h e  a c t i o n  is a g a i n s t  a 

p r i v a t e  p a r t y  or t h e  s ta te . ' '  519 So .2d  a t  617.  S i g n i f i c a n t l y ,  

t h i s  C o u r t  r e l i e d  upon e s t a b l i s h e d  case l a w  i n  F l o r i d a  t o  r e a c h  

i ts d e c i s i o n  i n  S o l d o v e r e .  

I n  v i e w  o f  S o l d o v e r e .  t h e  P e t i t i o n e r ' s  c a u s e  o f  a c t i o n  

a c c r u e d  o n  D e c e m b e r  2 9 ,  1 9 7 9 ,  t h e  d a t e  o f  h e r  i n j u r y .  

A c c o r d i n g l y ,  t h e  P e t i t i o n e r ' s  c a u s e  o f  a c t i o n  a c c r u e d  b e f o r e  t h e  

e f f e c t i v e  d a t e  p r o v i s i o n s  of  t h e  a f o r e m e n t i o n e d  amendment t o  



S e c t i o n  7 6 8 . 2 8 .  A s  s u c h ,  t h e  P e t i t i o n e r  is o n l y  e n t i t l e d  t o  a  

judgment a g a i n s t  R e s p o n d e n t  i n  a n  a m o u n t  o f  $ 5 0 , 0 0 0 ,  t h e  

monetary  c a p  w h i c h  was i n  e f f e c t  on t h e  d a t e  t h e  P e t i t i o n e r ' s  

c a u s e  o f  a c t i o n  accrued.  



ARGUMENT 

ISSUE I 

WHETHER THE PETITIONER'S CAUSE OF ACTION AGAINST THE 
RESPONDENT ACCRUED AFTER THE EFFECTIVE DATE OF THE 1 9 8 1  
AMENDMENT TO SECTION 768.28,  FLORIDA STATUTES, W H I C H  
RAISED THE MONETARY CAP AGAINST STATE AGENCIES TO 
$100 ,000 .  

T h e  1 9 8 1  amendmen t  t o  S e c t i o n  7 6 8 . 2 8 ,  F l o r i d a  S t a t u t e s ,  

which  r a i s e d  t h e  m o n e t a r y  c a p  a p p l i c a b l e  t o  s t a t e  a g e n c i e s  f rom 

$ 5 0 , 0 0 0  t o  $100 ,000 ,  a p p l i e s  t o  " c a u s e s  o f  a c t i o n  which a c c r u e  

on  o r  a f t e r  O c t o b e r  1, 1981 . "  The gravamen o f  t h e  P e t i t i o n e r ' s  

a p p e a l  i s  t h a t  a " c a u s e  o f  a c t i o n "  d o e s  n o t  " a c c r u e "  a g a i n s t  a 

s t a t e  a g e n c y  unde r  t h e  e f f e c t i v e  d a t e  p r o v i s i o n s  o f  t h e  1 9 8 1  

amendment t o  S e c t i o n  768 .28 ,  F l o r i d a  S t a t u t e s ,  u n t i l  a P l a i n t i f f  

( a g g r i e v e d  by  t h e  s t a t e )  p r e s e n t s  h i s  c l a im  i n  w r i t i n g  a s  

r e q u i r e d  by S u b s e c t i o n  7 6 8 . 2 8 ( 6 )  a n d  t h e  claim is d i s p o s e d  o f  a s  

f u r t h e r  se t  f o r t h  i n  t h a t  s u b s e c t i 0 n . l  The P e t i t i o n e r  ' s  a r g u m e n t  

h a s  no  f o u n d a t i o n  i n  t h e  F l o r i d a  s t a t u t e s .  A c c o r d i n g  t o  t h i s  

C o u r t ' s  r e c e n t  d e c i s i o n  i n  D e D a r t m e n t  o f  T r a n S D O r t a t i o n  v .  

S o l d o v e r e ,  519 So .2d  616  ( F l a .  1 9 8 8 ) :  

" N o t h i n g  i n  S u b s e c t i o n  7 6 8 . 2 8  ( 6 )  s u g g e s t s  t h a t  t h e  
c a u s e  o f  a c t i o n  a c c r u e s  o n l y  a f t e r  t h e  n o t i c e  o f  claim 
is f i l e d  a n d  is  t h e n  d e n i e d  by t h e  a p p r o p r i a t e  agency . "  
519 So.2d a t  617.  

S u b s e c t i o n  7 6 8 . 2 8 ( 6 )  p r o v i d e s :  "An a c t i o n  s h a l l  n o t  b e  
i n s t i t u t e d  on  a claim a g a i n s t  t h e  S t a t e  o r  o n e  o f  i t s  a g e n c i e s  o r  
s u b d i v i s i o n s  u n l e s s  t h e  c l a i m a n t  p r e s e n t s  t h e  claim i n  w r i t i n g  . . . w i t h i n  t h r e e  y e a r s  a f t e r  t h e  claim a c c r u e s  and  t h e  D e p a r t m e n t  
o f  I n s u r a n c e  o r  t h e  a p p r o p r i a t e  a g e n c y  d e n i e s  t h e  c l a im i n  
w r i t i n g . "  



S i m i l a r l y ,  t h e  P e t i t i o n e r ' s  a rgumen t  h a s  no  f o u n d a t i o n  i n  

t h e  c a s e  l a w  o f  F l o r i d a .  A g a i n ,  a c c o r d i n g  t o  t h i s  C o u r t ' s  

d e c i s i o n  i n  S o l d o v e r e ,  s u p r a ,  c o m p l i a n c e  w i t h  S u b s e c t i o n  

7 6 8 . 2 8 ( 6 ) ,  F l o r i d a  S t a t u t e s :  

" i s  m e r e l y  a  p r o c e d u r a l  r e q u i r e m e n t  a n d  d o e s  n o t  
a b r o g a t e  t h e  g e n e r a l  r u l e  t h a t  a  c a u s e  o f  a c t i o n  
a c c r u e s  w h e n  t h e  i n j u r y  o c c u r s  a n d  t h e  damage  i s  
s u s t a i n e d . "  519 So.2d a t  617. 

A l t h o u g h  s t a t e d  d i f f e r e n t l y ,  t h e  i s s u e  i n  t h i s  c a s e  i s  

i d e n t i c a l  t o  t h e  i s s u e  a d d r e s s e d  i n  ~ o l d o v e r e . ~  L i k e w i s e ,  a s  t h e  

P e t i t i o n e r  c a n d i d l y  a v e r s ,  t h e  f a c t s  i n  t h e  i n s t a n t  case  a re  

i n d i s t i n g u i s h a b l e  f r o m  t h e  f a c t s  o f  S ~ l d o v e r e . ~  T h u s ,  t h i s  

C o u r t ' s  d e c i s i o n  i n  S o l d o v e r e  i s  c o n t r o l l i n g  c a s e  l a w  f o r  

p u r p o s e s  o f  t h i s  a p p e a l .  

A s  h e l d  by t h i s  C o u r t  i n  S o l d o v e r e ,  " a  c a u s e  o f  a c t i o n  f o r  

t h e  n e g l i g e n c e  o f  a n o t h e r  a c c r u e s  a t  t h e  time t h e  i n j u r y  i s  

f i r s t  i n f l i c t e d "  - whe the r  t h e  a c t i o n  is a g a i n s t  a  p r i v a t e  p a r t y  

o r  t h e  s t a t e .  I n  r e a c h i n g  t h i s  d e c i s i o n ,  t h e  C o u r t  q u a s h e d  t h e  

F o u r t h  D i s t r i c t ' s  o p i n i o n  r e n d e r e d  i n  t h e  same c a s e  - Depar tmen t  

of  T r a n s p o r t a t i o n  v .  S o l d o v e r e ,  500 So .2d  568 ( F l a .  4 t h  DCA 1 9 8 6 )  

( S o l d o v e r e  11); a n d  f u r t h e r  d i s a p p r o v e d  o f  t h e  F i r s t  D i s t r i c t ' s  

I n  S o l d o v e r e ,  t h i s  C o u r t  was c o n c e r n e d  w i t h  d e t e r m i n i n g  
"when a  c a u s e  o f  a c t i o n  a c c r u e s  [ u n d e r  S u b s e c t i o n  7 6 8 . 2 8 ( 6 ) ,  
F l o r i d a  S t a t u t e s  19811 i f  a  n o t i c e  o f  claim f o r  a  t o r t  a g a i n s t  
t h e  a p p r o p r i a t e  S t a t e  a g e n c y  mus t  b e  f i l e d  b e f o r e  s u i t  c a n  be 
b r o u g h t . "  519 So.2d a t  616.  

T h a t  i s  t o  s a y ,  t h e  i n j u r y  t o  t h e  c l a i m a n t  i n  S o l d o v e r e  
o c c u r r e d  p r i o r  t o  t h e  e f f e c t i v e  d a t e  o f  t h e  a f  o r e m e n t i o n e d  
amendment t o  S e c t i o n  768.28.  However, S o l d o v e r e  d i d  n o t  f i l e  h e r  
n o t i c e  o f  claim w i t h  t h e  Depa r tmen t  of  T r a n s p o r t a t i o n  u n t i l  a f t e r  
t h e  e f f e c t i v e  d a t e  o f  t h e  amendment t o  S e c t i o n  768.28.  



d e c i s i o n  i n  Depar tment  o f  T r a n s p o r t a t i o n  v. S o l d o v e r e ,  452 So.2d 

11 ( F l a .  1s t  DCA 1 9 8 4 )  ( S o l d o v e r e  I )  t o  t h e  e x t e n t  t h a t  

S o l d o v e r e  I c o n f l i c t e d  w i t h  i t s  d e ~ i s i o n . ~  Both  S o l d o v e r e  I and  

S o l d o v e r e  I1 a r e  p r o g e n y  o f  t h e  F i r s t  D i s t r i c t ' s  d e c i s i o n  i n  

K e i t h  v .  D y k e s ,  430 S o . 2 d  5 0 2  ( F l a .  1st DCA 1 9 8 3 ) .  I n  what  

a m o u n t s  t o  a  m a j o r  d e p a r t u r e  f r o m  e s t a b l i s h e d  c a s e  l a w  i n  

F l o r i d a ,  K e i t h  h e l d  t h a t  t h e  c l a i m a n t ' s  c a u s e  of  a c t i o n  a g a i n s t  

t h e  F l o r i d a  D i v i s i o n  o f  D r i v e r s  L i c e n s e s  d i d  n o t  a c c r u e  u n t i l  t h e  

c l a i m a n t  had  been  n o t i f i e d  by t h e  Depa r tmen t  of  I n s u r a n c e  t h a t  

h i s  c l a i m  had  been  d e n i e d .  The C o u r t  ba sed  t h i s  c o n c l u s i o n  upon 

i t s  f i n d i n g  t h a t  c o m p l i a n c e  w i t h  S u b s e c t i o n  7 6 8 . 2 8 ( 6 )  i s  a  

c o n d i t i o n  p r e c e d e n t  t o  m a i n t a i n i n g  a  s u i t  a g a i n s t  t h e  s t a t e .  

C l e a r l y ,  t h e  d e c i s i o n  i n  K e i t h  i s  a b e r r a t i o n a l .  Cf S e a b o a r d  A i r  

• L i n e  R.  R.  Co. v .  F o r d ,  92 So.2d 1 6 0  ( F l a .  1 9 5 6 ) ,  r e l i e d  upon by 

t h i s  C o u r t  i n  s o l d o v e r e .  

I n  t h e  l o w e r  p r o c e e d i n g ,  t h e  T h i r d  D i s t r i c t  h e l d  t h a t  t h e  

P e t i t i o n e r  ' s c a u s e  o f  a c t i o n  a g a i n s t  t h e  R e s p o n d e n t  a c c r u e d  a t  

t h e  time of  h e r  i n j u r y  r a t h e r  t h a n  a f t e r  h e r  c l a i m  had been  f i l e d  

w i t h  t h e  R e s p o n d e n t  a n d  d e n i e d .  S t a t e ,  Depar tment  o f  Highway 

S a f e t y  & Motor  V e h i c l e s  v. K r o p f f ,  514 So.2d 404 ( F l a .  3d DCA 

I n  S o l d o v e r e  11, t h e  F o u r t h  D i s t r i c t  a f  f  i rmed S o l d o v e r e  I 
i n  r e l i a n c e  upon t h e  law o f  t h e  c a s e  d o c t r i n e .  

A s  t h i s  C o u r t  s t a t e d  i n  S e a b o a r d :  

" G e n e r a l l y  i n  a c t i o n s  f o r  p e r s o n a l  i n j u r i e s  r e s u l t i n g  
f r o m  t h e  w r o n g f u l  a c t  o r  n e g l i g e n c e  o f  a n o t h e r ,  t h e  
c a u s e  o f  a c t i o n  a c c r u e s  and  t h e  s t a t u t e  b e g i n s  t o  r u n  
f rom t h e  time when t h e  i n j u r y  was f i r s t  i n f l i c t e d  a n d  
n o t  f rom t h e  t i m e  when t h e  f u l l  e x t e n t  o f  t h e  damages 
s u s t a i n e d  h a s  been  a s c e r t a i n e d . "  92 So.2d a t  964. 



1 9 8 7 ) .  T h u s ,  t h e  T h i r d  D i s t r i c t ' s  o p i n i o n  was r e n d e r e d  i n  

a d i r e c t  c o n f l i c t  w i t h  t h e  F i r s t  D i s t r i c t ' s  o p i n i o n  i n  K e i t h  a n d  

S o l d o v e r e  I. The Supreme C o u r t  r e c o g n i z e d  t h i s  c o n f l i c t  among 

t h e  d i s t r i c t s  i n  S o l d o v e r e  a n d  r e s o l v e d  it i n  f a v o r  of  Kropf f  

( t h e r e b y  q u a s h i n g  S o l d o v e r e  I and  d i s a p p r o v i n g  of S o l d o v e r e  I1 ) . 
T h a t  i s ,  t h i s  C o u r t ,  i n  S o l d o v e r e ,  a g r e e d  w i t h  Kropf f  a n d  h e l d  

t h a t ,  s i n c e  S o l d o v e r e  was i n j u r e d  i n  A u g u s t  o f  1 9 8 1 ,  t h e  

Depa r tmen t  o f  T r a n s p o r t a t i o n  was o n l y  l i a b l e  f o r  $50,000.00.  P u t  

a n o t h e r  way,  S o l d o v e r e ' s  c a u s e  o f  a c t i o n  a c c r u e d  b e f o r e  t h e  

e f f e c t i v e  d a t e  ( O c t o b e r  1 9 8 1 )  of  t h e  amendment t o  S e c t i o n  768.28 

which r a i s e d  t h e  s t a t u t o r y  c a p  f o r  damage  c la ims a g a i n s t  t h e  

s t a t e  t o  $100,000.  

T h i s  C o u r t  r e n d e r e d  i t s  e m i n e n t l y  c o r r e c t  d e c i s i o n  i n  

a S o l d o v e r e  i n  r e l i a n c e  upon  i ts  e a r l i e r  d e c i s i o n  i n  S t a t e  Farm 

Mutual  Automobi le  I n s u r a n c e  Company v .  K i l b r e a t h ,  419 So.2d 632 

( F l a .  1 9 8 2 ) .  I n  t h a t  case, K i l b r e a t h  b r o u g h t  a n  a c t i o n  a g a i n s t  

h i s  a u t o m o b i l e  i n s u r a n c e  company a f t e r  t h e  a p p l i c a b l e  s t a t u t e  o f  

l i m i t a t i o n s  had  r u n .  Howeve r ,  a s  r e q u i r e d  b y  h i s  p o l i c y ,  

K i l b r e a t h  had f i l e d  a  r e q u e s t  f o r  a r b i t r a t i o n  w i t h  t h e  company 

some t i m e  p r i o r  t o  t h e  e x p i r a t i o n  o f  t h e  l i m i t a t i o n s  p e r i o d .  

T h u s ,  K i l b r e a t h  a r g u e d  t h a t  h i s  r e q u e s t  f o r  a r b i t r a t i o n  was a  

c o n d i t i o n  p r e c e d e n t  t o  t h e  a c t i o n  on h i s  p o l i c y  a n d  t h a t  h i s  

claim d i d  n o t  a c c r u e  u n t i l  a f t e r  c o m p l i a n c e  w i t h  t h e  c o n d i t i o n .  

T h i s  C o u r t  d i d  n o t  f i n d  K i l b r e a t h ' s  f a n t a s t i c  a rgument  



c o n v i n c i n g .  Accord ing  t o  t h i s  C o u r t ,  K i l b r e a t h ' s  c l a i m  a r o s e  a t  

t h e  time of h i s  a c c i d e n t  " s i n c e  t h e  r i g h t  o f  a c t i o n  s t e m [ m e d ]  

f r o m  t h e  P l a i n t i f f  ' s  r i g h t  o f  a c t i o n  a g a i n s t  t h e  t o r t f e a s o r . "  

419 So.2d a t  633. 

S i g n i f i c a n t l y ,  t h i s  C o u r t  i n  S o l d o v e r e  found  no merit t o  t h e  

c l a i m a n t ' s  a r g u m e n t  t h a t  h e r  c a s e  w a s  d i s t i n g u i s h e d  f r o m  

K i l b r e a t h  on t h e  b a s i s  t h a t  it i n v o l v e d  a  s t a t u t o r i l y  mandated 

a c c r u a l  d a t e  a s  o p p o s e d  t o  a n  a c c r u a l  d a t e  d e t e r m i n e d  b y  

c o n t r a c t .  Such a n  a rgumen t ,  a c c o r d i n g  t o  S o l d o v e r e ,  " a p p e a r s  t o  

beg t h e  q u e s t i o n  whe the r  t h e  p r o c e d u r a l  r e q u i r e m e n t  a f f e c t s  t h e  

a c c r u a l  d a t e  o f  t h e  a c t i o n . "  519 So.2d a t  617. I n  t h e  i n s t a n t  

c a s e ,  t h e  P e t i t i o n e r  a r g u e s  t h a t  t h i s  C o u r t  e r r e d  i n  r e l y i n g  upon 

K i l b r e a t h  t o  quash  S o l d o v e r e  11. She a r g u e s  t h a t  S o l d o v e r e  is  

d i s t i n g u i s h e d  f r o m  K i l b r e a t h  b e c a u s e  K i l b r e a t h  i n v o l v e d  

c o n s i d e r a t i o n s  n o t  a p p l i c a b l e  t o  S o l d o v e r e .  ( S e e  P e t i t i o n e r ' s  

B r i e f  p a g e s  1 3  and  1 4 . )  The P e t i t i o n e r ' s  a r g u m e n t  f a i l s  t h e  

c r e d i b i l i t y  t e s t  b e c a u s e  S o l d o v e r e  a n d  K i l b r e a t h  a d d r e s s e d  

p r e c i s e l y  t h e  same i s s u e ,  i . e . ,  when d o e s  a  c a u s e  o f  a c t i o n  f o r  

n e g l i g e n c e  a c c r u e  a g a i n s t  a  D e f e n d a n t  ( w h e t h e r  p u b l i c  o r  

p r i v a t e ) ?  Because  t h e  two c a s e s  i n v o l v e d  p r e c i s e l y  t h e  same 

i s s u e ,  S o l d o v e r e  c o r r e c t l y  r e l i e d  upon K i l b r e a t h  a s  a u t h o r i t y  f o r  

i ts  f i n d i n g  t h a t  a  c a u s e  of  a c t i o n  f o r  t h e  n e g l i g e n c e  o f  a  s t a t e  

agency  a c c r u e s  a t  t h e  t i m e  t h e  i n j u r y  i s  f i r s t  i n f l i c t e d .  Accord 

A l l s t a t e  I n s u r a n c e  Company v.  M e t r o p o l i t a n  Dade County,  436 So.2d 

976 ( F l a .  3d DCA 1 9 8 3 ) ,  r e l i e d  upon by t h e  T h i r d  D i s t r i c t  i n  t h e  

lower  p r o c e e d i n g .  



I n  h e r  B r i e f  t o  t h i s  C o u r t ,  t h e  P e t i t i o n e r  r e l i e s  upon a  

v i r t u a l  montage of c o u r t  d e c i s i o n s  which s h e  c l a i m s  i n d i c t s  t h e  

r a t i o n a l e  of  S o l d o v e r e .  ( P e t i t i o n e r ' s  B r i e f ,  5  - 9 ) .  Accord ing  

t o  t h e  P e t i t i o n e r ,  h e r  p o s i t i o n  " i s  t o t a l l y  i n  a c c o r d  w i t h  

F l o r i d a  l a w  c o n s i d e r i n g  t h e  i s s u e  o f  when a  c a u s e  o f  a c t i o n  

a c c r u e s  i n  o t h e r  c o n t e x t s  - .I' ( P e t i t i o n e r ' s  B r i e f ,  5 ) .  The 

P e t i t i o n e r ' s  a r g u m e n t  is b u t  a  h o u s e  o f  c a r d s  founded  on t h e  

T h i r d  D i s t r i c t ' s  o p i n i o n  i n  B u r l e i q h  House Condominium, I n c . ,  v .  

Buchwald, 368 So.2d 1316 ( F l a .  3d DCA 1 9 7 9 ) .  Buchwald, i n  t u r n ,  

r e l i e d  upon t h i s  C o u r t ' s  e a r l i e r  d e c i s i o n  i n  Berqer  v .  J a c k s o n ,  

1 5 6  F l o r i d a  251, 23 So.2d 265 ( 1 9 4 5 ) .  The P e t i t i o n e r  depends  on  

t h e s e  c a s e s  t o  c o n v i n c e  t h i s  C o u r t  t h a t  it e r r e d  i n  d e c i d i n g  

S o l d o v e r e .  ( I n  e s s e n c e ,  t h e  P e t i t i o n e r  is a s k i n g  t h i s  C o u r t  t o  

0 r e v e r s e  i t s  d e c i s i o n  i n  S o l d o v e r e .  ) The Respondent  s u b m i t s  t h a t  

t h i s  C o u r t  d i d  n o t  e r r  i n  d e c i d i n g  S o l d o v e r e .  

A s  i n d i c a t e d ,  t h e  P e t i t i o n e r  r e l i e s  upon Berge r  v. J a c k s o n ,  

s u p r a ,  t o  b u t t r e s s  h e r  a rgument  t h a t  a  c a u s e  o f  a c t i o n  a g a i n s t  

t h e  s t a t e  a c c r u e s  o n l y  a f t e r  t h e  n o t i c e  o f  c l a i m  is f i l e d  and  is 

t h e n  d e n i e d  by  t h e  a p p r o p r i a t e  agency .  I n  B e r g e r ,  t h i s  C o u r t  

h e l d  t h a t  where a  c a u s e  of  a c t i o n  a c c r u e s  a f t e r  t h e  d e a t h  of  t h e  

p e r s o n  a g a i n s t  whom i t  l i e s ,  t h e  a p p l i c a b l e  s t a t u t e  o f  

l i m i t a t i o n s  d o e s  n o t  b e g i n  t o  r u n  u n t i l  t h e r e  i s  a  g r a n t  o f  

a d m i n i s t r a t i o n  of  t h e  e s t a t e .  The s t a t e d  r a t i o n a l e  o f  t h e  Be rge r  

d e c i s i o n  is t h a t  " t h e r e  must  be some p e r s o n  c a p a b l e  of s u i n g  o r  

b e i n g  s u e d  upon t h e  c l a i m  i n  o r d e r  f o r  t h e  s t a t u t e  t o  b e g i n  t o  

r u n . "  23 S o . 2 d  a t  269. The P e t i t i o n e r ,  a r g u i n g  from B e r g e r ,  



c o n t e n d s  t h a t  t h e  s t a t e  i s  n o t  c a p a b l e  o f  b e i n g  sued  u n t i l  a f t e r  

a  c l a i m a n t  h a s  c o m p l i e d  w i t h  S u b s e c t i o n  7 6 8 . 2 8  ( 6 ) ,  F l o r i d a  

S t a t u t e s .  The r a t i o n a l e  o f  Be rge r  d o e s  n o t  a p p l y  i n  t h i s  c a s e .  

I t  d o e s  n o t  a p p l y  i n  t h i s  c a s e  f o r  t h e  same r e a s o n  t h a t  i t  d i d  

n o t  a p p l y  i n  S o l d o v e r e .  C o n t r a r y  t o  what  t h e  P e t i t i o n e r  a r g u e s ,  

however ,  t h i s  C o u r t  d i d  n o t ,  i n  S o l d o v e r e ,  d i s m i s s  i t s  h o l d i n g  i n  

B e r g e r  . R a t h e r ,  S o l d o v e r e ,  a f  t e r  c o n s i d e r i n g  t h e  h o l d i n g  i n  

B e r g e r ,  c o n c l u d e d  t h a t  t h e  two c a s e s  were  d i s t i n g u i s h a b l e .  I n  

t h e  words  o f  S o l d o v e r e :  

" B e r g e r  is  d i s t i n g u i s h a b l e  f rom t h e  c a s e  under  r e v i e w  
b e c a u s e  t h e  p a r t y  c a p a b l e  o f  b e i n g  s u e d  h e r e ,  t h e  
S t a t e ,  h a s  a l w a y s  been  a v a i l a b l e .  T h e r e  is  s i m p l y  a  
p r o c e d u r a l  r e q u i r e m e n t  t h a t  a  P l a i n t i f f  f i l e  a  n o t i c e  
o f  c l a i m  b e f o r e  b r i n g i n g  s u i t  a g a i n s t  t h e  S t a t e  o r  i t s  
a g e n c i e s . "  519 So.2d a t  617 .  

I n  f u r t h e r  s u p p o r t  o f  h e r  p o s i t i o n ,  t h e  P e t i t i o n e r  c i t e s  

n u m e r o u s  c o u r t  d e c i s i o n s  w h i c h  s h e  c l a i m s  a r e  " s i m i l a r "  o r  

" a n a l o g o u s "  t o  B e r g e r  a n d  t h i s  c a s e .  (The  P e t i t i o n e r  a s s e r t s  

t h a t  t h i s  C o u r t  i g n o r e d  t h e s e  d e c i s i o n s  i n  d e c i d i n g  S o l d o v e r e . )  

The P e t i t i o n e r  r e l i e s  upon t h e s e  c a s e s  i n  a n  e f f o r t  t o  c o n v i n c e  

t h i s  C o u r t  t h a t  c o m p l i a n c e  w i t h  t h e  a d m i n i s t r a t i v e  c l a i m  

p r o v i s i o n s  of  S e c t i o n  768.28 is  a  c r u c i a l  c o n d i t i o n  p r e c e d e n t  t o  

t h e  a c c r u a l  o f  a n  a c t i o n  f o r  n e g l i g e n c e  a g a i n s t  t h e  s t a t e .  

S i g n i f i c a n t l y ,  n o t  o n e  o f  t h e s e  c a s e s  p r e s e n t s  a n  i s s u e  s q u a r e l y  

on p o i n t  w i t h  t h e  i s s u e  p r e s e n t e d  i n  t h e  i n s t a n t  c a s e .  However, 

t h e  p r e c i s e  i s s u e  i n  t h i s  c a s e  was p r e s e n t e d  i n  S o l d o v e r e  w h e r e i n  

t h i s  C o u r t  d e c i d e d  t h a t  compl i ance  w i t h  t h e  a d m i n i s t r a t i v e  c l a i m  

p r o v i s i o n s  of  S e c t i o n  768.28 is n o t  a  c r u c i a l  c o n d i t i o n  p r e c e d e n t  

• t o  t h e  a c c r u a l  o f  a n  a c t i o n  f o r  n e g l i g e n c e  a g a i n s t  t h e  s t a t e .  
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I n  sum, t h e  d e c i s i o n a l  s u p p o r t  f o r  t h e  P e t i t i o n e r ' s  p o s i t i o n  

is  u n d e r m i n e d  b y  t h i s  C o u r t ' s  d e c i s i o n  i n  S o l d o v e r e .  T h u s ,  t h e  

P e t i t i o n e r ' s  a r g u m e n t  f r o m  t h e  d e c i s i o n a l  l a w  c o l l a p s e s  f o r  t h e  

l a c k  o f  s u p p o r t .  

T h e  P e t i t i o n e r  a d v a n c e s  t h e  a r g u m e n t  t h a t  a claim a c c r u e s  

u n d e r  S e c t i o n  7 6 8 . 2 8  o n  o n e  d a t e  a n d  t h a t  a c a u s e  o f  a c t i o n  

u n d e r  t h e  s t a t u t e  a c c r u e s  o n  a d i f f e r e n t  d a t e .  S p e c i f i c a l l y ,  t h e  

P e t i t i o n e r  a r g u e s  t h a t ,  w h i l e  a claim a c c r u e s  u n d e r  t h e  s t a t u t e  

o n  t h e  d a t e  o f  a c l a i m a n t ' s  i n j u r y ,  a c l a i m a n t ' s  c a u s e  o f  a c t i o n  

d o e s  n o t  a c c r u e  u n d e r  t h e  s t a t u t e  u n t i l  a f t e r  h e r  claim is f i l e d  

a n d  e i t h e r  a c c e p t e d  o r  r e j e c t e d  b y  t h e  s t a t e  a g e n c y  i n v o l v e d .  

F o r  t h e  r e a s o n s  w h i c h  f o l l o w ,  t h e  P e t i t i o n e r  u r g e s  t h a t  t h e  

l e g i s l a t u r e  d i d  n o t  i n t e n d  f o r  t h e  term " a c c r u e 1 '  t o  h a v e  

d i f f e r e n t  m e a n i n g s  u n d e r  t h e  same s t a t u t e .  

S e c t i o n  7 6 8 . 2 8 ,  F l o r i d a  S t a t u t e s  i s  t h e  s t a t e ' s  w a i v e r  o f  

s o v e r e i g n  i m m u n i t y  s t a t u t e .  A s  s u c h ,  i t  m u s t  b e  s t r i c t l y  

c o n s t r u e d .  S p a n g l e r  v .  F l a .  T u r n p i k e  A u t h o r i t y ,  1 0 6  S o . 2 d  4 2 1  

( F l a  1 9 5 8 ) ;  C a r l i l e  v .  G a m e  a n d  F r e s h  Water F i s h  C o m m i s s i o n ,  354  

S o . 2 d  3 6 2  ( F l a .  1 9 7 7 ) .  The  word  " a c c r u e "  appears i n  S u b s e c t i o n s  

( I ) ,  ( 6 ) ,  (11) a n d  ( 1 4 )  o f  S u b s e c t i o n  7 6 8 . 2 8 ,  ~ l o r i d a  S t a t u t e s .  

D e f i n i n g  t h e  word  " a c c r u e "  b r i n g s  v a r i o u s  e l e m e n t a r y  r u l e s  

o f  s t a t u t o r y  c o n s t r u c t i o n  i n t o  p l a y .  T h e  f o l l o w i n g  r u l e s  a r e  o f  

p a r t i c u l a r  s i g n i f i c a n c e  t o  t h e  i s s u e  o n  t h i s  appea l :  1 )  T h e  

l e g i s l a t i v e  i n t e n t  b e h i n d  a s t a t u t e  i s  t h e  poles tar  b y  w h i c h  

c o u r t s  m u s t  b e  g u i d e d  i n  c o n s t r u i n g  t h e  s t a t u t e .  P a r k e r  v .  

0 S t a t e ,  4 0 6  S o . 2 d  1 0 8 9  ( F l a .  1 9 8 1 ) .  2 )  When t h e  m e a n i n g  of a 



s t a t u t e  is  a t  a l l  d o u b t f u l ,  t h e  l a w  f a v o r s  a r a t i o n a l ,  s e n s i b l e  

c o n s t r u c t i o n  t h a t  a v o i d s  a n  a b s u r d  o r  i r r a t i o n a l  r e s u l t .  Waku l l a  

County  v .  D a v i s ,  395 So .2d  540 ( F l a .  1 9 8 1 ) ;  Dor sey  v .  S t a t e ,  402 

So.2d 1 1 7 8  ( F l a .  1 9 8 1 ) .  3 )  I n  o r d e r  t o  c o n s t r u e  t h e  meaning o f  

a word  o r  p h r a s e  u s e d  i n  a s t a t u t e ,  c o u r t s  m u s t  l o o k  t o  t h e  

e n t i r e  s t a t u t e  and  t h e  u s a g e  o f  t h e  word o r  p h r a s e  t h r o u g h o u t .  

W e i t z e l  v .  S t a t e ,  306 So .2d  1 8 8  ( F l a .  1st DCA 1 9 7 5 ) .  4 )  Words 

o r  p h r a s e s  i n  s t a t u t e s  s h o u l d  be  g i v e n  t h e i r  p l a i n  meaning u n l e s s  

a  d i f f e r e n t  c o n n o t a t i o n  i s  n e c e s s a r i l y  i m p l i e d  f rom t h e  c o n t e x t  

o f  t h e  s t a t u t e .  C i t y  o f  W i n t e r  P a r k  v .  J o n e s ,  392 So .2d  568 

( F l a .  5 t h  DCA 1 9 8 1 ) .  

C l e a r l y ,  i n  o r d e r  t o  d e t e r m i n e  t h e  l e g i s l a t i v e  i n t e n t  i n  

u s i n g  t h e  p h r a s e  " a c c r u a l  o f  a c a u s e  o f  a c t i o n "  w e  mus t  l o o k  t o  

S e c t i o n  768.28,  F l o r i d a  S t a t u t e s ,  a s  a whole  a n d  a t  t h e  manner 

i n  which t h e  p h r a s e  is  used .  

S u b s e c t i o n  ( 6 )  o f  t h e  s t a t u t e  p r o v i d e s  t h a t  a n  a c t i o n  s h a l l  

n o t  b e  i n i t i a t e d  a g a i n s t  t h e  s t a t e  u n t i l  t h e  c l a i m a n t  p r e s e n t s  

h i s  claim i n  w r i t i n g  t o  b o t h  t h e  Depa r tmen t  o f  I n s u r a n c e  a n d  t h e  

a f  f e c t e d  agency .  The s u b s e c t i o n  f u r t h e r  p r o v i d e s  t h a t  t h e  claim 

m u s t  b e  p r e s e n t e d  " w i t h i n  3  y e a r s  a f t e r  s u c h  claim a c c r u e s . . . "  

( e m p h a s i s  s u p p l i e d ) .  

S u b s e c t i o n  7 6 8 . 2 8  (11 ) ,  F l o r i d a  S t a t u t e s ,  is  t h e  s t a t u t e ' s  

l i m i t a t i o n s  p r o v i s i o n .  T h i s  s u b s e c t i o n  r e a d s  as  f o l l o w s :  

(11) " E v e r y  c la im a g a i n s t  t h e  s t a t e  o r  one  o f  i t s  
a g e n c i e s  o r  s u b d i v i s i o n s  f o r  damages  f o r  a n e g l i g e n t  o r  
w r o n g f u l  a c t  o r  o m i s s i o n  p u r s u a n t  t o  t h i s  s e c t i o n  s h a l l  
b e  f o r e v e r  b a r r e d  u n l e s s  t h e  c i v i l  a c t i o n  is  commenced 
b y  f i l i n g  a c o m p l a i n t  i n  t h e  c o u r t  o f  a p p r o p r i a t e  
j u r i s d i c t i o n  w i t h i n  4  y e a r s  a f t e r  s u c h  claim a c c r u e s . "  
( e m p h a s i s  s u p p l i e d )  



C l e a r l y ,  t h e  L e g i s l a t u r e  i n t e n d e d  f o r  a  f o u r  y e a r  s t a t u t e  o f  

l i m i t a t i o n s  t o  a p p l y  f rom t h e  d a t e  o f  t h e  i n c i d e n t .  Y e t ,  unde r  

t h e  P e t i t i o n e r ' s  a r g u m e n t ,  t h e  s t a t u t e  o f  l i m i t a t i o n s  would n o t  

b e g i n  t o  r u n  u n t i l  t h e  claim was d e n i e d .  

G i v e n  t h i s  p r e d i c a t e ,  t h e  q u e s t i o n  b e f o r e  t h i s  C o u r t  is 

c lear .  Has t h e  L e g i s l a t u r e ,  by " s p e c i f i c ,  c lear  and  unambiguous 

l a n g u a g e "  i n t e n d e d  f o r  t h e  word " a c c r u e " ,  a s  t h a t  t e r m  is u s e d  i n  

S u b s e c t i o n  ( 1 4 ) ,  t o  h a v e  a d i f f e r e n t  m e a n i n g  f r o m  i t s  u s e  

e l s e w h e r e  i n  t h e  s t a t u t e ?  The answer  is  c l e a r l y  no. When o n e  

r e a d s  S u b s e c t i o n s  ( 6 ) ,  (11) and  ( 1 4 )  i n  p a r i  m a t e r i a ,  t h e  

u n d e n i a b l e  c o n c l u s i o n  is t h a t  when t h e  word " a c c r u e "  is  u s e d ,  it 

is i n  t h e  c o n t e x t  o f  f rom t h e  d a t e  o f  t h e  i n c i d e n t  r a t h e r  t h a n  

f rom t h e  d a t e  o f  t h e  a d m i n i s t r a t i v e  d e n i a l  o f  t h e  claim. 

A s  i n d i c a t e d ,  S e c t i o n  768.28 ( l l ) ,  F l o r i d a  S t a t u t e s ,  s t a t e s  

t h a t  a n  a c t i o n  " s h a l l  be  f o r e v e r  b a r r e d "  i f  a c o m p l a i n t  i s  n o t  

f i l e d  " w i t h i n  4  y e a r s  a f t e r  s u c h  claim a c c r u e s . "  A p p l i c a t i o n  o f  

t h e  P e t i t i o n e r ' s  r a t i o n a l e  would e f f e c t i v e l y  j u d i c i a l l y  e x  t e n d  

t h e  s t a t u t e  o f  l i m i t a t i o n s .  T h a t  i s ,  u n d e r  t h e  P e t i t i o n e r ' s  

d e f i n i t i o n  o f  t h e  term " a c c r u e , "  i f  a n o t i c e  is  f i l e d  on  t h e  l a s t  

d a y  o f  t h e  t h r e e  y e a r  p e r i o d  unde r  S u b s e c t i o n  7 6 8 . 2 8 ( 6 ) ,  F l o r i d a  

S t a t u t e s ,  a n d  i s  d e n i e d  o r  deemed t o  be  d e n i e d  s i x  months  l a t e r ,  

t h e  s t a t u t e  o f  l i m i t a t i o n s  i n  S u b s e c t i o n  7 6 8 . 2 8 ( 1 1 )  would b e  

e x t e n d e d  b y  t h r e e  y e a r s  a n d  s i x  m o n t h s .  ( I n  o t h e r  words ,  a  

p e r s o n  i n j u r e d  d u e  t o  t h e  n e g l i g e n c e  o f  a s t a t e  a g e n c y  would h a v e  

a t o t a l  o f  s e v e n  and  o n e  h a l f  y e a r s  f rom t h e  d a t e  o f  h i s  i n j u r y  



to file a civil action against the state.) This conclusion is, 

of course, patently absurd. In any case, if this logic were to 

be accepted, the statute of limitations in Section 768.28 (11) 

would be deprived of all significance. 

It is well established that statutes must be rationally and 

sensibly construed. Realty Bond & Share Co. v. Englar, 104 Fla. 

329, 143 So. 152 (Fla. 1932). Moreover, it is axiomatic that an 

interpretation of a statute which leads to unreasonable or 

illogical conclusions or results obviously not intended by the 

legislature, should not be adopted. See Drury v. Harding, 461 

So.2d 104 (Fla. 1984). Adoption of the Petitioner's rationale 

most assuredly leads to unreasonable conclusions and illogical 

results. This becomes especially clear when one compares the 

legislature ' s use of the term "accrue" with the interpretation 

placed on the term by the Petitioner. Such a comparison makes it 

clear that the Petitioner misinterprets the clear intent of the 

legislature. After the Court ruled in Keith v. Dykes, supra, 

the Legislature, in 1983, clarified its original intentions by 

amending Subsection 768.28 (6) and adding Subsection (b) which 

states: 

(b) "For purposes of this section, the requirements of 
notice to the agency and denial of the claim are 
conditions precedent to maintaining an action but 
shall not be deemed to be elements of the cause of 
action and shall not affect the date on which the cause 
of action accrues." 



F o r  a l l  t h e  r e a s o n s  se t  f o r t h  i n  t h e  R e s p o n d e n t ' s  B r i e f  o n  

t h e  Merits, t h e  P e t i t i o n e r ' s  c l a i m  a g a i n s t  t h e  R e s p o n d e n t  a c c r u e d  

o n  t h e  d a t e  h e r  i n j u r y  o c c u r r e d .  T h e r e f o r e ,  s i n c e  S u b s e c t i o n  

7 6 8 . 2 8  ( 6 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 7 7 ) ,  w a s  i n  e f f e c t  a t  t h e  t i m e  

P e t i t i o n e r ' s  c a u s e  o f  a c t i o n  a c c r u e d ,  s h e  is  o n l y  e n t i t l e d  t o  a  

j u d g m e n t  a g a i n s t  R e s p o n d e n t  i n  t h e  a m o u n t  o f  F i f t y  T h o u s a n d  

D o l l a r s  ( $ 5 0 , 0 0 0 ) .  T h e  R e s p o n d e n t ,  t h u s ,  r e q u e s t s  t h i s  

H o n o r a b l e  C o u r t  t o  a f f i r m  t h e  d e c i s i o n  r e n d e r e d  i n  t h e  l o w e r  

p r o c e e d i n g .  

RESPECTFULLY SUBMITTED t h i s  6 t h  d a y  o f  May, 1 9 8 8 .  
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