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PRELIMINARY STATEMENT 

P e t i t i o n e r s ,  J o h n  S .  R o e  a n d  P a t r i c i a  T .  R o e ,  were t h e  

Appellees/Cross-Appellants b e l o w ,  a n d  w i l l  b e  r e f  e r r e d  t o  a s  "The 

R o e s 1 ? .  R e s p o n d e n t ,  A m i c a  M u t u a l  I n s u r a n c e  Company ,  w a s  t h e  

A p p e l l a n t / C r o s s - A p p e l l e e  b e l o w  a n d  w i l l  b e  r e f e r r e d  t o  a s  

llAmicall.  C i t a t i o n s  t o  t h e  Append ix  s u b m i t t e d  by P e t i t i o n e r s  w i l l  

b e  made u s i n g  t h e  s y m b o l  l l A f l .  

D e s p i t e  P e t i t i o n e r s  l d e s i r e  t o  h a v e  t h i s  c a u s e  h e a r d  b e f o r e  

t h i s  C o u r t  u n d e r  t h e  " d i r e c t  c o n f l i c t f 1  d i s c r e t i o n a r y  j u r i s d i c t i o n  

o f  t h i s  C o u r t ,  t h i s  C o u r t  s h o u l d  deny j u r i s d i c t i o n  t o  r e v i e w  t h e  

d e c i s i o n  o f  t h e  S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l .  



SUMMARY OF ARGUMENT 

The Roes c o n t e n d  t h a t  t h e  d e c i s i o n  of  t h e  D i s t r i c t  Cour t  of 

Appea l ,  Second D i s t r i c t ,  which i s  s o u g h t  t o  be  r ev i ewed  i n  t h i s  

c a s e ,  i s  i n  c o n f l i c t  w i t h  t h e  d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  

C o u r t  o f  A p p e a l ' s  d e c i s i o n  i n  B e r g e r  v. F i r e m a n ' s  Fund I n s .  Co. ,  

12 FLW 1023 ( F l a .  3d D C A  A p r i l  24 ,  1 9 8 7 ) ;  r e v i s e d  12 FLW 2 1 5 9  

( F l a .  3d D C A  September  8 ,  1 9 8 7 ) ;  On Motion f o r  R e h e a r i n g  En Banc,  

12 FLW 2676 ( F l a .  3d D C A  November 24 ,  1987) .  W h i l e  t h e  C o u r t  o f  

Appeal  f o r  t h e  Second D i s t r i c t  acknowledged a  c o n f l i c t  w i t h  t h e  

B e r g e r  o p i n i o n ,  it d i d  n o t  c e r t i f y  t h i s  q u e s t i o n  t o  t h i s  Cour t  o r  

b e l i e v e  i t  t o  be of g r e a t  p u b l i c  i m p o r t a n c e .  I n  any  e v e n t ,  t h e  

d e c i s i o n  o f  t h e  S e c o n d  D i s t r i c t  i s  e m i n e n t l y  c o r r e c t  a n d  

a c c u r a t e l y  s e t s  f o r t h  t h e  law on t h e  i s s u e  s o u g h t  t o  be  r ev i ewed  

by The Roes.  



A R G U M E N T  

T h i s  C o u r t  s h o u l d  n o t  e x e r c i s e  i t s  d i s c r e t i o n a r y  

j u r i s d i c t i o n  i n  t h i s  m a t t e r .  B a s e d  o n  t h e  r e s t r i c t i v e  

c o n s t r u c t i o n  which i s  u s e d  when d e t e r m i n i n g  w h e t h e r  t h i s  C o u r t  

s h o u l d  g r a n t  c o n f l i c t  j u r i s d i c t i o n ,  a n d  t h e  f a c t  t h a t  t h e  

D i s t r i c t  C o u r t  o f  A p p e a l ,  S e c o n d  D i s t r i c t ,  d i d  n o t  deem i t  

n e c e s s a r y  t o  c e r t i f y  t h i s  q u e s t i o n  b a s e d  o n  a  c o n f l i c t ,  

d i s c r e t i o n a r y  j u r i s d i c t i o n  i s  b o t h  u n n e c e s s a r y  and i n a p p r o p r i a t e .  

T h i s  C o u r t  I s  r e s t r i c t i v e  v i ew  t o w a r d s  g r a n t i n g  d i s c r e t i o n a r y  

j u r i s d i c t i o n  i s  w e l l  documented.  S e e  C a r l i n  v. C i t y  of Miami 

B e a c h ,  So .  2d Lake v. Lake ,  So. 2d 

( F l a .  1 9 5 8 ) ;  Ansin v. T h u r s t o n ,  101 So.2d 508 ( F l a .  1958) .  

T h e  i s s u e  f o r  w h i c h  T h e  Roes  s e e k  r e v i e w  i n  t h i s  c a s e  

c o n c e r n s  a n  a r b i t r a t i o n  c l a u s e  c o n t a i n e d  i n  a  l i a b i l i t y  i n s u r a n c e  

p o l i c y .  The c l a u s e  p r o v i d e d  t h a t  any a r b i t r a t i o n  award i n  e x c e s s  

of $10 ,000  would be n o n - b i n d i n g  s h o u l d  e i t h e r  p a r t y  demand a  

t r i a l .  The Second D i s t r i c t  C o u r t  of Appeal  found  t h e  c l a u s e  t o  

be v a l i d  and e n f o r c e a b l e ,  i n  p a r t  r e l y i n g  upon  S e c t i o n  6 8 2 . 0 2  

F l o r i d a  S t a t u t e s  (1985)  and i n t e r p r e t i n g  t h a t  s e c t i o n  t o  a l l o w  

p a r t i e s  t o  s t i p u l a t e  t h a t  a r b i t r a t i o n  may n o t  be  b i n d i n g .  

T h e  C o u r t  a l s o  r e l i e d  o n  F l o r i d a  c a s e  l a w  f o r  t h e  

p r o p o s i t i o n  t h a t  t h e  p a r t i e s  a r e  a l l o w e d  t o  s t i p u l a t e  t h a t  

a r b i t r a t i o n  may n o t  b e  b i n d i n g  i n  s u c h  c a s e s .  S e e  Hal lmark  

I n d u s t r i e s  v. Scarbough  Chemica l s ,  409 So.2d 216 ( F l a .  4 t h  D C A  

1 9 8 2 ) ;  S t a t e  v.  B r i t i s h  L e y l a n d  M o t o r s ,  I n c . ,  2 9 0  So .2d  576 

( F l a .  1st D C A  1974) .  The C o u r t  f ound  t h a t ,  b e c a u s e  t h e  F l o r i d a  



S t a t u t e s  p e r m i t  non -b ind ing  a r b i t r a t  i o n ,  bo th  The Roes and Amica 

had  competen t  c o u n s e l  p r i o r  t o  t h e  a r b i t r a t i o n  p r o c e e d i n g  a n d  

were a w a r e  o f  t h e  l i m i t a t i o n  c l a u s e ,  a n d  b o t h  p a r t i e s  a g r e e d  

w i t h o u t  o b j e c t i o n  t h a t  a r b i t r a t i o n  w o u l d  b e  s u b j e c t  t o  t h e  

l i m i t a t  i o n s  e x p r e s s e d  i n  t h e  c o n t r a c t  of i n s u r a n c e ,  t h e  p r o v i s i o n  

v i o l a t e d  n e i t h e r  t h e  A r b i t r a t i o n  Code n o r  p u b l i c  p o l i c y .  

CONCLUSION 

The  d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  S e c o n d  

D i s t r i c t ,  i s  i m m i n e n t l y  c o r r e c t  i n  t h i s  m a t t e r .  T h a t  c o u r t  

p r o p e r l y  h e l d  t h a t ,  w h e r e  p a r t i e s  t o  a  c o n t r a c t  o f  i n s u r a n c e  

s t i p u l a t e  t h a t  a r b i t r a t i o n  may n o t  be b i n d i n g  where  an  award i s  

i n  e x c e s s  of $10 ,000 ,  t h i s  v i o l a t e s  n e i t h e r  t h e  s p i r i t  o f  t h e  

A r b i t r a t i o n  Code nor  p u b l i c  p o l i c y .  The f a c t  t h a t  t h e  D i s t r i c t  

Cour t  o f  Appea l ,  T h i r d  D i s t r i c t ,  r e a c h e d  a  c o n t r a r y  r e s u l t  i n  

Be rge r  v. F i r e m a n ' s  Fund I n s .  Co.,  12 FLW 1023 ( F l a .  3d D C A  A p r i l  

24 ,  1 9 8 7 ) ;  r e v i s e d  12 FLbJ 2159 ( F l a .  3d D C A  September  8 ,  1 9 8 7 ) ;  

On M o t i o n  f o r  R e h e a r i n g  En B a n c ,  1 2  FLW 2 6 7 6  ( F l a .  3d D C A  

November 2 4 ,  1 9 8 7 ) ,  i s  n o t  d i s p o s i t i v e .  The B e r g e r  d e c i s i o n ,  

i n c o r r e c t  i n  b o t h  r e a s o n i n g  and r e s u l t ,  is n o t  of such  i m p o r t a n c e  

a s  t o  r e q u i r e  t h i s  C o u r t  t o  e x e r c i s e  i t s  d i s c r e t i o n a r y  

j u r i s d i c t i o n .  
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