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STATWENT OF THE CASE AND FACTS 

P e t i t i o n e r  m u s t  r e p l y  t o  Arnica's a s s e r t i o n  t h a t  t h e  

c o n t r a c t u a l  p r o v i s i o n  " d o e s  n o t  a u t h o r i z e  t h e  i n s u r e r  t o  

u n i l a t e r a l l y  re jec t  any th ing"  (p .  3 ) .  The con t rac tua l  authori-  

z a t i o n  f o r  " e i t h e r  p a r t y "  t o  r e j e c t  c l e a r l y  p u r p o r t s  t o  

v e s t  i n  t h e  i n s u r e r  t h e  r i g h t  t o  u n i l a t e r a l l y  r e j e c t  a n y  

a r b i t r a t i o n  award exceeding $10,000. See Zies le r  v .  Knuck , 
419 So.2d 818 ( F l a .  3d DCA 1 9 8 2 ) .  Such a u n i l a t e r a l  r e j e c t i o n  

is what o c c u r r e d ,  and was e r r o n e o u s l y  approved i n  t h i s  case.  

REPLY POINT I 

THE CONTRACT PROVISION AUTHOR1 Z I N G  THE 
INSURER TO UNILATERALLY REJECT AT WILL 
A N Y  ARBITRATION AWARD EXCEEDING $10,000 
I S  CONTRARY TO THE FLORIDA ARBITRATION 
CODE AND PUBLIC POLICY AND I S ,  THEREFORE, 
INVALID AND INOPERATIVE. 

R e s p o n d e n t  A m i c a  c o n t e n d s  t h a t  i t s  a r b i t r a t i o n  "escape"  

clause is  f u l l y  v a l i d  i n  a u t h o r i z i n g  Amica t o  p a r t i c i p a t e  

i n ,  a n d  e v e n  c o m p e l ,  a r b i t r a t i o n  o f  t h e  i s s u e  o f  amount  

o f  damages ,  a n d  t h e r e a f t e r  r e j e c t  a n y  a r b i t r a t i o n  a w a r d  

o f  more t h a n  $10,000. 

A m i c a  c o n t e n d s ,  a l t e r n a t i v e l y ,  t h a t  s i n c e  p e t i t i o n e r  

Roe agreed t o  invoke t h e  p r o v i s i o n s  and p a r t i c i p a t e  i n  a r b i t r a -  

t i o n ,  Roe i s  es topped  t o  c h a l l e n g e  t h e  v a l i d i t y  and e n f o r c e -  

a b i l i t y  o f  t h e  a r b i t r a t i o n  " e s c a p e n  c l a u s e .  I n  t h i s  l a t t e r  

a r g u m e n t  A m i c a  h a s  p l a c e d  t h e  e s t o p p e l  "shoe" on t h e  wrong 

" f o o t  ." T h i s  is c l e a r l y  e s t a b l i s h e d  b y  d o c u m e n t s  i n c l u d e d  

i n  t h e  append ices  t o  t h e  b r i e f s  of t h e  p a r t i e s  (A 1-12; SA 1-4) . 



The r e c o r d  r e f l e c t s  t h a t  by  l e t t e r  o f  J a n u a r y  21,  1986, 

Roe d i d  r e q u e s t  a r b i t r a t i o n  o f  h i s  d i s p u t e  w i t h  Amica,  and  

named h i s  a r b i t r a t o r  (SA 1) . By l e t t e r  o f  February  3 ,  1986, 

Amica a g r e e d ,  and  named i t s  a r b i t r a t o r  (SA 2 ) .  By t h e s e  

l e t t e r s ,  t h e  p a r t i e s  c l e a r l y  a g r e e d  t o  s u b m i t  t h e  i s s u e  

o f  d e t e r m i n a t i o n  o f  damages  t o  a r b i t r a t i o n  (SA 1; SA 2 ) .  

P e t i t i o n e r  Roe d i d  not r e f e r e n c e  h i s  request  t o  any con t rac tua l  

c l ause ,  o r  express any agreement t o  l i m i t a t i o n  of t h e  a r b i t r a t i o n  

w i t h  r e s p e c t  t o  damages (SA 1). More i m p o r t a n t l y ,  r e sponden t  

Amica, d e s p i t e  t h e  p r o s p e c t  o f  damages f a r  exceeding $10,000, 

d i d  n o t  r e f u s e  a r b i t r a t i o n  or i n v o k e  a n y  c o n t r a c t u a l  o r  

"escape c lausen l i m i t a t i o n  on t h e  damages i s s u e  t o  b e  s u b m i t t e d  

t o  a r b i t r a t i o n  (SA 2 ) .  Thus, t h e  record  r e f l e c t s  t h a t  a r b i t r a -  

t i o n  o f  damages  was s u b m i t t e d  t o  t h e  a r b i t r a t i o n  p r o c e s s  

w i t h o u t  any e x p r e s s i o n  of  r e s e r v a t i o n  o r  l i m i t a t i o n  by e i t h e r  

p a r t y  (SA 1; SA 2 ) .  

I n  k e e p i n g  w i t h  t h e  f o r e g o i n g ,  t h e  f a c t u a l  i s s u e  o f  

damages ( w i t h o u t  r e s e r v a t i o n  o r  l i m i t a t i o n )  was s u b m i t t e d  

t o  and de te rmined  by a r b i t r a t i o n ,  r e s u l t i n g  i n  an a r b i t r a t i o n  

award of  $225,735 i n  f a v o r  o f  p e t i t i o n e r  Roe ( A  1) . T h u s ,  

t h e  i s s u e  v o l u n t a r i l y  a g r e e d  t o  b e  s u b m i t t e d  t o  a r b i t r a t i o n  

was p r o p e r l y  d e t e r m i n e d  b y  t h e  d u l y  a p p o i n t e d  a r b i t r a t o r s .  

I t  was o n l y  a t  t h i s  l a t e  p o i n t ,  by  p o s t - a r b i t r a t i o n  award 

l e t t e r  of J u l y  25 ,  1986,  t h a t  r e sponden t  Amica f i r s t  p u r p o r t e d  

t o  i n v o k e  a n y  l i m i t a t i o n  on t h e  a r b i t r a t i o n  p r o c e s s ,  r e j e c t  

t h e  award, and demand t r i a l  on t h e  amount  o f  damages  ( A  2 )  . 



T h e  i m p o r t a n c e  o f  t h i s  s e q u e n c e  o f  e v e n t s  h a s  b e e n  

c o n s i s t e n t l y  over looked  b y  r e s p o n d e n t  Amica a n d  t h e  c o u r t s  

below. Under t h e s e  c i r c u m s t a n c e s ,  i f  e s t o p p e l  h a s  app l i ca t ion  

i n  t h e s e  p r o c e e d i n g s  ( a s  r e s p o n d e n t  Amica c o n t e n d s )  , t h e n  

i t  i s  A m i c a  w h i c h  i s  e s t o p p e d  b y  i t s  s u b m i s s i o n  w i t h o u t  

reservat ion  t o  a r b i t r a t i o n  which resu l t ed  i n  a  p r o p e r  a r b i t  r a t i o n  

award  o f  t h e  i s s u e  s u b m i t t e d .  Such a  h o l d i n g ,  and e s t o p p e l  

o f  Amica, is  e n t i r e l y  c o n s i s t e n t  w i t h  C h a p t e r  6 8 2 ,  F l o r i d a  

S t a t u t e s ,  and a p p l i c a b l e  F l o r i d a  c a s e  a u t h o r i t i e s .  

B e r q e r  v .  F i r e m a n ' s  Fund I n s u r a n c e  Company, 515 So.2d 

997 ( F l a .  3d DCA 1 9 8 7 )  , i l l u s t r a t e s  t h e  minimum p r o c e d u r e  

w h i c h  w a s  a r g u a b l y  a v a i l a b l e  t o  Amica i n  o r d e r  t o  a v o i d  

t h e  b i n d i n g  e f f e c t  o f  a n  a r b i t r a t i o n  a w a r d .  I n  t h a t  c a s e  

t h e  i n s u r e d  made a  c l a i m  f o r  damages and a r b i t r a t i o n  "notwith- 

s t a n d i n g  t h e  amount" o f  damages .  The  i n s u r e r  r e f u s e d  t h e  

r e q u e s t .  The i n s u r e d ,  p r i o r  t o  t h e  conduc t  o f  a r b i t r a t i o n ,  

s o u g h t  d e c l a r a t o r y  judgment  s e e k i n g  t o  h o l d  t h e  " e s c a p e "  

c l a u s e  i n v a l i d  i n  a r b i t r a t i o n ,  and  t h e  i n s u r e r  s o u g h t  t o  

c o m p e l  a r b i t r a t i o n  w i t h  a p p l i c a t i o n  o f  t h e  e s c a p e  c l a u s e  

a s  w r i t t e n .  

The d i s t r i c t  c o u r t  i n  Berqer  v .  F i reman ' s  Fund I n s u r a n c e  

Co., s u p r a ,  a t  page  998, s p e c i f i c a l l y  h e l d  t h a t  t h e  " e s c a p e "  

c l a u s e  c o n t r a v e n e d  t h e  F l o r i d a  A r b i t r a t i o n  Code and p u b l i c  

p o l i c y  a s  e x p r e s s e d  i n  j u d i c i a l  o p i n i o n s  and was, t h e r e f o r e ,  

" n u l l  a n d  v o i d . "  L i k e  h o l d i n g  s h o u l d  b e  e n t e r e d  h e r e i n .  

I n  Berqer, however, because  t h e  m a t t e r  had n o t  been p r e v i o u s l y  



s u b m i t t e d  t o  a r b i t r a t i o n  r e s u l t i n q  i n  an  a r b i t r a t i o n  award, 

t h e  d i s t r i c t  c o u r t  held t h a t  a r b i t r a t i o n  would n o t  b e  compel led  

and t h e  m a t t e r  shou ld  b e  r e s o l v e d  i n  t h e  c o u r t s .  

I n  t h i s  c a s e  o n e  c r i t i c a l  i s s u e  d e t e r m i n e d  i n  Berqe r ,  

s u p r a r  & p r e s e n t  ( t h e  i n v a l i d i t y  o f  t h e  e s c a p e  c l a u s e )  

and one  i s s u e  is n o t  (whether  a r b i t r a t i o n  should be compelled). 

In  t h i s  case a r b i t r a t i o n  has a l r eady  o c c u r r e d  and an a r b i t r a t i o n  

award  i s s u e d ,  w i t h o u t  p r i o r  p r o t e s t  o r  a t t e m p t e d  r e s e r v a t i o n  

o r  r e j e c t i o n  b y  r e s p o n d e n t  Amica.  The  i s s u e  i n  t h i s  case 

i s  n o t  w h e t h e r  t h e  p a r t i e s  s h o u l d  b e  compel led  t o  a r b i t r a t e ,  

b u t  whe the r  h a v i n g  d o n e  S O ,  A m i c a  may, u n d e r  F l o r i d a  l a w r  

r e j e c t  t h e  a r b i t r a t i o n  award a t  w i l l .  

T h i s  d i s t i n c t i o n  is one  c l e a r l y  r ecogn ized  under  F l o r i d a  

lawr and e v e n  u n d e r  a u t h o r i t i e s  m i s t a k e n l y  r e l i e d  upon b y  

r e s p o n d e n t  A m i c a ,  s u c h  a s  K n i q h t  v .  A .  S .  E q u i t i e s ,  I n c . ,  

280 So.2d 456 ( F l a .  4 t h  DCA 1 9 7 3 ) .  A t  page  1 8  o f  i t s  a n s w e r  

b r i e f  Amica c i t e s  K n i s h t ,  s u p r a ,  f o r  t h e  g e n e r a l  p r o p o s i t i o n  

t h a t  a r b i t r a t i o n  a g r e e m e n t s  a r e  n o n - e n f o r c e a b l e  when t h e y  

do  n o t  comport w i t h  t h e  F l o r i d a  A r b i t r a t i o n  Code. 

Reading o f  Kniqht  v .  A .  S. E q u i t i e s ,  I n c . ,  s u p r a ,  demon- 

s t r a t e s  t h e  c o u r t ' s  r e c o g n i t i o n  o f  a  c l e a r  d i s t i n c t i o n  between 

u p h o l d i n g  p r i o r  a r b i t r a t  i o n  p r o c e e d i n g s  which have r e s u l t e d  

i n  a n  a w a r d ,  and  c o m p e l l i n g  f u t u r e  a r b i t r a t i o n .  A t  p a g e  

459 t h e  c o u r t  s p e c i f i c a l l y  n o t e d :  

I t  i s  r e c o g n i z e d  t h a t  a g r e e m e n t s  t o  a r b i t r a t e  
d i s p u t e s  a r e  g e n e r a l l y  l o o k e d  upon w i t h  a p p r o v a l  
b y  t h e  c o u r t s  a n d  e v e r y  r e a s o n a b l e  p r e s u m p t i o n  
w i l l  b e  i n d u l g e d  t o  uphold a r b i t r a t i o n  p r o c e e d i n g s  



w h i c h  h a v e  r e s u l t e d  i n  a n  a w a r d .  However,  t h e  
j u r i s d i c t i o n  o f  t h e  c o u r t s  c a n n o t  b e  i n v o k e d  t o  
s p e c i f i c a l l y  e n f  o r c e  o r  compel a r b i t r a t i o n  u n l e s s  
an agreement  t o  a r b i t r a t e  compl ies  w i t h  t h e  F l o r i d a  
A r b i t r a t i o n  Code. . . . (Emphasis by c o u r t . )  

W h i l e  t h e  f o r e g o i n g  h a s  b e e n  d i s c u s s e d  i n  t e r m s  o f  

e s t o p p e l ,  it is  e q u a l l y  a p p l i c a b l e  i n  t e rms  o f  p u b l i c  p o l i c y  

a n d  c o n t r a c t u a l  v a l i d i t y .  S i m p l y  s t a t e d ,  i r r e s p e c t i v e  o f  

w h e t h e r  a r b i t r a t i o n  would b e  c o m p e l l e d ,  o n c e  i t  h a s  b e e n  

c o n d u c t e d  a n d  a r b i t  r a t  i o n  award i s s u e d ,  a  c l a u s e  p u r p o r t i n g  

t o  a u t h o r i z e  r e j e c t i o n  o f  t h e  award  a t  w i l l  c o n t r a v e n e s  

t h e  F l o r i d a  A r b i t r a t i o n  Code and p u b l i c  p o l i c y  and is n u l l  

and v o i d .  

T h i s  i s  f u l l y  i n  k e e p i n g  w i t h  F l o r i d a ' s  r e c o g n i t i o n  

t h a t  t h e  " v e r y  e s s e n c e n  o f  a r b i t r a t i o n  i s  a g r e e m e n t  t o  b e  

bound b y  t h e  f a c t u a l  d e t e r m i n a t i o n  o f  t h e  a r b i t r a t o r s  and 

t h u s  end t h e  f a c t u a l  c o n t r o v e r s y .  B e r s e r  v .  F i r e m a n ' s  Fund 

I n s .  Company ,  s u p r a ;  T r a v e l e r s  I n s .  Co. v .  L u c k e t t ,  279  

So.2d 885 ( F l a .  3d DCA 1973) . 
Respondent h a s  c i t e d  a  number o f  cases  f o r  t h e  proposi t ion  

t h a t  a r b i t r a t i o n  s h o u l d  i n c l u d e  o n l y  t h o s e  c o n t r o v e r s i e s  

o r  d i s p u t e s  which t h e  p a r t i e s  have agreed  t o  submit  t o  a r b i -  

t r a t i o n .  Pacemaker  C o r p o r a t i o n  v .  E u s t e r ,  357 So .2d  2 0 8  

( F l a .  3d DCA 1978) ( a r b i t r a t o r s  o f  an agreed  one-year warranty 

c l a i m  c o u l d  n o t  r e a c h  o t h e r ,  p r e v i o u s l y  s e t t l e d ,  d a m a g e s  

c l a i m s ) ;  P a i n e ,  Webber, Jackson & C u r t i s  v.  Lucas,  411 So.2d 

1369 ( F l a .  5 t h  DCA 1982) ( a r b i t r a t i o n  would n o t  b e  c o m p e l l e d  

a s  t o  c a s h  fund accoun t  d i s p u t e  where agreement  t o  a r b i t r a t e  



o n l y  a p p l i e d  t o  c l i e n t  commodi ty  a c c o u n t  d i s p u t e ) ;  F r a n k  

J.  Rooney, I n c .  v .  C h a r l e s  W.  Ackerman o f  F l a . ,  I n c . ,  219  

S o . 2 d  1 1 0  ( F l a .  3 d  DCA 1 9 6 9 )  ( s u b c o n t r a c t o r ' s  c l a i m  f o r  

" e x t r a s n  was beyond s c o p e  o f  a g r e e m e n t  t o  a r b i t r a t e  c l a i m s  

under  o r i g i n a l  s u b c o n t r a c t )  . 
Such  a u t h o r i t i e s  a r e  r e a d i l y  d i s t i n g u i s h a b l e  i n  t h a t ,  

i n  e a c h ,  t h e  c h a l l e n q e d  i s s u e  o r  c o n t r o v e r s y  was  w h o l l y  

o u t s i d e  a n y  a q r e e m e n t  t o  a r b i t r a t e .  There  was no agreement  

t o  a r b i t r a t e  t h e  s u b j e c t  issues a n d ,  t h e r e f o r e ,  a r b i t r a t i o n  

o f  t h e  i s s u e s  w o u l d  n e i t h e r  b e  c o m p e l l e d  n o r  e n f o r c e d .  

I n  t h e  c a s e  sub j u d i c e ,  h o w e v e r ,  t h e  c o n t r a c t  b e t w e e n  t h e  

p a r t i e s  c l e a r l y  p r o v i d e d  f o r  a r b i t r a t i o n  o f  t h e  s u b j e c t  

damages i s s u e .  F u r t h e r ,  a f t e r  t h e  c o n t r o v e r s y  a r o s e ,  t h e  

p a r t i e s  a g r e e d  b y  c o r r e s p o n d e n c e  t o  submit  t h a t  v e r y  issue 

t o  a r b i t r a t i o n  ( w i t h o u t  a n y  e x p r e s s e d  r e s e r v a t i o n ;  SA 1; 

SA 2 )  and  a r b i t r a t i o n  o f  t h a t  v e r y  issue was conducted  and 

completed (A 1) .  

A h o l d i n g  t h a t  Amica w a i v e d  a n y  e n t i t l e m e n t  t o  a s s e r t  

t h e  "escapen  c l a u s e  by p roceed ing  t h r o u g h  a r b i t r a t i o n  w i t h o u t  

o b j e c t i o n  i s  f u l l y  i n  k e e p i n g  w i t h  F l o r i d a  l a w .  T h i s  i s  

s o  even i f  t h e  "escapet '  c l a u s e  t e r m s  a r e  viewed a s  an  i n i t i a l  

l i m i t a t i o n  ( a l b e i t  i n v a l i d )  on  t h e  s c o p e  o f  a g r e e m e n t  t o  

a r b i t r a t e  o r  s c o p e  o f  t h e  a r b i t r a t o r ' s  j u r i s d i c t i o n  t o  i s sue  

a  b i n d i n g  a w a r d .  I n  C i t y  o f  West Pa lm Beach v .  Palm Beach 

County P.B.A., 387 So.2d 533 ( F l a .  4 t h  DCA 1 9 8 0 ) ,  t h e  d i s t r i c t  

c o u r t  obse rved  t h a t  w h i l e  p a r t i e s  c o u l d  not  confer  j u r i s d i c t i o n  



on a  c o u r t  by waiver ,  f a i l u r e  t o  object  o r  consent, jur isdic t ion 

i n  a r b i t r a t i o n  proceedings  was a  d i f f e r e n t  ma t t e r .  

A s  t o  j u r i s d i c t i o n  i n  a r b i t r a t i o n  p r o c e e d i n g s  , t h e  

c o u r t  he ld  a t  page 534: 

On t h e  o t h e r  h a n d ,  j u r i s d i c t i o n  i n  a r b i t r a t i o n  
proceedings  i s  c o n f e r r e d  by t h e  ag reemen t  o f  t h e  
p a r t i e s  and i s  c i r c u m s c r i b e d  by t h e  terms of t h a t  
a g r e e m e n t .  A c c o r d i n g l y ,  j u r i s d i c t i o n  may a n d  
does  a r i s e  by waiver ,  f a i l u r e  t o  o b j e c t  and consen t .  

T h u s ,  even  i f  t h e  e s c a p e  c l a u s e  was viewed a s  an  i n i t i a l  

" j u r i s d i c t i o n a l n  l i m i t a t i o n  on a r b i t r a t i o n ,  t h e  l i m i t a t i o n  

was e f f e c t i v e l y  removed o r  waived by Amica when it proceeded 

with  a r b i t r a t i o n  wi thout  o b j e c t i o n .  

R e s p o n d e n t  h a s  n o t  c i t e d  a  s i n g l e  F l o r i d a  a u t h o r i t y  

t h a t  s t a t e s ,  o r  even s u g g e s t s ,  t h a t  where an i s s u e  is c l e a r l y  

a q r e e d  t o  b e  s u b m i t t e d  t o  a r b i t r a t i o n  and is submi t ted  t o  

a r b i t r a t i o n ,  an ensu r ing  a r b i t r a t i o n  award may b e  r e j e c t e d  

a t  w i l l  o r  avoided upon any grounds o t h e r  t han  t h o s e  approved 

and enumera ted  i n  55682.12-14,  F l a .  S t a t .  See D a i r y l a n d  

I n s u r a n c e  Company v.  H u d n a l l ,  279 So.2d 905 ( F l a .  3d DCA 

1973) (where none of grounds s e t  f o r t h  i n  5682.13, F l a .  S t a t . ,  

a r e  p l e d  or found  i t  i s  e r r o r  t o  v a c a t e  a r b i t r a t i o n  award 

between insured  and i n s u r e r ) .  

A s  noted above, respondent has  c i t e d  Kniqht v. A. S. Equi- 

t i e s ,  I n c . ,  280 So.2d 456,  459 ( F l a .  4 t h  DCA 1 9 7 3 )  , f o r  

t h e  p r o p o s i t i o n  t h a t  a r b i t r a t i o n  a g r e e m e n t s ,  and awards ,  

a r e  not  binding i f  they do n o t  comply with  t h e  F l o r i d a  Arb i t r a -  

t i o n  Code. The i n s t a n t  a g r e e m e n t ,  however, f u l l y  complies 



with t h e  code,  except  f o r  t h e  p rov i s ion  purporting t o  authorize 

r e j e c t i o n  a t  w i l l  a f t e r  an a r b i t r a t i o n  award. 

K n i q h t  v .  A .  S .  E q u i t i e s ,  I n c . ,  s u p r a ,  and l i k e  c a s e s  

d e a l  p r i m a r i l y  w i th  c o n t r a c t s  which a t t e m p t  e n g r a f t  t h e  

law o f  o t h e r  j u r i s d i c t i o n s ,  and a r e  d i s t i n g u i s h a b l e  on t h a t  

ground. No such adopt ion of f o r e i g n  law i s  p r e s e n t  h e r e i n .  

More impor tan t ly ,  respondent has omitted a  c r i t i c a l  qua l i f i ca t ion  

of t h e  n o n - e n f o r c e a b i l i t y  r u l e ,  even  where  f o r e i g n  law is  

p r e s e n t .  I n  B u t c h e r  & S i n q e r ,  I n c .  v .  F r i s c h ,  433 So.2d 

1360 ( F l a .  4 t h  DCA 1983) ,  t h e  c o u r t  s t a t e d  t h e  g e n e r a l  r u l e  

more f u l l y  a t  page 1361, a s  fol lows:  

Butcher & Singer  b a s i c a l l y  a s s e r t  t h a t  a  contract  
r e q u i r i n g  a r b i t r a t i o n  p u r s u a n t  t o  t h e  l a w s  o f  
a  f o r e i g n  j u r i s d i c t i o n  is  n o t  en fo rceab le  i n  Florida 
i f  e i t h e r  p a r t y  o b i e c t s  p r i o r  t o  an  a r b i t r a t i o n  
a w a r d .  T h i s  i s  a  c o r r e c t  g e n e r a l  p r e m i s e .  See  
S e c t i o n  682.02,  F l o r i d a  S t a t u t e s  ( 1 9 8 1 ) ,  Damora 
v .  S t r e s s c o n  I n t e r n a t i o n a l ,  I n c . ,  324 So.2d 80 
( F l a .  1 9 7 5 ) ;  Romar T r a n s p o r t s  L t d .  v .  I r o n  and  
S t e e l  Company o f  T r i n i d a d  and Tobaqo,  L t d . ,  386 
So.2d 572, 574 (F l a .  4 t h  DCA 1980);  Kniqht v. H .  S. 
E q u i t i e s ,  I n c . ,  280 So.2d 456 ( F l a .  4 t h  DCA 1973) .  
(Emphasis supp l i ed . )  

Thus ,  unde r  B u t c h e r  & S i n q e r  , I n c .  v .  F r i s c h ,  s u p r a ,  

and c a s e s  c i t e d  t h e r e i n ,  a  p a r t y  m u s t  o b j e c t  p r i o r  t o  a n  

a r b i t r a t i o n  award. Even i f ,  arquendo, t h e  i n s t a n t  contractual  

t e r m s  d i f f e r e d  w i t h  C h a p t e r  682 a d e q u a t e l y  t o  i n i t i a l l y  

a l l o w  Amica t o  o b j e c t  and a v o i d  e n f o r c e a b i l i t y ,  t h a t  r i g h t  

was l o s t  o r  waived when Amica al lowed t h e  m a t t e r  t o  p r o c e e d  

without  p r o t e s t  through a r b i t r a t i o n  and t o  a r b i t r a t i o n  award. 

Once an a r b i t r a t i o n  award was e n t e r e d ,  t h e  t e r m s  o f  C h a p t e r  

682 ,  F l o r i d a  S t a t u t e s ,  c l e a r l y  were  a p p l i c a b l e  a s  t o  means 



o f  a n d  g r o u n d s  f o r  v a c a t i n g  o r  a v o i d i n g  t h e  award. Whether 

t h e  " e s c a p e n  c l a u s e  is viewed as h a v i n g  b e e n  w a i v e d  b y  lack 

o f  p r e - a r b i t r a t i o n  award p r o t e s t  by A m i c a ,  o r  as being con t ra ry  

t o  p u b l i c  p o l i c y  and ,  t h e r e f o r e ,  n u l l  a n d  v o i d ,  it i s  c l e a r  

t h a t  s a i d  c l a u s e  i s  i n s u f f i c i e n t  and i n e f f e c t i v e  as a means 

o f  a v o i d a n c e  o f  an  a r b i t r a t i o n  award, once  e n t e r e d .  

A m i c a  h a s  a r g u e d  a t  p a g e s  17-18  o f  i t s  a n s w e r  b r i e f  

t h a t  i f  t h e  " e s c a p e n  c l a u s e  is i n v a l i d ,  t h e n  t h e  a r b i t r a t i o n  

c l a u s e  i s  v o i d  i n i t i o  i n  i t s  e n t i r e t y  and t h e  a r b i t r a t i o n  

award c o u l d  n o t  b e  con£ irmed.  T h i s  is i n c o r r e c t .  I n  Damora 

v .  S t r e s s c o n  I n t e r n a t i o n a l r  I n c . ,  324 So.2d 80 ( F l a .  1 9 7 5 ) ,  

a n d  a g a i n  i n  Romar T r a n s p o r t s  v .  I r o n  a n d  S t e e l  Co . ,  3 8 6  

So.2d 572 ( F l a .  4 t h  DCA 1 9 8 0 ) ,  it was s p e c i f i c a l l y  r ecogn ized  

t h a t  c o n f l i c t  w i t h  t h e  a r b i t r a t i o n  c o d e  d i d  n o t  r e n d e r  a 

c o n t r a c t  v o i d  & i n i t i o ,  b u t  mere ly  v o i d a b l e .  I n  t h e  l a t t e r  

case it was a l s o  s p e c i f i c a l l y  h e l d  t h a t  t h e  r i g h t  t o  a s s e r t  

u n e n f o r c e a b i l i t y  o f  s u c h  a c l a u s e  was w a i v e a b l e  by f a i l u r e  

t o  t i m e l y  a s s e r t  t h e  r i g h t .  

Amica 's  r e l i a n c e  on T i t l e  & Trus t  Co. of F l o r i d a  v. Parker ,  

468 So.2d 520 ( F l a .  1st DCA 1985) , is  p a r t i c u l a r l y  misp laced .  

A m i c a  c i t e s  t h e  case  f o r  t h e  p r o p o s i t i o n  t h a t  i n v a l i d i t y  

o f  t h e  " e s c a p e n  c l a u s e  would r e n d e r  t h e  e n t i r e  a r b i t r a t i o n  

a g r e e m e n t  v o i d  & i n i t i o .  I n  t h a t  c a s e ,  however, t h e  c o u r t  

conc luded  i n  i t s  o p i n i o n  as f o l l o w s :  

Where a c o n t r a c t  c o n t a i n s  b o t h  l e g a l  and i l l e g a l  
t e r m s  a n d  e n f o r c e m e n t  o f  t h e  i l l e g a l  t e r m s  c a n  
b e  r e f  used w i t h o u t  n u l l i f y i n g  t h e  c o n t r a c t ' s  e s s e n t i a l  
p u r p o s e ,  c o u r t s  w i l l  g i v e  e f f e c t  t o  t h o s e  v a l i d  



p o r t i o n s  and i g n o r e  t h e  i l l e g a l  terms, N e w  P r o d u c t s  
Corp. v .  C i t v  o f  N. M i a m i ,  2 4 1  So .2d  4 5 1  ( F l a .  3d 
DCA 1 9 7 0 ) ,  c e r t .  d e n . ,  244 So.2d 434 ( F l a .  1 9 7 1 ) ;  
P o i n t s  v .  B a r n e s ,  3 0 1  So.2d  1 0 2 ,  1 0 4  ( F l a .  4 t h  
DCA 1 9 7 4 ) ,  c e r t .  den . ,  312 So.ed 751  ( F l a .  1 9 7 5 ) .  

T h u s ,  t h e  h o l d i n g  i n  T i t l e  & T r u s t  Co. o f  F l o r i d a  v .  P a r k e r ,  

s u p r a ,  a u t h o r i z e s  e x c i s i o n  o f  t h e  i n v a l i d  " e s c a p e "  c l a u s e  

w h i l e  r e t a i n i n g  t h e  c o n t r a c t ' s  e s s e n t i a l  p u r p o s e  o f  d i s p u t e  

r e s o l u t i o n  b y  a r b i t r a t i o n .  T h i s  i s  o b v i o u s l y  t h e  p r o p e r  

c o u r s e  w h e r e  a r b i t  r a t i o n  h a s  a l r e a d y  b e e n  c o n d u c t e d  and  

an a r b i t r a t i o n  award h a s  i s s u e d .  

F o r  t h e  f o r e g o i n g  r e a s o n s ,  p e t i t i o n e r  r e s p e c t f u l l y  

s u b m i t s  t h a t  t h e  d i s t r i c t  c o u r t  e r r e d  a n d  m u s t  b e  r e v e r s e d .  

A c o n t r a c t u a l  " e s c a p e n  c l a u s e  which p e r m i t s  a p a r t y  t o  re ject  

an  a r b i t r a t i o n  award a t  w i l l ,  and i r r e s p e c t i v e  o f  t h e  a b s e n c e  

o f  s t a t u t o r y  g r o u n d s ,  i s  c o n t r a r y  t o  C h a p t e r  6 8 2 ,  F l o r i d a  

S t a t u t e s ,  a n d  t h e  p u b l i c  p o l i c y  o f  F l o r i d a .  T h e  e s c a p e  

c l a u s e  s h o u l d ,  t h e r e f o r e ,  b e  h e l d  n u l l  and v o i d ,  and s t r i c k e n .  

F u r t h e r ,  e v e n  i f  a r q u e n d o  t h e  p r e s e n c e  o f  t h e  c l a u s e  

and i t s  c o n f l i c t  w i t h  C h a p t e r  6 8 2 ,  F l o r i d a  S t a t u t e s ,  would  

a l l o w  e i t h e r  p a r t y  t o  o b j e c t  and a v o i d  compel led  a r b i t r a t i o n ,  

t h e  a p p l i c a t i o n  o f  s u c h  a c l a u s e  a f t e r  a r b i t r a t i o n  h a s  b e e n  

c o n d u c t e d  w i t h o u t  p r o t e s t  a n d  a n  a r b i t r a t i o n  award e n t e r e d  

c l e a r l y  c o n t r a v e n e s  C h a p t e r  682, F l o r i d a  S t a t u t e s ,  and p u b l i c  

p o l i c y .  T h u s ,  t h e  a t t e m p t e d  a p p l i c a t i o n  s h o u l d  b e  h e l d  

n u l l  and v o i d  a s  a b a s i s  f o r  a v o i d a n c e  o f  c o n f i r m a t i o n  o f  

t h e  a r b i t r a t i o n  award. 



Any o t h e r  h o l d i n g  would a l l o w  r e s p o n d e n t  t o  l i t i g a t e  

t h e  f a c t u a l  i s s u e  o f  amount o f  damages f i r s t  i n  a r b i t r a t i o n  

p r o c e e d i n g s  a n d ,  i f  d i s p l e a s e d  w i t h  t h e  a r b i t r a t i o n  award,  

have a n o t h e r  g o  a t  l i t i g a t i o n  o f  t h e  i d e n t i c a l  f a c t u a l  i s s u e  

o f  amoun t  o f  d a m a g e s .  S u c h  a s e c o n d ,  r e - l i t i g a t i o n  o f  t h e  

i d e n t i c a l  f a c t u a l  i s s u e  i s  c l e a r l y  c o n t r a r y  t o  t h e  p u b l i c  

p o l i c y  o f  t h i s  s t a t e .  See T r a v e l e r s  I n s u r a n c e  Company v .  

L u c k e t t ,  279 So.2d 885 ( F l a .  3d DCA 1 9 7 3 ) .  

T h i s  C o u r t  s h o u l d  r e v e r s e  t h e  e r r o n e o u s  d e c i s i o n  below. 

S i n c e  t h e  r e c o r d  e s t a b l i s h e s  t h a t  n o  s t a t u t o r y  g r o u n d  f o r  

d e n i a l  o f  c o n f i r m a t i o n  o f  t h e  a r b i t r a t i o n  a w a r d  was p l e d  

o r  found (A 3 - 4 ) ,  t h i s  C o u r t  s h o u l d  d i r e c t  t h a t  upon remand 

t h e  a r b i t r a t i o n  a w a r d  i n  f a v o r  o f  p e t i t i o n e r  J o h n  S .  Roe 

b e  con£ i rmed.  

REPLY POINT I1 

THE CONTRACT PROVISION AUTHORIZING THE 
INSURER TO UNILATERALLY REJECT ANY ARBITRA- 
TION AWARD E X C E E D I N G  $ 1 0 , 0 0 0  SHOULD 
BE CONSTRUED T O  AUTHORIZE REJECTION 
ONLY UPON OR BY TIMELY FILING OF COURT 
APPLICATION SETTING FORTH THEREIN GROUNDS 
SPECIFIED I N  55682 .13  AND 6 8 2 . 1 4 ,  FLA. 
STAT. 

T h e  t h r u s t  o f  t h i s  p o i n t  i s  t h a t ,  u n d e r  a p p l i c a b l e  

F l o r i d a  l a w  a n d  p r o p e r  c o n t r a c t u a l  i n t e r p r e t a t i o n ,  A m i c a  

c o u l d  a v o i d  c o n f i r m a t i o n  o f  t h e  a r b i t r a t i o n  award  o n l y  by 

(1) s u b m i t t i n g  a n  " a p p l i c a t i o n n  i n  c o u r t  w h i c h  ( 2 )  s e t s  

f o r t h  g rounds  a u t h o r i z e d  under  55682.12-14, F l a .  S t a t .  ( A  11- 

1 2 ) .  R e s p o n d e n t  A m i c a  f i l e d  n o  a p p l i c a t i o n ,  a n d  o f f e r e d  

no  g r o u n d s  a u t h o r i z e d  by  55682.12-14, F l a .  S t a t .  
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A s  t o  t h i s  p o i n t ,  Arnica h a s  o f f e r e d  l i t t l e  t h a t  r e q u i r e s  

r e sponse .  I n  e s s e n c e ,  Arnica mere ly  a r g u e s ,  w i t h o u t  c i t a t i o n  

o f  a u t h o r i t y ,  t h a t  i t s  c o n t r a c t  is o u t s i d e  o f  and u n f e t t e r e d  

by Chap te r  6 8 2 ,  F l o r i d a  S t a t u t e s ,  r e s p e c t i n g  a r b i t r a t i o n .  

I n  t h i s  c o n t e n t i o n  Arnica o v e r l o o k s  t h a t  i t s  c o n t r a c t  d o e s  

not s t a t e  t h a t  t h e  F l o r i d a  A R b i t r a t i o n  Code s h a l l  n o t  a p p l y .  

See S682 .02 ,  F l a .  S t a t .  ( A  11). Arnica a l s o  o v e r l o o k s  t h a t  

a l l  a p p l i c a b l e  F l o r i d a  law, i n c l u d i n g  t h e  F l o r i d a  A r b i t r a t i o n  

Code,  i s  i n c o r p o r a t e d  i n  Arnica ' s  c o n t r a c t  a s  i f  se t  f o r t h  

f u l l y  t h e r e i n .  Department o f  I n s u r a n c e  v. Teachers  I n s .  Co., 

404 So.2d 735,  741 ( F l a .  1 9 8 1 ) .  

D e s p i t e  A r n i c a ' s  p r o t e s t a t i o n s  t o  t h e  c o n t r a r y ,  t h e  

c o n t r a c t  b e f o r e  t h i s  C o u r t  i s  c l e a r l y  s i l e n t  on i t s  f a c e  

a s  t o  t h e  m e a n s  o f  r e j e c t i n g  a n  a r b i t r a t i o n  award  which  

exceeds $10,000. When t h e  provis ions  of SS682.12-14, F l a  . S t a t .  , 
a r e  i n c o r p o r a t e d  a s  r e q u i r e d  b y  l a w ,  h o w e v e r ,  it is c l e a r  

t h a t  t h e  r e q u i r e d  means o f  r e j e c t i o n  i s  t h e  f i l i n g  o f  a  

j u d i c i a l  a p p l i c a t i o n .  T h i s ,  Arnica c l e a r l y  f a i l e d  t o  d o .  

I t  was e r r o r ,  the re fo re ,  t o  deny conf i rmat ion  o f  t h e  a r b i t r a t i o n  

award. 

I t  i s  e q u a l l y  c l e a r  t h a t  t h e  c o n t r a c t  b e f o r e  t h i s  Cour t  

is s i l e n t  a s  t o  authorized s r o u n d s  f o r  r e j e c t i o n  o f  an  a r b i t r a -  

t i o n  award  e x c e e d i n g  $ 1 0 , 0 0 0 .  T h i s  c o u l d  b e  c o n s t r u e d  a s  

a u t h o r i z i n g  u n i l a t e r a l  r e j e c t i o n  o f  a n  a r b i t r a t i o n  a w a r d  

a t  w i l l ,  b u t  s u c h  a  c o n s t r u c t i o n  is c o n t r a r y  t o  t h e  F l o r i d a  

A r b i t r a t i o n  Code a n d  p u b l i c  p o l i c y .  B e r s e r  v .  F i r e m a n ' s  



Fund I n s .  Company, 515 So .2d 997 ( F l a .  3d DCA 1987) . Such 

an i n t e r p r e t a t i o n ,  l ead ing  t o  i n v a l i d i t y ,  s h o u l d  b e  a v o i d e d  

w h e r e  p o s s i b l e .  E x c e l s i o r  I n s .  Co. v .  Pomona Park Bar & 

Packase S t o r e ,  369 So.2d 938 ( F l a .  1979) .  

Proper c o n s t r u c t i o n  r e q u i r e s  t h e  i nco rpo ra t ion  of grounds 

f o r  vaca t ing  o r  modifying an a r b i t r a t i o n  award a s  s e t  f o r t h  

a n d  r e s t r i c t e d  i n  55682.12-14, F l a .  S t a t .  Depar tment  o f  

I n s u r a n c e  v .  T e a c h e r s  I n s .  Co.,  s u p r a .  Absent  a s s e r t i o n  

and f i n d i n g  o f  o n e  o r  more o f  t h e  a u t h o r i z e d  grounds ,  t h e  

a r b i t r a t i o n  award must  b e  c o n f i r m e d .  D a i r y l a n d  I n s u r a n c e  

Company v.  H u d n a l l ,  279 So.2d 905 ( F l a .  3d DCA 1973) .  No 

such grounds were p r e s e n t  h e r e i n  and it was e r r o r ,  t h e r e f o r e ,  

t o  deny conf i rmat ion  of  t h e  a r b i t r a t i o n  award. 

The d i s t r i c t  c o u r t  e r r e d  i n  f a i l i n g  t o  p rope r ly  c o n s t r u e  

t h e  c o n t r a c t  a s  i nco rpo ra t ing  F l o r i d a  law. When t h e  c o n t r a c t  

i s  p r o p e r l y  s o  c o n s t r u e d ,  i t  i s  c l e a r  t h a t  Amica n e i t h e r  

f i l e d  t h e  required a p p l i c a t i o n  nor demonstrated any au tho r i zed  

ground  f o r  d e n i a l  o f  c o n f i r m a t i o n  of t h e  a r b i t r a t i o n  award. 

This  Court  should r e v e r s e  t h i s  e r r o r ,  and d i r e c t  t h a t  upon 

remand t h e  a r b i t r a t i o n  award be confirmed. 

CONCLUSION 

T h i s  C o u r t  s h o u l d  r e v e r s e  and d i r e c t  c o n f i r m a t i o n  of 

t h e  a r b i t r a t i o n  award. The " e s c a p e n  c l a u s e  which p u r p o r t s  

t o  a l l o w  Amica t o  submit  t h e  i s s u e  of damages t o  a r b i t r a t i o n  

and t h e n  r e j e c t  a t  w i l l  any  a r b i t r a t i o n  a w a r d  e x c e e d i n g  

$ 1 0 , 0 0 0  i s  c o n t r a r y  t o  F l o r i d a  l a w  a n d  p u b l i c  p o l i c y .  



Fur the rmore ,  where Amica p a r t i c i p a t e d  i n  a r b i t r a t i o n  proceedings 

w i t h o u t  p r o t e s t  and an a r b i t r a t i o n  award  was d u l y  e n t e r e d ,  

w a i v e r  and  e s t o p p e l  p r e c l u d e  s u b s e q u e n t  a s s e r t i o n  o f  a n y  

r i g h t  t o  r e j e c t  t h e  award a t  w i l l .  

R e v e r s a l  is a l s o  r e q u i r e d  because  o f  e r r o n e o u s  i n t e r p r e -  

t a t i o n  o f  t h e  c o n t r a c t .  A l l  c o n t r a c t s  i n c o r p o r a t e  e x i s t i n g  

F l o r i d a  l a w ,  a n d  a r e  t o  b e  r e a d  a s  t h o u g h  s u c h  law is se t  

f o r t h  f u l l y  t h e r e i n .  P roper  i n t e r p r e t a t i o n  o f  t h e  c o n t r a c t  

r e q u i r e s  t h a t  a n y  r e j e c t i o n  o f  a n  a r b i t r a t i o n  award b e  by 

t i m e l y  j u d i c i a l  a p p l i c a t i o n .  P roper  i n t e r p r e t a t  i o n  r e q u i r e s  

t h a t  s u c h  r e j e c t i o n  may o n l y  b e  based upon grounds  a u t h o r i z e d  

i n  55682.12-14,  F l a .  S t a t .  N e i t h e r  r e q u i r e m e n t  was  met 

by  Amica, a n d  t h e  t r i a l  c o u r t  a n d  d i s t r i c t  c o u r t  e r r e d  i n  

denying c o n f i r m a t i o n .  

Amica h a s  had i t s  o p p o r t u n i t y  t o  o n c e  f u l l y  l i t i g a t e  

t h e  amount o f  damages  i n  t h e  c h o s e n  f o r u m  o f  a r b i t r a t i o n .  

Now t h a t  a n  a r b i t r a t i o n  award  h a s  i s s u e d ,  Amica shou ld  n o t  

b e  a l l o w e d  t o  r e - l i t i g a t e  t h i s  i d e n t i c a l  i s s u e  i n  c o u r t .  

T h i s  Cour t  s h o u l d  b r i n g  t h i s  controversy t o  t h e  end contemplated 

by F l o r i d a  law and p u b l i c  p o l i c y  b y  d i r e c t i n g  c o n f i r m a t i o n  

of  t h e  a r b i t r a t i o n  award. 

R e s p e c t f u l l y  s u b m i t t e d ,  
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and 
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E r v i n ,  V a r n ,  Jacobs, 
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AND 
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C .  KENNETH STUART, J R .  
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L a k e l a n d ,  F L  3 3 8 0 6 - 2 1 7 7  
( 8 1 3 )  6 8 8 - 2 4 0 5  
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