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PRELIMINARY STATEMENT 

T h e  P e t i t i o n e r  was t h e  a p p e l l a n t  i n  t h e  F o u r t h  D i s t r i c t  

C o u r t  of A p p e a l  a n d  t h e  d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  T h e  

R e s p o n d e n t  was t h e  a p p e l l e e  a n d  t h e  p r o s e c u t i o n ,  r e s p e c t i v e l y ,  i n  

t h o s e  lower c o u r t s .  I n  t h e  b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  

t o  as  t h e y  a p p e a r  b e f o r e  t h i s  H o n o r a b l e  C o u r t .  

The  s y m b o l  "A" w i l l  be u s e d  t o  r e fe r  t o  t h e  a p p e n d i x  w h i c h  

i n c l u d e s  t h e  d e c i s i o n  of t h e  d i s t r i c t  c o u r t  of a p p e a l .  



STATEMENT OF THE CASE AND FACTS 

Petitioner was convicted of armed burglary pursuant to Sec- 

tion 810.02(2) (b) , Florida Statutes on evidence that he and his 
companion burglarized a house, that during the burglary the com- 

panion stole a gun without Petitioner's knowledge, and that after 

the burg1 ary, some bullets were found in Petitioner's apartment 

which were not shown to fit the stolen gun. Based on these 

facts, the Fourth District Court of Appeal decided that even if 

the gun stolen by Petitioner's companion was not loaded, Peti- 

tioner's conviction for armed burglary would be upheld. The 

district court's opinion was rendered on December 9, 1987, and 

Petitioner timely noticed his intention to invoke the jurisdic- 

tion of this Court on December 29, 1987. 



SUMMARY OF THE ARGUMENT 

The F o u r t h  D i s t r i c t  C o u r t  o f  Appea l  h a s  d e c i d e d  i n  t h e  p r e s -  

e n t  c a s e  t h a t  t h e f t  o f  a  g u n  -- e v e n  a n  u n l o a d e d  o n e  f o r  w h i c h  

t h e  d e f e n d a n t  h a s  n o  a m m u n i t i o n  -- may s u p p o r t  c o n v i c t i o n  f o r  

armed b u r g l a r y .  T h i s  d e c i s i o n  e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t s  

w i t h  d e c i s i o n s  o f  o t h e r  d i s t r i c t  c o u r t s  o f  a p p e a l  r e q u i r i n g  p r o o f  

t h a t  t h e  s t o l e n  g u n  w a s  l o a d e d  o r  t h e  d e f e n d a n t  h a d  a c c e s s  t o  

a m m u n i t i o n  f i t t i n g  i t  i n  o r d e r  f o r  a n  armed b u r g l a r y  c o n v i c t i o n  

t o  l i e .  Thus ,  t h i s  C o u r t  h a s  j u r i s d i c t i o n  t o  e n t e r t a i n  t h e  p r e s -  

e n t  c a s e  and  r e s o l v e  t h e  c o n f l i c t  among t h e  d i s t r i c t  c o u r t s .  



ARGUMENT 

POINT INVOLVED 

THE DECISION BELOW CONFLICTS WITH DECISIONS OF 
OTHER DISTRICT COURTS OF APPEAL AS TO WHETHER 
THE STATE MUST PROVE THAT A  GUN STOLEN DURING A  
BURGLARY WAS LOADED OR THE DEFENDANT HAD AMMU- 
NITION WHICH FIT  I T  I N  ORDER TO SUPPORT A  CON- 
VICTION FOR ARMED BURGLARY. 

I n  t h e  d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  

b e l o w ,  it was  h e l d  t h a t  p r o o f  t h a t  a g u n  s t o l e n  d u r i n g  a b u r g l a r y  

w a s  l o a d e d  a t  t h e  t i m e  o r  t h a t  t h e  t h i e f  had  access t o  b u l l e t s  

f i t t i n g  t h e  g u n  w a s  n o t  n e c e s s a r y  t o  s u p p o r t  a c o n v i c t i o n  f o r  

a r m e d  b u r g l a r y  p u r s u a n t  t o  S e c t i o n  8 1 0 . 0 2 ( 2 )  ( b )  , F l o r i d a  S t a t -  

u t e s  ( 1 9 8 5 ) .  I n  so  h o l d i n g ,  t h e  d i s t r i c t  c o u r t  d i r e c t l y  a n d  

e x p r e s s l y  c o n f l i c t e d  w i t h  a l o n g  l i n e  o f  cases f r o m  o t h e r  d i s -  

t r i c t  c o u r t s  o f  appeal w h i c h  r e q u i r e  t h a t  a mere s h o w i n g  t h a t  a 

g u n  h a s  b e e n  s t o l e n  i s  i n s u f f i c i e n t ,  s t a n d i n g  a l o n e ,  t o  p r o v e  

t h a t  a b u r g l a r y  w a s  c o m m i t t e d  w h i l e  "a rmed . "  S a n d e r s  v .  S t a t e ,  

3 5 2  So.2d  1 1 8 7  ( F l a .  1st DCA 1 9 7 7 ) .  I n s t e a d ,  i n  o r d e r  t o  s u s t a i n  

a c o n v i c t i o n  f o r  a rmed  b u r g l a r y ,  t h e  s t a t e  m u s t  prove e i t h e r  t h a t  

t h e  g u n  w a s  l o a d e d  when s t o l e n ,  S t a t e  v. R o d r i g u e z ,  402 So.2d  8 6  

( F l a .  3d DCA 1 9 8 1 ) ;  or  t h a t  t h e  d e f e n d a n t  a l so  h a d  i n  h i s  posses- 

s i o n ,  c o n t e m p o r a n e o u s l y  w i t h  t h e  g u n ,  a m m u n i t i o n  w h i c h  r e n d e r e d  

h i m  c a p a b l e  o f  l o a d i n g  i t .  M i l l s  v. S t a t e ,  400  So .2d  5 1 6  ( F l a .  

5 t h  DCA 1 9 8 1 ) .  

T h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  r e l i e d  f o r  i t s  h o l d i n g  

i n  t h e  i n s t a n t  case o n  t h i s  C o u r t ' s  d e c i s i o n  i n  B e n t l e y  v. S t a t e ,  

5 0 1  So.2d 6 0 0  ( F l a .  1 9 8 7 ) .  B e n t l e y  d e t e r m i n e d  t h a t  n o  p r o o f  t h a t  

t h e  g u n  u s e d  i n  a n  a g g r a v a t e d  a s s a u l t  is l o a d e d  is r e q u i r e d  i n  



o r d e r  t o  t r i g g e r  t h e  o p e r a t i o n  o f  t h e  t h r e e  y e a r  m a n d a t o r y  m i n i -  

mum s e n t e n c e  f o r  u s e  o f  a  f i r e a r m  d u r i n g  a f e l o n y  u n d e r  s e c t i o n  

7 7 5 . 0 8 7 ( 2 ) ,  F l o r i d a  S t a t u t e s .  B u t  u n l i k e  S e c t i o n  8 1 0 . 0 2 ( 2 )  ( b ) ,  

w h i c h  r e q u i r e s  t h a t  a d e f e n d a n t  b e  " a r m e d "  w i t h  a  d a n g e r o u s  

weapon,  S e c t i o n  7 7 5 . 0 8 7 ( 2 )  i s  i n v o k e d  w h e r e  a  d e f e n d a n t  m e r e l y  

h a s  " i n  h i s  p o s s e s s i o n "  a f i r e a r m .  B e c a u s e  o f  t h i s  p a t e n t  and  

s i g n i f i c a n t  d i f f e r e n c e  i n  d e f i n i t i o n s ,  t h i s  C o u r t  s p e c i f i c a l l y  

r e f u s e d  t o  e x t e n d  B e n t l e y  t o  t h e  armed b u r g l a r y  s i t u a t i o n  p r e s e n t  

i n  t h e  i n s t a n t  c a s e .  B e n t l e y ,  5 0 1  So.2d a t  602.  

T h e  c o n f l i c t  b e t w e e n  t h e  i n s t a n t  d e c i s i o n  o f  t h e  F o u r t h  

D i s t r i c t  C o u r t  o f  A p p e a l  and t h e  d e c i s i o n s  o f  t h e  o t h e r  d i s t r i c t  

c o u r t s  c i t e d ,  s u p r a ,  i s  c l e a r .  M o r e o v e r ,  b e c a u s e  t h e  i s s u e  

r a i s e d  i n  t h e  p r e s e n t  case h a s  n e v e r  b e e n  d i r e c t l y  a d d r e s s e d  b y  

t h i s  C o u r t ,  o t h e r  t h a n  d i c t a  i m p l i e d l y  a p p r o v i n g  S a n d e r s  i n  

B e n t l e y ,  a n  e x p r e s s  d i s c u s s i o n  o f  t h e  m a t t e r  b y  t h i s  C o u r t ,  

t o g e t h e r  w i t h  r e s o l u t i o n  o f  t h e  c o n f l i c t  e n g e n d e r e d  by t h e  d i s -  

t r i c t  c o u r t ' s  d e c i s i o n  b e l o w ,  w i l l  f i n a l l y  s e t  t o  rest t h e  a p p a r -  

e n t  c o n f u s i o n  w h i c h  now e x i s t s  i n  t h i s  s t a t e  as  t o  t h e  a p p r o p -  

r i a t e  b u r d e n  o f  p r o o f  t o  b e  m e t  i n  p r o s e c u t i o n s  f o r  a r m e d  b u r g -  

l a r y .  



CONCLUSION 

T h i s  c o u r t  may a n d  s h o u l d  e x e r c i s e  i t s  d i s c r e t i o n  t o  r e v i e w  

t h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  o f  a p p e a l .  
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