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PRELIMINARY STATEMENT 

P e t i t i o n e r ,  John E ,  Hardee, the c r i m i n a l  defendant  and 

a p p e l l a n t  below in t h e  appended Hardee u, S t a t e ,  12 F.L.W. 

2781 ( F l a .  4 t h  DCA Dec, 9 ,  1987 ) ,  w i l l  b e  r e f e r r e d  t o  as 

I t  p e t i t i o n e r " .  Respondent,  the S t a t e  of  F l o r i d a ,  the pro-  

s e c u t i n g  a u t h o r i t y  below, w i l l  be  r e f e r r e d  t o  as "the S t a t e " .  

No r e f e r e n c e s  t o  t h e  r e c ~ r d  on appea l  w i l l  be  neces sa ry .  

A l l  emphasis w i l l  b e  s u p p l i e d  by the S t a t e .  



STATEMENT OF THE CASE AND FACTS 

Those details relevant to a resolution of the thres- 

hold jurisdictional question are related in the unanimous 

opinion of the Fourth District Court of Appeal in Hardee v. 

State, which the State adopts as its statement of the case 

and facts. 



STATEMENT OF JURISDICTION/SUMMARY OF ARGUMENT 

Petitioner seeks to invoke the discretionary jurisdiction 

of this Court under Article V, Section 3(b)(3) of the Consti- 

tution of the State of Florida and F1a.R.App.P. 9.030(a)(iv) 

on the ground that this decision allegedly conflicts with 

decisions of other appellate courts such as, Sanders v. State, 

infra, on the same question of law. However, no basis for 

conflict certiorari jurisdiction exists insofar as the cases 

petitioner relies on for sane are legally consistent with 

the decision over which review is sought. 



LSSUE 

THE COURT SHOULD NOT GRANT 
DISCRETIONARY REVIEW OVER 
THE DECLSION BELOW ON THE 
BASIS OF ALLEGED BUT NON- 
EXISTENT CONFLICTS WITH 
OTHER APPELLATE COURT DE- 
CISIONS. 
(Res ta ted) .  

ARGUMENT 

P e t i t i o n e r  seeks t o  e s t a b l i s h  t h i s  Court ' s "conf l i c t "  

c e r t i o r a r i  j u r i s d i c t i o n  by implying t h a t  t h e  Fourth D i s -  

t r i c t ' s  dec is ion  d i r e c t l y  and express ly  c o n f l i c t s  wi th  de- 

c i s i a n s  of o the r  D i s t r i c t  Courts such a s  Sanders v .  S t a t e ,  

352 So.2d 1187 (Fla .  1st DCA 1977),  S t a t e  v. Rodriquez, 

402 So.2d 86 (F la .  3d DCA 1981) and M i l l s  v .  S t a t e ,  400 

n So.2d 516 (Fla .  5 t h  DCA 1981). The S t a t e  a s s e r t s  t h a t  

P e t i t i o n e r  has  n o t  demonstrated c o n f l i c t  wi th  o the r  s t a t e  

a p p e l l a t e  dec is ions  from the  face  of t h e  dec i s ion  i n  t h e  

i n s t a n t  case ,  t h a t  t h e  dec is ion  does no t  c o n f l i c t  wi th  o the r  

dec i s ions ,  and t h a t  t h i s  Honorable Court t h e r e f o r e  l acks  

j u r i s d i c t i o n  t o  g ran t  P e t i t i o n e r ' s  app l i ca t ion  f o r  d i s c r e t i o n -  

a ry  review. 

In Sanders v. S t a t e ,  supra ,  t h e  F i r s t  D i s t r i c t ,  i n  i n t e r -  

p r e t i n g  F lo r ida  S t a t u t e  § 8 1 0 . 0 2 ( 2 ) ( b ) ,  s t a t e d  t h a t ,  " the mere 

showing of t h e f t  of a  gun a f t e r  en te r ing  a  s t r u c t u r e ,  s tanding  

a lone ,  i s  i n s u f f i c i e n t  t o  e s t a b l i s h  burglary  armed wi th  a  

dangerous weapon". (emphasis added) . Subsequently, i n  Wilson 

v. S t a t e ,  438 So.2d 108, 109 (F la .  1st DCA 1983),  the  F i r s t  



D i s t r i c t  c l a r i f i e d  Sanders by ho ld ing  t h a t  a  showing of 

t h e f t  of a  gun would be  s u f f i c i e n t  t o  e s t a b l i s h  enhanced 

b u r g l a r y ,  pursuant  t o  F l o r i d a  S t a t u t e  1 8 1 0 . 0 2 ( 2 ) ( b ) ,  where 

i t  i s  a l s o  shown t h a t  t h e  defendant  possessed ammunition dur-  

i ng  t h e  bu rg l a ry .  Accordingly,  whether o r  n o t  t h e  gun was 

a c t u a l l y  loaded was n o t  r e l e v a n t ,  a s  long a s  ammunition was 

r e a d i l y  a v a i l a b l e  c l o s e  by.  

S i m i l a r i l y  t h e  c o u r t s  i n  M i l l s  v .  S t a t e ,  400 So.2d 516 

( F l a .  5 t h  DCA 1981) and - Fowler v .  S t a t e ,  375 So.2d 879 ( F l a .  

2nd DCA 1979) ,  have a l s o  recognized t h a t  a  b u r g l a r y  i s  enhanc- 

ed  t o  armed b u r g l a r y  where a  gun i s  s t o l e n  dur ing  t h e  b u r g l a r y  

and t h e  defendant  possesses  ammunition a t  t h a t  t ime.  

Accordingly,  t h e  Fourth  D i s t r i c t  i n  Hardee v .  S t a t e ,  12 

F.L.W. 2781 ( F l a .  4 t h  DCA Dec. 9 ,  1987) ,  h e l d  c o n s i s t e n t l y  

w i t h  t h e  above d e c i s i o n s .  The c o u r t  a l s o  r e l i e d  on t h e  

a n a l y s i s  involved i n  t h i s  C o u r t ' s  d e c i s i o n  i n  Bent ley v.  S t a t e ,  

501 So.2d 600 ( F l a .  1987) .  Thus t h e  Fourth  D i s t r i c t ' s  ho ld ing  

t h a t  evidence showing a  gun and ammunition s t o l e n  dur ing  a  

b u r g l a r y  i s  s u f f i c i e n t  t o  enhance t h a t  b u r g l a r y  t o  armed 

b u r g l a r y ,  under F l o r i d a  S t a t u t e  § 8 1 0 . 0 2 ( 2 ) ( b ) ,  i s  n o t  i n  

express  o r  d i r e c t  c o n f l i c t  w i t h  any a p p e l l a t e  c o u r t  d e c i s i o n s .  

Thus, t h e  ca ses  c i t e d  by P e t i t i o n e r  do n o t  l e g a l l y  con- 

f l i c t  w i t h  Hardee as P e t i t i o n e r  c la ims .  A l l  o f  t h e s e  c i t e d  

d e c i s i o n s  c o n s i s t e n t l y  apply t h e  same l e g a l  p r i n c i p l e .  According- 

l y ,  t h i s  Court must deny P e t i t i o n e r ' s  p e t i t i o n  f o r  w r i t  of 

c o n f l i c t  c e r t i o r a r i .  



CONCLUSION 

a WHEREFORE, based upon the foregoing analysis and authori- 

ties cited herein, the Respondent respectfully requests that 

this Honorable Court decline to accept jurisdiction of the 

cause. 
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