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SUMMARY OF ARGUMENT 

The T h i r d  Dis t r ic t  C o u r t  of Appeal p r o p e r l y  r e v e r s e d  t h e  

summary judgment  e n t e r e d  by t h e  g e n e r a l  j u r i s d i c t i o n  d i v i s i o n  o f  

t h e  Dade County C i r c u i t  C o u r t  a n d  p r o p e r l y  he ld  t h a t  F lor ida  

S t a t u t e  S733.705(3)(1985) w a s  u n c o n s t i t u t i o n a l  b e c a u s e  it 

amounted t o  a n  u n c o n s t i t u t i o n a l  i n c u r s i o n  i n t o  t h e  e x c l u s i v e  

ru l e -mak ing  power of t h e  supreme c o u r t .  

F u r t h e r ,  r e s p o n d e n t  p r o p e r l y  raised a n d  p r e s e r v e d  t h e  

i s s u e  of t h e  c o n s t i t u t i o n a l i t y  of Flor ida S t a t u t e  §733.705(3), by 

a s s e r t i n g  same i n  i t s  Motion for  R e h e a r i n g  f i l e d  i n  t h e  p r o b a t e  

c o u r t .  

t h e  i s s u e  of t h e  c o n s t i t u t i o n a l i t y  of F lor ida  S t a t u t e  §733.705(3) 

(1985) w a s  n o t  p r e s e r v e d  b e c a u s e  t h e  par t ies  en tered  i n t o  a 

S t i p u l a t i o n  r e q u e s t i n g  t h e  T h i r d  D i s t r i c t  C o u r t  of  Appeal t o  r u l e  

on t h e  case on c o n s t i t u t i o n a l  g r o u n d s  so t h a t  t h e  matter c o u l d  be 

b r o u g h t  b e f o r e  t h i s  c o u r t .  

I n  a n y  e v e n t ,  p e t i t i o n e r  waived t h e  r i g h t  t o  assert t h a t  

T h i s  c o u r t  s h o u l d  a f f i r m  t h e  d e c i s i o n  of t h e  T h i r d  

D i s t r i c t  C o u r t  of  Appeal .  

i i i  



. 

THE REQUIREMENT THAT A CREDITOR F I L E  A 
NOTICE OF INDEPENDENT ACTION PURSUANT TO 
§733 .705(3 )  FLORIDA STATUTES I S  
UNCONSTITUTIONAL - 

The n o t i c e  p r o v i s i o n  o f  F l o r i d a  S t a t u t e s  7 3 3 . 7 0 5 ( 3 )  i s  

u n c o n s t i t u t i o n a l .  I n  t h e  probate case, r e s p o n d e n t  c h a l l e n g e d  t h e  

c o n s t i t u t i o n a l i t y  o f  t h e  r e q u i r e m e n t  o f  f i l i n g  t h e  Notice of 

I n d e p e n d e n t  A c t i o n  ( t h e  "Not ice") .  I t  i s  a r u l e  o f  practice a n d  

p r o c e d u r e ,  a n d  t h i s  c o u r t  so  f o u n d  i n  e n a c t i n g  R u l e  5.065 of t h e  

R u l e s  o f  P r o b a t e  a n d  G u a r d i a n s h i p .  The F l o r i d a  B a r  R e  

Amendments t o  R u l e s  -P roba te  a n d  G u a r d i a n s h i p ,  458 So.2d 1 0 7 9 ,  

1086 ( F l a .  1 9 8 4 ) .  T h i s  c o u r t  h a s  e x c l u s i v e  a u t h o r i t y  t o  pro- 

m u l g a t e  r u l e s  o f  practice a n d  p r o c e d u r e .  Fla.  C o n s t . ,  A r t .  V ,  

S 2 ( a )  ( 1 9 8 5 ) ;  --- I n  re C l a r i f i c a t i o n  of  F l o r i d a  R u l e s  o f  P r a c t i c e  

a n d  P r o c e d u r e ,  2 8 1  So .2d  204 ( F l a .  1 9 7 3 ) .  The r e q u i r e m e n t  of  

f i l i n g  t h e  Notice i s  c l e a r l y  p r o c e d u r a l ,  and  as a r e s u l t ,  t h e  

s t a t u t o r y  r e q u i r e m e n t  i s  c l e a r l y  u n c o n s t i t u t i o n a l .  

The c o n c u r r i n g  o p i n i o n  i n  Ricciardel l i  v. F a s k e ,  505 

So .2d  4 8 7  ( F l a .  3 r d  DCA 19871,  s u c c i n c t l y  s ta ted t h e  r a t i o n a l e  

f o r  f i n d i n g  t h e  s t a t u t e  u n c o n s t i t u t i o n a l .  J u d g e  P e a r s o n  s t a t ed  

as  f o l l o w s :  

, 

I t h i n k  t h e  r e q u i r e m e n t  t h a t  t h e y  f i l e  
t h i s  n o t i c e  ( a n d  t h e  c o n c o m i t a n t  r e q u i r e -  
ment  t o  show good cause why t h e y  h a v e  n o t  
b e e n  a b l e  t o ,  or c a n n o t ,  f i l e  it w i t h i n  
t h e  a l l o t t e d  t h i r t y  d a y s )  is  so mani- 
f e s t l y  p r o c e d u r a l  i n  n a t u r e  t h a t  w e  
s h o u l d ,  w i t h o u t  a n y  h e s i t a t i o n ,  h o l d  t h e  
r e q u i r e m e n t  u n c o n s t i t u t i o n a l  as b e i n g  a 
l e g i s l a t i v e  i n t r u s i o n  i n t o  powers v e s t e d  
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e x c l u s i v e l y  i n  t h e  j u d i c i a r y  by A r t i c l e  
V ,  S e c t i o n  2 ( a )  of t h e  F l o r i d a  
C o n s t i t u t i o n .  The n o t i c e  does n o t h i n g  
more t h a n  ( a )  advise  t h e  c o u r t  where  t h e  
es ta te  i s  b e i n g  probated t h a t  s u i t  h a s  
b e e n  f i l e d  a g a i n s t  t h e  es ta te ,  a d v i c e  
t h a t  i s  e n t i r e l y  r e d u n d a n t  w h e r e ,  as 
h e r e ,  t h e  i n d e p e n d e n t  a c t i o n  h a s  been  
f i l e d  i n  t h e  same c i r c u i t  cour t  where  t h e  
e s t a t e  i s  b e i n g  p r o b a t e d ;  and  ( b )  a d v i s e  
o t h e r  creditors t h a t  one  o f  t h e i r  number 
h a s  i n s t i t u t e d  a s u i t  which  m i g h t  i m p i n g e  
on  t h e i r  u l t i m a t e  a b i l i t y  t o  col lect  from 
t h e  es ta te .  I n  e i t h e r  case, t h e r e  i s  
n o t h i n g  s u b s t a n t i v e  a b o u t  t h i s  n o t i c e  as ,  
o f  c o u r s e ,  t h e  Supreme C o u r t  o f  F l o r i d a  
r e c o g n i z e d  when it p r o m u l g a t e d  F l o r i d a  
R u l e  of  P r o b a t e  a n d  G u a r d i a n s h i p  
P r o c e d u r e  5.065 r e q u i r i n g  t h e  very same 
n o t i c e  t o  be f i l e d  by t h e  p e r s o n a l  repre- 
s e n t a t i v e .  

I d .  a t  488-89. - 
Z & 0 R e a l t y  Associates, I n c .  v .  Lakow, 519 So.2d 3 ( F l a .  

3 r d  DCA 1 9 8 7 )  w a s  correct i n  h o l d i n g  t h a t  § 7 3 3 . 7 0 5 ( 3 ) ,  F l o r i d a  

S t a t u t e s  ( 1 9 8 5 )  i s  u n c o n s t i t u t i o n a l  i n s o f a r  as it c o n f l i c t s  w i t h  

F l o r i d a  R u l e  of P r o b a t e  a n d  G u a r d i a n s h i p  5 . 0 6 5 ( a ) .  I n  f i n d i n g  

t h e  s t a t u t e  u n c o n s t i t u t i o n a l ,  t h e  c o u r t  i n  Z & 0 Rea l ty  

Associates, I n c . ,  s u p r a ,  s tated as f o l l o w s :  

A c c o r d i n g l y ,  s i n c e  t h e  r u l e s  s p e c i f i c a l l y  
a d d r e s s  t h e  n o t i c e  r e q u i r e m e n t  a n d  man- 
date t h a t  t h e  p e r s o n a l  r e p r e s e n t a t i v e  
must  p r o v i d e  n o t i c e  of c i v i l  s u i t ,  t h e  
i n f o r m a t i o n a l  n o t i c e  r e q u i r e d  by s e c t i o n  
733 .705 ,  F lor ida  S t a t u t e s  (1985  1 ,  as 
adopted by t h e  supreme c o u r t ,  w a s  s u p e r -  
seded. 

T h i s  i s  p a r t i c u l a r l y  t r u e  i n  a case 
where  t h e r e  i s  no p l a u s i b l e  need  f o r  b o t h  
t h e  c l a i m a n t  a n d  t h e  p e r s o n a l  r e p r e s e n -  
t a t i v e  t o  f u r n i s h  t h e  same i n f o r m a t i o n a l  
n o t i c e  t o  t h e  credi tors  a n d  b e n e f i c i a r i e s  
o f  a d e c e d e n t ' s  or  ward ' s  estate.  T h i s  



.- 

i s  e v e n  more e v i d e n t  when t h e  c l a i m a n t ' s  
a l leged f a i l u r e  t o  provide t h e  i n f o r -  
m a t i o n  c a u s e s  it t o  f o r f e i t  i t s  pos i t i on  
as  a creditor of  t h e  estate.  W e  do n o t  
b e l i e v e  t h e  supreme c o u r t  i n t e n d e d  s u c h  
a r e d u n d a n t ,  much less, o d i o u s  r e s u l t .  

- I d .  a t  5.  

T h e  s t r i k i n g  of t h e  c la im is  a n  o d i o u s  r e s u l t .  I f  t h e  

r a t i o n a l e  of t h e  p e t i t i o n e r  i s  adopted, w e  would h a v e  t h e  

r e q u i r e m e n t  t h a t  both t h e  p e r s o n a l  r e p r e s e n t a t i v e  a n d  t h e  credi-  

t o r  f i l e  t h e  n o t i c e  b u t  o n l y  t h e  credi tor  c a n  s u f f e r  a 

s a n c t i o n  f o r  t h a t  f a i l u r e .  

I1 -- 

THE ISSUE OF THE CONSTITUTIONALITY OF 
FLORIDA STATUTE § 7 3 3 . 7 0 5 ( 3 )  ( 1 9 8 5 )  WAS 
PROPERLY RAISED 

T h i s  case w a s  decided by t h e  T h i r d  Dis t r ic t  C o u r t  of  

Appeals p u r s u a n t  t o  a S t i p u l a t i o n ,  Appendix ,  A - 1 .  I t  i s  clear 

from t h e  S t i p u l a t i o n  t h a t  t h e  i s s u e  t h a t  parties s o u g h t  t o  have  

d e t e r m i n e d  w a s  " t h e  c o n s t i t u t i o n a l i t y  of t h e  s t a t u t o r y  r e q u i r e -  

ment  t h a t  a creditor ( t o  preserve i t s  claim) must  f i l e  w i t h  t h e  

probate court a copy o f  t h e  n o t i c e  of a n  i n d e p e n d e n t  a c t i o n  com-  

menced by t h e  creditor w i t h i n  t h e  t h i r t y  d a y s  f o l l o w i n g  t h e  

o b j e c t i o n  t o  t h e  claim." - Id .  a t  A-2.2 

q s  Estate  o f  Vic tor  Hammer, 5 1 1  So.2d 7 0 8 ,  7 1 1  ( F l a .  4 t h  DCA 
19871, t h e  F o u r t h  Dis t r ic t  C o u r t  of Appeal f o u n d ,  by s t a t u t o r y  
c o n s t r u c t i o n ,  t h a t  F lor ida  S t a t u t e  S7%.705(3  l ( 1 9 8 5 )  d i d  n o t  b a r  
t h e  claim of  t h e  credi tor  f o r  f a i l u r e  t o  f i l e  t h e  n o t i c e  of i n d e -  
p e n d e n t  a c t i o n .  

2Given  t h e  S t i p u l a t i o n ,  p e t i t i o n e r  h a s  waived  h i s  r i g h t  t o  assert 
t h e  a r g u m e n t s  i n  pages 1 5  t h r o u g h  18 of h i s  b r i e f .  Responden t  
w i l l ,  however ,  b r i e f l y  address those  a r g u m e n t s .  

3 



I n  t h e  case p e n d i n g  i n  t h e  g e n e r a l  j u r i s d i c t i o n  d i v i s i o n  

of t h e  C i r c u i t  C o u r t ,  Dade Coun ty ,  t h e  v i a b i l i t y  of  t h a t  a c t i o n  

by r e s p o n d e n t ,  F i r s t  Flor ida L e a s i n g ,  I n c .  ( " F i r s t  F lor ida")  w a s  

b a s e d  on  c o m p l i a n c e  w i t h  § 7 3 3 . 7 0 5 ( 3 ) ,  F lor ida  S t a t u t e s  ( 1 9 8 5 ) .  

Pr ior  t o  t h e  g r a n t i n g  of F i n a l  Summary Judgment  f o r  d e f e n d a n t  

(R.341,  t h e  p r o b a t e  d i v i s i o n  o f  t h e  C i r c u i t  C o u r t ,  Dade Coun ty ,  

h a d  e n t e r e d  on  J u n e  1 2 ,  1986 ,  i t s  Order Denying Mot ion  f o r  Ex ten -  

s i o n  o f  T i m e  a n d  G r a n t i n g  Motion t o  S t r i k e  C l a i m  ( R . 6 )  and  

thereaf ter ,  i t s  Order Denying Mot ion  fo r  R e h e a r i n g  ( R . 7 ) .  I n  

d e n y i n g  t h e  Motion fo r  R e h e a r i n g ,  t h e  p r o b a t e  c o u r t  rejected t h e  

claim of u n c o n s t i t u t i o n a l i t y  of S 7 3 3 . 7 0 5 ( 3 ) ,  Flor ida S t a t u t e s  

( 1 9 8 5 )  by a ~ p e l l a n t . ~  The i s s u e  of  t h e  c o n s t i t u t i o n a l i t y  of t h e  

s t a t u t e  had b e e n  a d j u d i c a t e d  and  f o u n d  a d v e r s e l y  t o  r e s p o n d e n t  by 

t h e  p r o b a t e  c o u r t .  Thus ,  a j u d i c i a l  d e c i s i o n  had  b e e n  r e n d e r e d  

by  a n  appropr ia te  c o u r t ,  t h e  C i r c u i t  C o u r t  of  Dade Coun ty ,  t h a t  

t h e  c o n d i t i o n  p r e c e d e n t  f o r  f i l i n g  a n  i n d e p e n d e n t  a c t i o n  a g a i n s t  

t h e  es ta te  o f  t h e  d e c e d e n t  w a s  n o t  complied w i t h  by F i r s t  F lor ida  

when t h e  Mot ion  f o r  Summary Judgment  was r u l e d  on  by t h e  t r i a l  

c o u r t .  F i r s t  F lor ida  w a s  n o t  r e q u i r e d  t o  raise t h e  i s s u e  a g a i n  

w i t h  a n o t h e r  j u d g e  of t h e  C i r c u i t  C o u r t  of Dade Coun ty ,  as 

s u g g e s t e d  by appellee.  

,- 

j T h e  claim by a p p e l l e e  t ha t  t h e  Mot ion  f o r  R e h e a r i n g  w a s  improper 
is  s p u r i o u s .  R u l e  5 .020  of t h e  F lor ida  R u l e s  of P r o b a t e  and  
G u a r d i a n s h i p  p r o v i d e s  f o r  a Mot ion  f o r  R e h e a r i n g ,  w h i c h  w a s  
t i m e l y  f i l e d ,  a n d  R u l e  5 . 1 0 0  of t h e  F l G r i d a  R u l e s  o f  P r o b a t e  a n d  
G u a r d i a n s h i p  P r o c e d u r e  provides  f o r  t h e  appeal f r o m  same. 

4The p r o p r i e t y  of t h e  d e c i s i o n  o f  t h e  t r i a l  c o u r t  i s  n o t  a t  i s s u e ,  
a n d  w i t h o u t  c i t a t i o n  o f  a u t h o r i t y ,  p e t i t i o n e r  s e e k s  t o  create new 
s t a n d a r d s  f o r  c h a l l e n g i n g  t h e  c o n s t i t u t i o n a l i t y  of  a s t a t u t e .  
I n d e e d ,  i f  r e s p o n d e n t  had f i l e d  t h e  Notice o f  I n d e p e n d e n t  A c t i o n  
i n  a c c o r d a n c e  w i t h  t h e  s t a t u t e ,  t h e r e  would be no  n e c e s s i t y  f o r  

4 



P e t i t i o n e r  a l s o  i g n o r e s  h i s  own non-compl iance  w i t h  R u l e  

5 .065  of t h e  F l o r i d a  R u l e s  of  P r o b a t e  a n d  G u a r d i a n s h i p  P r o c e d u r e .  

S e e  Arky v .  Harris,  504 So.2d 813 ,  814 (F la .  3 r d  DCA ( 1 9 8 7 ) .  I n  

s u c h  c i r c u m s t a n c e s ,  it i s  i n a p p r o p r i a t e  f o r  r e s p o n d e n t  t o  h a v e  

i t s  claim s t r i c k e n .  F i n a l l y ,  t h i s  w a s  n o t  a n  a c t i o n  f o r  declara- 

t o r y  r e l i e f  u n d e r  C h a p t e r  86 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  T h e r e  i s  

n o  r e q u i r e m e n t  t h a t  t h e  A t t o r n e y  G e n e r a l  be  made a p a r t y  t o  p r i -  

v a t e  l i t i g a t i o n  e v e n  where  c o n s t i t u t i o n a l i t y  of s t a t u t e  i s  

q u e s t i o n e d .  S86 .091 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ;  Watson v. 

C l a u q h t o n ,  1 6 0  F l a .  217,  34 So.2d 243 ( 1 9 4 8 ) .  The A t t o r n e y  

G e n e r a l  h a s  b e e n  g i v e n  a f u l l  o p p o r t u n i t y  t o  be h e a r d  i n  t h i s  

case a n d  h a s  n o t  appeared. Append ix ,  A-3. 

CONCLUSION 

F o r  t h e  f o r e g o i n g  r e a s o n s ,  r e s p o n d e n t  r e s p e c t f u l l y  

r e q u e s t s  t h a t  t h i s  c o u r t  a f f i r m  t h e  d e c i s i o n  of t h e  T h i r d  

D i s t r i c t  C o u r t  of Appeal.5 

R e s p e c t f u l l y  s u b m i t t e d ,  

LENARD H.  GORMAN, P.A. 
A t t o r n e y s  f o r  Responden t  
1444 B i s c a y n e  Blvd.,  S u i t e  208 

1 579-0088 

a n  appeal i n  t h e  f i r s t  i n s t a n c e .  

51f  t h e  d e c i s i o n  i s  n o t  a f f i r m e d ,  t h e  case s h o u l d  b e  remanded f o r  
f u r t h e r  c o n s i d e r a t i o n  t o  t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appeal on  
t h e  i s s u e  of  good c a u s e .  T h i s  i s s u e  w a s  n o t  r e a c h e d  by t h e  T h i r d  
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* -  

C E R T I F I C A T E  OF SERVICE 

WE HEREBY CERTIFY t h a t  a t r u e  and correct copy of t h e  

f o r e g o i n g  w a s  mailed t h i s  1 1 t h  day of J u l y ,  1988,  t o  Karen  A. 

G i e v e r s ,  E s q u i r e ,  G i e v e r s  & Gonzalez,  P . A . ,  4 4  West F l a g l e r  S t . ,  

750 Cour thouse  T o w e r ,  M i a m i ,  F l o r i d a  

- 
Dis t r i c t  C o u r t  of Appeal i n  view of i t s  h o l d i n g  t h a t  t h e  s t a t u t e  
w a s  u n c o n s t i t u t i o n a l .  
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