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PRELIMINARY STATEMENT 

Appel lee  was t h e  D e f e n d a n t  i n  t h e  C r i m i n a l  D i v i s i o n  o f  t h e  

C i r c u i t  C o u r t  o f  t h e  F i f t e e n t h  J u d i c i a l  C i r c u i t ,  I n  a n d  F o r  P a l m  

B e a c h  C o u n t y ,  F l o r i d a ,  a n d  t h e  A p p e l l a n t  i n  t h e  D i s t r i c t  C o u r t  o f  

Appeal ,  F o u r t h  D i s t r i c t .  A p p e l l a n t  was t h e  P r o s e c u t i o n  a n d  

Appel lee  i n  t h e  lower c o u r t s .  T h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  

t h e y  a p p e a r  b e f o r e  t h i s  C o u r t .  

T h e  s y m b o l  "R" w i l l  d e n o t e  R e c o r d  o n  Appeal. 

T h e  s y m b o l  "AB" w i l l  d e n o t e  I n i t i a l  B r i e f  o f  A p p e l l a n t .  



STATEMENT OF THE CASE 

Appellee accepts Appellant's Statement of the Case to the 

extent that it is an accurate, non argumentative recitation o f  

the proceedings in the trial court. 



STATEMENT OF THE FACTS 

Appellee accepts Appellant's Statement of the Facts insofar 

as it is accurate and non argumentative, with the following 

additions and clarifications: 

1. The trial court sentenced Appellee to 
fifteen years incarceration, which was the 
maximum he could have received under law. 
Sections 790.07(2), 775.082(3) (c), Fla. Stat. 
(1985), (R 257, 265). 

2. The sentenced imposed was an upward depar- 
ture from the recommended guidelines range of 2 
1/2-3 1/2 years (R 261). 

3. The trial court departed after finding 
Appellant to be an habitual offender (R 265, 
273, 274). 



SUMMARY OF THE ARGUMENT 

First, Section 790.07(2) Florida Statutes (1985) which 

prohibits carrying a concealed firearm by a person under indict- 

ment violates substantive due process. The present statute 

denies Appellee's right to be presumed innocent and prevents the 

State from having to carry its burden of proof beyond a reason- 

able doubt. Because the present statute effectively crim- 

inalizes the status of being "under indictment" it is not reason- 

ably related to its intended end - protecting the health and 

safety of the public. Fifth, Fourteenth Amendments, United 

States Constitution; Article I, Section 9, Florida Constitution. 

Second, the trial court erred in sentencing Appellee to 

fifteen years incarceration. The trial court sentenced Appellee 

outside the recommended guidelines sentence because it found 

Appellee to be a habitual offender. This was error. Whitehead 

v. State, 498 So.2d 863 (Fla. 1986). Additionally, the reasons 

the trial court used to justify departure from the guidelines 

were insufficient as a matter of law. Therefore, Appellee must 

be resentenced within the guidelines. Shull v. Dugger, 515 So.2d 

748 (Fla. 1987). 



POINT I 

SECTION 7 9 0 , 0 7 ( 2 )  FLORIDA STATUTES ( 1 9 8 5 )  
VIOLATES APPELLEE'S SUBSTANTIVE DUE PROCESS 
RIGHTS AS FOUND I N  THE FIFTH AND FOURTEENTH 
AMENDMENTS TO THE UNITED STATES CONSTITUTION 
AND ARTICLE I SECTION 9  OF THE FLORIDA CONSTI- 
TUTION 

T h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal h a s  h e l d  t h a t  t h e  

s t a t u t e  p r o h i b i t i n g  c a r r y i n g  a c o n c e a l e d  f i r e a r m  b y  a p e r s o n  

u n d e r  i n d i c t m e n t  is  u n c o n s t i t u t i o n a l .  P o t t s  v .  S t a t e ,  1 3  F.L.W. 

7 8 ,  7 9  ( F l a .  4 t h  DCA D e c .  3 0 ,  1 9 8 7 )  ( A p p e n d i x ) .  S e c t i o n  790.-  

0 7 ( 2 )  F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  p r o v i d e s :  

W h o e v e r ,  w h i l e  c o m m i t t i n g  o r  a t t e m p t i n g  t o  
commit a n y  f e l o n y  o r  w h i l e  u n d e r  i n d i c t m e n t ,  
d i s p l a y ,  u s e s ,  t h r e a t e n s ,  o r  a t t e m p t s  t o  u s e  
a n y -  f  i k e a r m  o r  c a r r i e s  a .  c o n c e a l e d  firearm is 
g u i l t y  o f  a f e l o n y  o f  t h e  s e c o n d  d e g r e e ,  
p u n i s h a b l e  as p r o v i d e d  i n  S 775 .082 ,  $ 775 .083 ,  
a n d  S 775.084.  

( E m p h a s i s  a d d e d ) .  T h e  F o u r t h  D i s t r i c t  r e a s o n e d  t h a t  t h e  c h a l -  

l e n g e d  s t a t u t e  a s s u m e s  t h a t  i n d i v i d u a l s  " u n d e r  i n d i c t m e n t "  

p r e s e n t  a g r e a t e r  r i s k  t o  s o c i e t y  t h e n  o t h e r  c i t i z e n s .  P o t t s  v .  

S t a t e ,  s u p r a ,  1 3  F.L.W. a t  7 9 .  T h e  F o u r t h  D i s t r i c t  d e t e r m i n e d  

t h a t  t h e  s t a t u t e  c r i m i n a l i z e s  t h e  s t a t u s  of b e i n g  " u n d e r  i n d i c t -  

men t" .  The  d i s t r i c t  c o u r t  c o n c l u d e d  t h a t  t h e  s t a t u t e  v i o l a t e s  

A p p e l l e e ' s  s u b s t a n t i v e  d u e  p rocess  r i g h t s  b e c a u s e  i t  is n o t  

r e a s o n a b l y  r e l a t e d  t o  i ts i n t e n d e d  e n d - p r o t e c t i n g  t h e  h e a l t h  a n d  

s a f e l y  o f  t h e  p u b l i c :  

A l t h o u g h  w e  a g r e e  w i t h  t h e  s t a t e  t h a t  t h e r e  is 
a l e g i t i m a t e  i n t e r e s t  i n  p r o t e c t i n g  t h e  h e a l t h  
a n d  s a f e t y  o f  t h e  p u b l i c ,  w e  d o  n o t  a g r e e  t h a t  
c r i m i n a l i z i n g  t h e  s t a t u s  o f  b e i n g  " u n d e r  
i n d i c t m e n t "  i s  a r e a s o n a b l y  r e l a t e d  means  t o  
a c h i e v e  t h e  i n t e n d e d  e n d .  T h e r e f o r e ,  d e s p i t e  



the rule that every presumption is to be 
indulged in favor of the validity of a statute 
when considering its constitutionality, Griffin 
v. State, 396 So.2d 152 (Fla. 1981), we 
conclude that the portions of section 790.07 
which prohibit certain activities "while under 
indictment" are unconstitutional as violative 
of substantive due process. 

Potts v. State, 13 F.L.W. at 79 (Fla. 4th DCA Dec. 30, 1987). 

To satisfy due process requirements, a statute or ordinance 

creating and defining an offense must be a reasonable exercise of 

power and must not arbitrarily state that certain acts inherently 

and generally innocent constitute criminal offenses. Blitch v. 

City of Ocala, 142 Fla. 612, 195 So. 406 (Fla. 1940); Miami 

Shores Villaqe v. Wm. N. Brockway Post, 156 Fla. 673, 24 So.2d 33 

(Fla. 1945); Griffin v. Shar~, 65 So. 751 (Fla. 1953); Board of 

Commissioners of State Institutions v. Tallahassee Bank & Trust 

Co., 100 So.2d 67 (Fla. 1st DCA, 1958); City of St. Petersberg v. - 
Calbeck, 114 So.2d 316 (Fla. 2d DCA 1959). The statute must bear 

a reasonable relation to a permissible legislative objective and 

cannot be discriminatory, arbitrary, or oppressive. Lasky v. 

State Farm Insurance Co., 296 So.2d 9 (Fla. 1974). 

"Possession of a firearm while under indictment" as found in 

$ 790.07 (2), Fla. Stat. (1985) infringes upon individual rights 

and liberties. See Patch Enterprises v. McCall, 447 Supp. 1075 

(M.S. Fla. 1978); State v. Walker, 444 So.2d 1137 (Fla. 2d DCA, 

1984), affirmed 461 So.2d 108 (Fla. 1984). The legislative 

infringement of $ 790.07(2), Fla. Stat. (1985) is its denial of 

everyone's right to be presumed innocent. It prevents the state 



from h a v i n g  t o  c a r r y  i t s  b u r d e n  of proof " b e y o n d  a r e a s o n a b l e  

d o u b t " .  I n  e s s e n c e ,  t h e  c h a r g e  c o n v i c t s  Appe l l ee  b y  l a w  b e f o r e  

Appellee h a s  b e e n  c o n v i c t e d  b y  a  C i r c u i t  C o u r t  or  b y  a  j u r y .  

A p p e l l a n t  c l a i m s  t h a t  t h e  c o n t r o v e r t e d  s t a t u t e  i s  e x p e d i e n t  

t o  p r o t e c t  t h e  h e a l t h  a n d  s a f e t y  of t h e  p u b l i c  (AB 9 - 1 0 ) .  

A p p e l l a n t  a l s o  c l a i m s  t h a t  a n  i n d i v i d u a l  " u n d e r  i n d i c t m e n t "  pose 

more of a  t h r e a t  t o  s o c i e t y  t h a n  t h o s e  u n d e r  i n d i c t m e n t  (AB 11). 

A s  t h e  F o u r t h  Distr ic t  r e c o g n i z e d ,  t h e  s t a t e  h a s  m e c h a n i s m s  

i n  p l a c e  t o  d e a l  w i t h  i n d i v i d u a l s  who pose a  g r e a t e r  t o  s o c i e t y  

i n  p e n d i n g  c a s e s .  P o t t s  v .  S t a t e ,  s u p r a ,  a t  79 .  S e c t i o n  907 .041  

F l a .  S t a t .  ( 1 9 8 5 ) ;  F 1 a . R . C r i m . P .  3 . 1 3 2 .  E v e n  i n  s u c h  c i r c u m -  

s t a n c e s  of g r e a t e r  s o c i e t a l  r i s k ,  t h e  a c c u s e d  h a s  t h e  o p p o r t u n i t y  

t o  b e  h e a r d  o n  t h e  i s s u e  of h i s  p u r p o r t e d  t h r e a t  t o  t h e  p u b l i c .  

F 1 a . R . C r i m . P .  3 . 1 3 2 ( c ) .  A n u m b e r  of o t h e r  s a f e g u a r d s  t o  a n  

a c c u s e d ' s  c o n s t i t u t i o n a l  r i g h t s  a re  p r o v i d e d :  

... The  p e r s o n  s o u g h t  t o  b e  d e t a i n e d  is e n t i t l e d  
t o  r e p r e s e n t a t i o n  b y  c o u n s e l ,  t o  p r e s e n t  
w i t n e s s e s  a n d  e v i d e n c e ,  a n d  t o  c r o s s - e x a m i n e  
w i t n e s s e s .  T h e  c o u r t  may a d m i t  r e l e v a n t  
e v i d e n c e  a n d  t e s t i m o n y  u n d e r  o a t h  w i t h o u t  
c o m p l y i n g  w i t h  r u l e s  of e v i d e n c e ,  b u t  e v i d e n c e  
s e c u r e d  i n  v i o l a t i o n  of t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n  o r  t h e  C o n s t i t u t i o n  of t h e  S t a t e  
o f  F l o r i d a  s h a l l  n o t  b e  a d m i s s i b l e .  A f i n a l  
o r d e r  of p r e t r i a l  d e t e n t i o n  s h a l l  n o t  b e  b a s e d  
e x c l u s i v e l y  o n  h e a r s a y  e v i d e n c e .  N o  t e s t i m o n y  
b y  t h e  d e f e n d a n t  s h a l l  b e  a d m i s s i b l e  t o  p r o v e  
t h e  g u i l t  of t h e  d e f e n d a n t  a t  a n y  o t h e r  
j u d i c i a l  p r o c e e d i n g ,  b u t  may b e  a d m i t t e d  i n  a n  
a c t i o n  fo r  p e r j u r y  b a s e d  u p o n  t h e  d e f e n d a n t ' s  
s t a t e m e n t s  m a d e  a t  t h e  p r e t r i a l  d e t e n t i o n  
h e a r i n g ,  o r  fo r  impeachment .  

R u l e  3 . 1 3 2 ( c ) ,  F1a.R.Crim.P. 



I n  c o n t r a s t ,  S e c t i o n  7 9 0 . 0 7  F l a .  S t a t .  ( 1 9 8 5 ) ,  p r o v i d e s  n o  

s u c h  p r o t e c t i o n  i n  c r i m i n a l i z i n g  t h e  s t a t u s  o f  b e i n g  " u n d e r  

i n d i c t m e n t .  A s  t h e  d i s t r i c t  c o u r t  n o t e d :  

C a r r y i n g  a  c o n c e a l e d  w e a p o n  w h i l e  n o t  u n d e r  
i n d i c t m e n t ,  p r o h i b i t e d  b y  s e c t i o n  7 9 0 . 0 1 ( 1 ) ,  is  
a f i r s t - d e g r e e  m i s d e m e a n o r ,  p u n i s h a b l e  b y  a 
maximum of  o n e  y e a r  i n  p r i s o n ,  w h e r e a s  t h e  
i n s t a n t  o f f e n s e  i s  a  s e c o n d - d e g r e e  f e l o n y ,  
p u n i s h a b l e  b y  f i f t e e n  y e a r s  i n  p r i s o n .  T h e  
i n s t a n t  s t a t u t e ,  t h e r e f o r e ,  i n  e f f e c t  crim- 
i n a l i z e s  t h e  a c t i v i t y  o f  " b e i n g  u n d e r  i n d i c t -  
m e n t "  a n d  p u n i s h e s  t h a t  o f f e n s e  b y  u p  t o  
f o u r t e e n  y e a r s  i m p r i s o n m e n t .  Is a n  i n d i v i d u a l  
" u n d e r  i n d i c t m e n t "  who c a r r i e s  a c o n c e a l e d  
w e a p o n  n e c e s s a r i l y  more d a n g e r o u s  t h a n  a n  
i n d i v i d u a l  NOT " u n d e r  i n d i c t m e n t "  who ca r r i e s  a  
c o n c e a l e d  w e a p o n ?  What  i f  a n  i n d i v i d u a l  i s  
c o n v i c t e d  u n d e r  t h e  i n s t a n t  s t a t u e  a n d  i s  
s e n t e n c e d  t o  f i f t e e n  y e a r s  i m p r i s o n m e n t  a n d  
t h e n  i s  l a t e r  f o u n d  n o t  g u i l t y  of t h e  c h a r g e s  
f o r  w h i c h  h e  was " u n d e r  i n d i c t m e n t ? "  

P o t t s  v. S t a t e ,  s u p r a ,  1 3  F.L.W. a t  79.  

A s  A p p e l l a n t  c o n c e d e s  (AB 11) , a n  i n d i c t m e n t  is m e r e l y  a n  

a c c u s a t i o n .  F r a t e l l o  v. S t a t e ,  496 So.2d 9 0 3 ,  9 1 1  ( F l a .  4 t h  DCA 

1 9 8 6 ) .  I n  t h e  s a m e  v e i n ,  p r e l i m i n a r y  i n s t r u c t i o n s  t o  j u r o r s  i n  

c r i m i n a l  cases i n c l u d e  t h e  c a v e a t  t h a t  " . . . [ t I h e  [ i n f o r m a t  i o n ]  

[ i n d i c t m e n t ]  i s  n o t  e v i d e n c e  and  i s  n o t  t o  b e  c o n s i d e r e d  b y  y o u  

a s  a n y  p r o o f  o f  g u i l t . "  F l o r i d a  S t a n d a r d  J u r y  I n s t r u c t i o n s  i n  

C r i m i n a l  C a s e s  2 d e d ,  P r e l i m i n a r y  I n s t r u c t i o n ,  p. 3 .  M o r e o v e r  

t h e r e  i s  a b s o l u t e l y  n o  b a s i s  i n  t h e  r e c o r d  f o r  A p p e l l a n t ' s  

p e r s o n a l  a s s e r t i o n  t h a t  "most a l l "  i n d i v i d u a l s  u n d e r  i n d i c t m e n t  

a r e  a c c u s e d  o f  c a p i t a l  c r imes  o r  o f  p a r t i c i p a t i n g  i n  o r g a n i z e d  

crime (AB 1 2 ) .  



In summary, the Fourth District properly held that section 

790.07, which it prohibits carrying a concealed firearm by a 

person under indictment violates the substantive due process 

rights of Appellee and all others so charged. Based upon the 

foregoing, the decision of the Fourth District Court of Appeal 

must be affirmed. 



POINT I1 

THE TRIAL COURT ERRED I N  SENTENCING APPELLEE TO 
FIFTEEN YEARS 

A t  t h e  o u t s e t ,  Appel lee  c o n t i n u e s  t o  m a i n t a i n  t h a t  t h e  

d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal m u s t  b e  a f f i r m e d .  

A s s u m i n g  a r g u e n d o  a c o n t r a r y  d e t e r m i n a t i o n  b y  t h i s  H o n o r a b l e  

C o u r t ,  Appe l l ee  c o n t e n d s  t h a t  h i s  c h a l l e n g e  t o  h i s  s e n t e n c e ,  

p r e s e n t e d  o n  a p p e a l  b e l o w  s h o u l d  b e  c o n s i d e r e d  b y  t h i s  C o u r t  

S t a t e  v .  Dye,  346  So.2d  538  ( F l a .  1 9 7 7 )  

Appellee was  s e n t e n c e d  t o  f i f t e e n  y e a r s  i n c a r c e r a t i o n ,  w h i c h  

was t h e  maximum Appel lee  c o u l d  h a v e  r e c e i v e d  u n d e r  l a w ,  $ 

7 9 0 . 0 7 ( 2 ) ,  $ 7 7 5 . 0 8 2 ( 3 ) ( ~ ) ,  F l a .  S t a t .  ( 1 9 8 5 )  ( R  2 5 7 ,  2 6 5 ) .  I t  

was a n  u p w a r d  d e p a r t u r e  f r o m  t h e  s e n t e n c i n g  g u i d e l i n e s  recom- 

mended r a n g e  o f  2  1 / 2  - 3  1 / 2  y e a r s  ( R  2 6 1 ) .  T h e  t r i a l  c o u r t  

d e p a r t e d  f r o m  t h e  r e c o m m e n d e d  g u i d e l i n e s  r a n g e  a f t e r  f i n d i n g  

Appellee t o  b e  a n  h a b i t u a l  o f f e n d e r  (R  2 6 5 ,  2 7 3 ,  2 7 4 ) .  

T h e  h a b i t u a l  o f f e n d e r  s t a t u t e  is n o t  a n  e x e m p t i o n  f r o m  t h e  

s e n t e n c i n g  g u i d e l i n e s .  A s  t h i s  C o u r t  r e c o g n i z e d  i n  W h i t e h e a d  v .  

S t a t e ,  4 9 8  So.2d  8 6 3  ( F l a .  1 9 8 6 ) ,  h a b i t u a l  o f f e n d e r  s t a t u s  is n o t  

a n  a d e q u a t e  r e a s o n  t o  d e p a r t  f r o m  t h e  s e n t e n c i n g  g u i d e l i n e s .  

T h e r e f o r e ,  t h i s  C o u r t  m u s t  remand f o r  r e s e n t e n c i n g .  

T h e  t r i a l  c o u r t  a d d e d  t h a t  Appel lee  would  h a v e  r e c e i v e d  a 

f i f t e e n  y e a r  s e n t e n c e  anyway,  e v e n  i f  h e  h a d  n o t  b e e n  f o u n d  t o  b e  

a H a b i t u a l  F e l o n y  O f f e n d e r  ( R  2 7 3 ;  2 3 0 ) .  I n  i t s  s e n t e n c i n g  

o r d e r ,  t h e  t r i a l  c o u r t  l i s t e d  t h e  f o l l o w i n g  r e a s o n s :  



1. D e f e n d a n t  h a d  a j u v e n i l e  r e c o r d  i n v o l v i n g  
n u m e r o u s  j u v e n i l e  d i s p o s i t i o n s  t h a t  w o u l d  h a v e  
b e e n  c o n v i c t i o n s ,  h a d  t h e y  b e e n  c o m m i t t e d  b y  
a d u l t s .  Weems v .  S t a t e ,  4 5 1  So.2d 1 0 2 7   la; 
2d DCA 1 9 8 4 ) .  

2 .  T h i s  C o u r t  f i n d s  t h a t  t h e  d e f e n d a n t  is a n  
immoral p e r s o n  who s h o u l d  b e  s e g r e g a t e d  from 
s o c i e t y .  H e  t e s t i f i e d  t h a t  h e  was w e l l  aware 
o f  t h e  f a c t  t h a t  h e  w a s  a c o n v i c t e d  f e l o n  a n d  
s h o u l d  n o t  h a v e  h a d  t h e  g u n  i n  h i s  p o s s e s s i o n .  
Y o u n g  v .  S t a t e ,  4 5 5  S o . 2 d  5 5 1  ( F l a .  1st DCA 
1 9 8 4 ) .  

3 .  T h e  D e f e n d a n t  was  o n  parole  and  v i o l a t e d  h i s  
parole a t  t h e  time o f  t h i s  o f f e n s e .  

4 .  T h e  r e c o m m e n d e d  s e n t e n c e  u n d e r  t h e  g u i d e -  
l i n e s  w o u l d  b e  i n a d e q u a t e  f o r  r e h a b i l i t a t i o n  
f o r  d e t e r r a n c e  t o  t h e  d e f e n d a n t  a n d  o t h e r s .  
W i l l i a m s  v .  S t a t e ,  454  So.2d 7 5 1  ( F l a .  1st DCA 
1 9 8 4 ) .  

R e a s o n  (1) c a n n o t  b e  s u p p o r t e d  b y  t h e  r e c o r d .  D e f e n s e  

c o u n s e l  o b j e c t e d  t o  t h e  p r e v i o u s  j u v e n i l e  c o n v i c t i o n s  r e f e r r e d  t o  

i n  t h e  p r e - s e n t e n c e  i n v e s t i g a t i o n  a n d  moved t o  s t r i k e  t h e s e  

r e f e r e n c e s  ( R  2 0 1 ) .  A d d i t i o n a l l y ,  t h e  p r e - s e n t e n c e  i n v e s t i g a t i o n  

preparer was  n o t  p r e s e n t  a t  t h e  t i m e  o f  t h e  s e n t e n c i n g  h e a r i n g  t o  

b e  c r o s s - e x a m i n e d . C l e a r  a n d  c o n v i n c i n g  r e a s o n s  ( t h e  j u v e n i l e  

c o n v i c t i o n s )  w e r e  n o t  c r e d i b l e  a n d  p r o v e n  b e y o n d  a r e a s o n a b l e  

d o u b t .  S t a t e  v .  M i s c h l e r ,  4 8 8  So.2d  5 2 3  ( F l a .  1 9 8 6 ) .  Where t h e  

d e f e n d a n t  c h a l l e n g e s  t h e  t r u t h  o f  p r i o r  o f f e n s e s ,  t h e  S t a t e  m u s t  

p r o v i d e  c o r r o b o r a t i o n .  Camp v .  S t a t e ,  5 0 1  So.2d  8 1 ,  8 3  ( F l a .  

1st DCA 1 9 8 7 ) .  



R e a s o n  ( 2 )  c la ims  A p p e l l e e  is a n  "immoral p e r s o n "  who mus t  

b e  s e g r e g a t e d  f rom s o c i e t y  ( R  2 7 3 ) .  T h i s  r e a s o n  h a s  been  h e l d  t o  

b e  i m p e r m i s s i b l e .  Young v. S t a t e ,  1 2  F,L.W. ( F l a .  1st DCA 1 9 8 4 ) ,  

a f f i r m e d  S t a t e  v. Younq, 476 So.2d 1 6 1  ( F l a .  1 9 8 5 ) .  

R e a s o n  ( 3 )  r e f e r s  t o  A p p e l l e e ' s  p a r o l e  s t a t u s  a n d  v i o -  

l a t i o n  a t  t h e  t ime o f  t h i s  o f f e n s e  ( R  2 7 3 ) .  S i n c e  A p p e l l e e ' s  

l e g a l  s t a t u s  a t  t h e  t i m e  o f  o f f e n s e  was s c o r e d  t o  d e t e r m i n e  

A p p e l l e e ' s  r ecommended  g u i d e l i n e s  r a n g e  ( R  2 6 1 ) ,  i t  c a n n o t  b e  

c o n s i d e r e d  a s  a g r o u n d  f o r  d e p a r t u r e .  W i l l i a m s  v. S t a t e ,  492 

S o . 2 d  1 3 0 8  ( F l a .  1 9 8 6 ) ;  S t a t e  v .  M i s c h l e r ,  488 So.2d 523 ( F l a .  

1 9 8 6 ) ;  H e n d r i x  v .  S t a t e ,  4 7 5  So .2d  1 2 1 8  ( F l a .  1 9 8 5 ) ;  Mooney v .  

S t a t e ,  1 2  F.L.W. 2823 ( F l a .  1st DCA 1 9 8 7 ) .  

R e a s o n  ( 4 )  b a s e s  d e p a r t u r e  o n  t h e  i n a d e q u a c y  of t h e  recom- 

mended g u i d e l i n e s  s e n t e n c e  t o  d e t e r  o r  r e h a b i l i t a t e  ( R  2 7 3 ) .  

R e h a b i l i t a t i o n  a n d  d e t e r r a n c e  a r e  n o t  v a l i d  g r o u n d s  f o r  d e -  

p a r t u r e .  S c o t t  v. S t a t e ,  1 2  F.L.W. 296 ( F l a .  1 9 8 7 ) ;  ~ i l l i a m s  v. 

S t a t e ,  4 9 2  So .2d  1 3 0 8  ( F l a .  1 9 8 6 ) ;  B a l d w i n  v. S t a t e ,  494 So.2d 

403  ( F l a .  4 t h  DCA 1 9 8 6 ) .  

I n  summary ,  n o n e  o f  t h e  f o r e g o i n g  j u s t i f i e s  d e p a r t u r e  f rom 

t h e  g u i d e l i n e s .  T h e r e f o r e ,  t h i s  c a u s e  m u s t  b e  r e m a n d e d  t o  t h e  

d i s t r i c t  c o u r t  t o  d i r e c t  t h e  t r i a l  c o u r t  t o  s e n t e n c e  A p p e l l e e  

w i t h i n  t h e  r ecommended  g u i d e l i n e s  r a n g e ,  S h u l l  v .  Duqqer ,  515  

So.2d 748 ( F l a .  1 9 8 7 ) .  I n  t h e  a l t e r n a t i v e ,  s h o u l d  t h e  c o u r t  f i n d  

a n y  g r o u n d s  t o  b e  p e r m i s s i b l e ,  t h i s  case  m u s t  b e  r e m a n d e d  f o r  

r e s e n t e n c i n g .  A l b r i t t o n  v .  S t a t e ,  476 So.2d 1 5 8  ( F l a .  1 9 8 5 ) .  



CONCLUSION 

B a s e d  u p o n  t h e  f o r e g o i n g  Argumen t  a n d  t h e  a u t h o r i t i e s  c i t e d  

t h e r e i n ,  A p p e l l e e  r e s p e c t f u l l y  r e q u e s t s  t h i s  H o n o r a b l e  C o u r t  t o  

a f f i r m  t h e  d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l .  
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