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INTRODUCTION 

P e t i t i o n e r ,  Ken A u l t ,  w i l l  b e  r e f e r r e d  t o  h e r e i n  a s  

" D e f e n d a n t , "  " P e t i t i o n e r "  o r  by  h i s  proper name. 

R e s p o n d e n t ,  Roy Lohr ,  w i l l  b e  r e f e r r e d  t o  h e r e i n  a s  

" P l a i n t i f f  ,I1 "Respondent r1  o r  b y  h i s  proper name. 

R e f e r e n c e s  t o  t h e  Record  w i l l  b e  made i n  a c c o r d a n c e  

w i t h  t h e  i n d e x  of t h e  record compi l ed  by t h e  U n i t e d  S t a t e s  

D i s t r i c t  C o u r t ,  S o u t h e r n  D i s t r i c t  o f  F l o r i d a ,  a s  f i l e d  

w i t h  t h e  U n i t e d  S t a t e s  C o u r t  o f  Appeals f o r  t h e  E l e v e n t h  

C i r c u i t .  
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ARGUHENT 

UNDER FLORIDA LAW, AN AWARD OF P U N I T I V E  
DAMAGES TO A PLAINTIFF I S  ERRONEOUS ABSENT 

AN AWARD OF NOMINAL OR COMPENSATORY DAMAGES 

R e s p o n d e n t  c o n t e n d s  i n  h i s  A n s w e r  B r i e f  t h a t  

A p p e l l a n t  h a s  miss ta ted  t h e  c u r r e n t  s t a t u s  of t h e  l a w  on 

t h e  i s s u e  o f  p u n i t i v e  d a m a g e s  w i t h o u t  c o m p e n s a t o r y  

damages,  r e l y i n g  p r i m a r i l y  upon Lass i t e r  v .  I n t e r n a t i o n a l  

U n i o n  of  O p e r a t i n g  E n g i n e e r s ,  349 S.2d 622 ( F l a .  1 9 7 6 ) ,  

and  a s s e r t i n g  t h e  w e l l - s e t t l e d  n a t u r e  of t h e  law i n  h i s  

f a v o r .  What i s  e v i d e n t  from t h e  cases c i t e d  by P e t i t i o n e r  

i n  h i s  i n i t i a l  b r i e f  a n d  c i t e d  b y  R e s p o n d e n t  i n  t h e i r  

answer  b r i e f  i s  t h a t  L a s s i t e r  d i d  n o t  r e s o l v e  t h e  q u e s t i o n  

of when p u n i t i v e  d a m a g e s  a r e  a w a r d a b l e  a n d  t h a t  a 

s i g n i f i c a n t  d i s p u t e  r e m a i n s  among t h e  D i s t r i c t  C o u r t s  o f  

Appeal i n  t h e  s t a t e  o f  F l o r i d a ,  t h e  m a j o r i t y  o f  w h i c h  

c o n t i n u e  t o  fo l low t h e  p o s i t i o n  u r g e d  by P e t i t i o n e r .  

I n  q u o t i n g  from L a s s i t e r ,  Responden t  c o n t e n d s  t h a t  

t h e  e s t a b l i s h m e n t  of l i a b i l i t y  f o r  a breach of d u t y  w i l l  

s u p p o r t  a n  award of p u n i t i v e  damages e v e n  i n  t h e  a b s e n c e  

of c o m p e n s a t o r y  damages.  However, R e s p o n d e n t  o v e r  l o o k s  

t h e  c o n t e x t  i n  w h i c h  t h i s  C o u r t  s ta ted  t h i s  r u l e ,  i t  b e i n g  

a case i n  w h i c h  nomina l  damages were awarded .  Such is n o t  

t h e  case h e r e i n .  

R e s p o n d e n t  a l s o  o v e r l o o k s  t h e  p r i m a r y  b a s i s  f o r  t h e  

Lass i t e r  d e c i s i o n .  The Lassi ter  o p i n i o n ,  i n  r e s o l v i n g  a 

c o n f l i c t  among t h e  F l o r i d a  D i s t r i c t  C o u r t s ,  h e l d  t h a t  a n  
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a w a r d  o f  p u n i t i v e  d a m a g e s  n e e d  n o t  b e a r  r e a s o n a b l e  

r e l a t i o n s h i p  t o  t h e  amount of a c t u a l  damages awarded ,  and 

t h u s  a n  a w a r d  o f  nomina l  damages was h e l d  s u f f i c i e n t  t o  

j u s t i f y  a p u n i t i v e  damage award. A l t h o u g h  t h i s  l a n g u a g e  

h a s  a d m i t t e d l y  b e e n  s u b j e c t  t o  d i f f e r i n g  i n t e r p r e t a t i o n s ,  

it is  clear  t h a t  t h e  Lass i t e r  h o l d i n g  d i d  n o t  o v e r r u l e  t h e  

l o n g  e s t a b l i s h e d  p r e c e d e n t  o f  McClain v.  P e n s a c o l a  Coach 

C o r p o r a t i o n ,  1 3  S o . 2 d  2 2 1  ( F l a .  1 9 4 3 ) .  F u r t h e r ,  when 

i n t e r p r e t e d  i n  l i g h t  of t h e  f a c t s  of t h e  Lass i t e r  case,  

t h i s  l a n g u a g e  s u g g e s t s  t h a t  t h i s  C o u r t  e n v i s i o n e d  t h a t  

p u n i t i v e  damages would s t i l l  r e q u i r e  s u p p o r t  by a n  award 

of nomina l  damages.  I n  no way d o e s  t h e  Lass i t e r  o p i n i o n  

s p e c i f i c a l l y  o v e r r u l e  t h e  l o n g - s t a n d i n g  r e q u i r e m e n t  t h a t  

some damages ,  e i t h e r  nomina l  or  c o m p e n s a t o r y ,  mus t  f i r s t  

b e  awarded .  

T h e  D i s t r i c t  C o u r t  o f  Appeal cases  c i t e d  t o  b y  

Responden t  a r e  d i s t i n g u i s h a b l e  as w e l l .  

T h e  f i r s t  c a s e  c i t e d  t o  b y  R e s p o n d e n t  i s  E g l i n  

F e d e r a l  C r e d i t  Union v .  Curfman, 386 S.2d 860 ( F l a .  1st 

DCA 1 9 8 0 ) .  I n  a f f i r m i n g  a lower c o u r t  judgment  a w a r d i n g  

o n l y  p u n i t i v e  damages ,  t h e  c o u r t ,  i n  r e a d i n g  Lass i t e r  i n  

t h e  most l i t e r a l  s e n s e ,  s t a t e d :  "The  spec ia l  v e r d i c t  form 

r e t u r n e d  b y  t h e  j u r y  c o n t a i n e d  i t s  e x p r e s s  f i n d i n g  t h a t  

' E g l i n  Federal  C r e d i t  Union committed c o n v e r s i o n  of Joseph 

E.  Cur fman ' s  p roper ty . '  W e  a re  o f  t h e  o p i n i o n  t h a t  t h i s  

f i n d i n g  s a t i s f i e s  t h e  r e q u i r e m e n t s  o f  L a s s i t e r  v .  
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I n t e r n a t i o n a l  Union of O p e r a t i n g  E n g i n e e r s ,  349 So.2d 622 

( F l a .  1 9 7 6 ) ,  3 8 6  S o . 2 d  8 6 0 ,  a t  8 6 2 .  T h i s  l i t e r a l  

i n t e r p r e t a t i o n  o f  t h e  L a s s i t e r  o p i n i o n  is c l e a r l y  a 

m i n o r i t y  r u l e ,  and  it i g n o r e s  t h e  f a c t  t h a t  l i a b i l i t y  had 

a l s o  b e e n  e s t a b l i s h e d  i n  a l l  o f  t h e  p r e v i o u s  cases  

a p p l y i n g  t h e  m a j o r i t y  r u l e .  Compare, Sonson v.  N e l s o n ,  

357  S o . 2 d  747 ( F l a .  3 r d  DCA 1 9 7 8 ) ;  F l o o d  v .  Ware, 363 

So.2d 1 1 0 1  ( F l a .  2nd DCA 1 9 7 8 ) ;  Raffa v .  Dan ia  Bank, 372 

So.2d 1 1 7 3  ( F l a .  4 t h  DCA 1 9 7 9 ) ;  Hauser  Motor Company, I n c .  

v .  B y r d ,  377  So.2d 7 7 3  ( F l a .  4 t h  DCA 1 9 7 9 ) ;  A m e r i c a n  

Motorcyc le  I n s t i t u t e ,  I n c .  v .  M i t c h e l l ,  380  So.2d 452 

( F l a .  5 t h  DCA 1 9 8 0 ) .  

F u r t h e r ,  t h e  F i r s t  D i s t r i c t  appeared t o  r e t r ea t  f r o m  

i t s  s t r i c t  r e a d i n g  of L a s s i t e r  i n  S t i n s o n  v .  F e m i n i s t  

Women's H e a l t h  C e n t e r ,  I n c . ,  416 So.2d 1183 ( F l a .  1st DCA 

1 9 8 2 )  w h e r e  t h e  c o u r t  r e s t a t e d  t h e  e s t a b l i s h e d  g e n e r a l  

r u l e  o n  t h i s  i s s u e .  I n  u p h o l d i n g  t h e  t r i a l  c o u r t ' s  award 

of  p u n i t i v e  damages ,  t h e  c o u r t  s ta ted  "AS a f o u n d a t i o n  

f o r  p u n i t i v e  d a m a g e s ,  t h e  j u d g e  p r o p e r l y  c o m p u t e d  

c o m p e n s a t o r y  damages.  . . 416 So.2d 1183 ,  a t  1 1 8 5 ,  and  

n o t i n g  t h a t  " U n d e r  F l o r i d a  l a w ,  p u n i t i v e  d a m a g e s  a r e  

r e c o v e r a b l e  o n l y  w h e r e  a c t u a l  damages a r e  shown." - I d .  

(emphasis s u p p l i e d ) .  T h i s  h o l d i n g  i l l u s t r a t e s  t h a t  E g l i n  

F e d e r a l  C r e d i t  U n i o n  v .  C u r f m a n  i s  a case  of  l i m i t e d  

a p p l i c a b i l i t y ,  which is u n r e p r e s e n t a t i v e  o f  t h e  g e n e r a l  

r u l e  i n  F lo r ida .  
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The E g l i n  d e c i s i o n  w a s  appl ied  i n  Nales v .  S t a t e  Farm 

M u t u a l  Au tomobi l e  I n s u r a n c e  Company, 398 So.2d 455 ( F l a .  

2nd  DCA 1 9 8 1 ) .  T h e  c o u r t  appl ied  t h e  E g l i n  d e c i s i o n ' s  

i n t e r p r e t a t i o n  o f  L a s s i t e r ,  a n d  u p h e l d  t h e  award of 

p u n i t i v e  d a m a g e s ,  d e s p i t e  t h e  l a c k  o f  a c o m p e n s a t o r y  

damage award. T h i s  case must  be d i s t i n g u i s h e d ,  however ,  

a s  t h e  p l a i n t i f f ,  who was h e l d  t o  b e  p a r t i a l l y  r e s p o n s i b l e  

f o r  t h e  a u t o  a c c i d e n t  i n  q u e s t i o n ,  was b a r r e d  b y  t h e  

F l o r i d a  n o - f a u l t  t h r e s h o l d  r e q u i r e m e n t s  , and was t h u s  n o t  

e n t i t l e d  t o  a n  award of c o m p e n s a t o r y  damages.  A l though  

t h e  j u r y  d e t e r m i n e d  t h a t  t h e  p l a i n t i f f  h a d  s u f f e r e d  a 

c o m p e n s a t a b l e  i n  j u r y ,  a c o m p e n s a t o r y  d a m a g e  award was 

p r e c l u d e d  b y  t h e  n o - f a u l t  s t a t u t e .  On a p p e a l ,  t h e  

p u n i t i v e  damage award was u p h e l d  p u r s u a n t  t o  t h i s  na r row 

l e g a l  i s s u e .  A s  e v i d e n c e  of t h e  l i m i t e d  s cope  o f  t h i s  

h o l d i n g ,  t h e  c o u r t  s t a t e d :  

W e  a r e  aware 
v .  Ware, 363  
1 9 7 8 ) ,  t h a t  

of o u r  s t a t e m e n t  i n  F l o o d  
So.2d 1 1 0 1  ( F l a .  2nd- 
a j u r y  may n o t  o r d e r  a 

d e f e n d a n t  t o  p a y  p u n i t i v e  d a m a g e s  i f  
it d o e s  n o t  f i n d  him l i a b l e  f o r  e i t h e r  
a c o m p e n s a t o r y  o r  n o m i n a l  d a m a g e s .  
Where a j u r y  s p e c i f i c a l l y  f i n d s  t h a t  
t h e  p l a i n t i f f  s u f f e r e d  a n  i n j u r y  a s  a 
r e s u l t  o f  a n  a u t o m o b i l e  a c c i d e n t  and  
d e n i e s  a n  award  o f  c o m p e n s a t o r y  
d a m a g e s  o n l y  b e c a u s e  o f  t h e  
d e f e n d a n t ' s  t o r t  i m m u n i t y  u n d e r  no- 
f a u l t ,  w e  b e l i e v e  t h e  r e q u i r e m e n t  
e x p r e s s e d  i n  t h e  F lood  case has been  
m e t .  

398 So.2d 455, a t  457. 

I n  Nales  v .  S t a t e  Fa rm Mutua l  Au tomobi l e  I n s u r a n c e  
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Company, t h e  j u r y  d i d  n o t  award c o m p e n s a t o r y  d a m a g e s  

b e c a u s e  i t  was p r e c l u d e d  from d o i n g  so.  I n  s u c h  a l i m i t e d  

i n s t a n c e ,  t h e  b reach  o f  d u t y  l a n g u a g e  e x p r e s s e d  i n  

L a s s i t e r  and  E g l i n  was t h e  o n l y  remedy a v a i l a b l e  t o  t h e  

p l a i n t i f f .  

S i n c e  t h e  E g l i n  and  S t a t e  Farm d e c i s i o n s ,  t h e  F l o r i d a  

D i s t r i c t  C o u r t s  h a v e  c o n s i s t e n t l y  a n d  p r o p e r l y  f o l l o w e d  

t h e  g e n e r a l  r u l e s  s e t  o u t  i n  McClain and Lass i te r .  See 

S t i n s o n  v .  F e m i n i s t  Women's H e a l t h  C e n t e r ,  I n c . ,  416 So.2d 

1 1 8 3  ( F l a .  1st DCA 1 9 8 2 ) ;  A d l e r  v .  S e l i g m a n ,  438 So.2d 

1063 ( 4 t h  DCA 1 9 8 3 )  ( c o m p e n s a t o r y  damages i n c l u d e  a c t u a l  

and  nomina l  damages ,  and  e i t h e r  is s u f f i c i e n t  t o  s u s t a i n  

a n  award  o f  p u n i t i v e  d a m a g e s ) .  

I n  a l l  of t h e  cases a p p l y i n g  t h i s  i n t e r p r e t a t i o n  t o  

t h e  Lass i te r  d e c i s i o n ,  t h e  u n d e r l y i n g  b r e a c h  of d u t y ,  and 

t h e  e s t a b l i s h m e n t  of l i a b i l i t y  t h e r e o n  had a l r e a d y  b e e n  

found by  t h e  r e s p e c t i v e  j u r i e s .  Y e t  t h e  D i s t r i c t  C o u r t s ,  

i n  p r o p e r l y  a p p l y i n g  t h e  Lass i t e r  d e c i s i o n ,  h e l d  t h a t  t h e  

p u n i t i v e  damage awards were i n d e e d  improper. When these 

d e c i s i o n s  a r e  compared t o  t h e  f a c t s  o f  t h e  i n s t a n t  case,  

it becomes c lear  t h a t  t h e  j u r y  v e r d i c t  a w a r d i n g  p u n i t i v e  

d a m a g e s  t o ,  R e s p o n d e n t  c a n n o t  s t a n d .  A l though  t h e  j u r y  

s p e c i f i c a l l y  f o u n d  t h a t  a b r e a c h  o f  d u t y  h a d  b e e n  

e s t a b l i s h e d ,  t h e  g e n e r a l  r u l e  d e r i v e d  from Lass i te r  and 

i t s  p r o g e n y  c l e a r l y  r e q u i r e s  t h a t  more t h a n  t h e  bare  

e s t a b l i s h m e n t  o f  l i a b i l i t y  i s  n e c e s s a r y  t o  s u p p o r t  a n  
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award o f  p u n i t i v e  d a m a g e s .  D e s p i t e  t h e  e n t r y  of  a 

"spec ia l  v e r d i c t "  a g a i n s t  P e t i t i o n e r ,  t h e  law on t h i s  

p o i n t  i s  u n d e n i a b l y  c l ea r .  I n  a s i t u a t i o n  where  n e i t h e r  

c o m p e n s a t o r y  n o r  n o m i n a l  d a m a g e s  a r e  a w a r d e d  t o  a 

p l a i n t i f f ,  a n y  award o f  p u n i t i v e  damages is  imprope r .  

I n  r e s p o n s e  t o  t h i s  w e l l - s e t t l e d  l a w ,  R e s p o n d e n t  

a r g u e s  t h a t  t h e  j u r y  i n s t r u c t i o n s  g i v e n  s u p p o r t  h i s  

p r o p o s i t i o n  and  t h a t  P e t i t i o n e r  i s  p l a c i n g  form o v e r  

s u b s t a n c e .  I n  r e s p o n s e ,  it s h o u l d  be n o t e d  t h a t  a nominal  

damage i n s t r u c t i o n  was n o t  s o u g h t  by P l a i n t i f f  o r  g i v e n  by 

t h e  t r i a l  c o u r t ,  a l t h o u g h  s u c h  a n  i n s t r u c t i o n  may be 

appropr i a t e  i n  s u c h  c i r c u m s t a n c e s .  P l a i n t i f f  c a n n o t  now 

s e e k  t o  overcome t h i s  w a i v e r  by a s s e r t i n g  t h a t  t h e  f i n d i n g  

of a n  a s s a u l t  s a t i s f i e s  t h e  r e q u i r e m e n t  o f  n o m i n a l  

damages.  S e e ,  - P a r k  v.  B e l f o r d  T r u c k i n g  Co., 165  So.2d 819 

( F l a .  3 r d  DCA 1 9 6 4 ) .  

A s  t o  " fo rm o v e r  s u b s t a n c e s , "  t h e  c ruc ia l  p o i n t  is 

t h e  a b s e n c e  of any  s u b s t a n c e  t o  R e s p o n d e n t ' s  c la im f o r  

d a m a g e s ,  a s  e v i d e n c e d  by t h e  j u r y ' s  f i n d i n g s .  The j u r y  

had before  i t  t h e  same t e s t i m o n y  upon which  it awarded t h e  

c o - P l a i n t i f f  $ 1 0 , 0 0 0  i n  a c t u a l  damages f o r  r a t h e r  minor  

p h y s i c a l  i n j u r i e s ,  y e t  c h o s e  n o t  t o  award R e s p o n d e n t  

damages i n  a n y  amount .  The  o n l y  e x p l a n a t i o n  is t h e  j u r y ' s  

f i n d i n g  of a b s o l u t e l y  no i n j u r y  o r  damage. The p u r p o s e  of 

t h e  r u l e  s e t  f o r t h  i n  L a s s i t e r  is  t h e  r e l u c t a n c e  t o  

compensa te  p e r s o n s  where no  i n j u r y  h a s  o c c u r r e d .  Even 
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nominal  damages r e f l e c t  a r e c o g n i t i o n  of some i n j u r y ,  y e t  

here w e  have  none.  T o  allow t h e  j u r y  award i n  t h i s  case 

t o  s t a n d  w i l l  s e r v e  t o  a b r o g a t e  t h e  s u b s t a n c e  and  p u r p o s e  

of t h e  r u l e  of l a w  s e t  f o r t h  i n  McClain,  L a s s i t e r ,  and t h e  

numerous d i s t r i c t  c o u r t  d e c i s i o n s  r e n d e r e d  s u b s e q u e n t l y .  

- 8 -  

PARKER. SKELDING. MCVOY & LABASKY 
TALLAHASSEE, FLORIDA 



CONCLUSION 

A s  t h e  f o r e g o i n g  d i s c u s s i o n  and l e g a l  a u t h o r i t y  

i l l u s t r a t e s ,  t h e  award of p u n i t i v e  damages t o  P l a i n t i f f ,  

Roy L o h r ,  c a n n o t  s t a n d  a b s e n t  a n  award o f  n o m i n a l  o r  

compensatory damages. 

R e s p e c t f u l l y  submi t t ed  t h i s  day of  March, 1988> 

P a r k e r ,  S k e l d i n g ,  McVoy 

318 North Monroe S t r e e t  
P o s t  O f f i c e  Box 669 
T a l l a h a s s e e ,  F l o r i d a  32301 
( 9 0 4 )  222-3730 

& Labasky 
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