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PRELIMINARY STATEMENT 

T h e  P e t i t i o n e r  was t h e  A p p e l l a n t  i n  t h e  c o u r t  be low a n d  t h e  

d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  R e s p o n d e n t  was t h e  Appellee i n  t h e  

c o u r t  below a n d  t h e  p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  A copy of 

t h e  d i s t r i c t  c o u r t ' s  o p i n i o n  is  a t tached  t o  t h i s  b r i e f  as p a r t  of 

t h e  Appendix.  

The f o l l o w i n g  s y m b o l s  w i l l  be  u s e d  i n  t h i s  b r i e f :  

'I R" Record o n  Appeal 

" S R" S u p p l e m e n t a l  Record  

"SSR" S e c o n d  S u p p l e m e n t a l  R e c o r d  ( T r a n s c r i p t  
of H e a r i n g  o n  December 3 ,  1 9 8 4 ) .  
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ARGUMENT 

POINT INVOLVED 

T H E  T R I A L  COURT E R R E D  I N  D E P A R T I N G  FROM T H E  
G U I D E L I N E  SENTENCE. 

I n  i t s  b r i e f  Responden t  a r g u e s  t h a t  t h e  t r i a l  c o u r t  was n o t  

d e p a r t i n g  f r o m  t h e  g u i d e l i n e s  b e c a u s e  o f  t h e  new s u b s t a n t i v e  

o f f e n s e s  w h i c h  P e t i t i o n e r  a l l e g e d l y  committed w h i l e  on  community 

c o n t r o l .  However ,  t h e  t r i a l  c o u r t ' s  f i r s t  w r i t t e n  r e a s o n  f o r  

d e p a r t u r e  -- "Tha t  t h e  D e f e n d a n t  w h i l e  on community c o n t r o l  com- 

m i t t e d  new s u b s t a n t i v e  o f f e n s e s ' '  -- f o l l o w e d  b y  a l i s t i n g  o f  

f a c t o r s  r e l a t i n g  t o  t h e  new s u b s t a n t i v e  o f f e n s e s  for  which  P e t i -  

t i o n e r  had n o t  b e e n  c o n v i c t e d  r e f u t e s  s u c h  a c la im ( A 2 , S R 1 8 ) .  

R e s p o n d e n t  t h e n  r e l i e s  o n  S t a t e  v .  P e n t a u d e ,  500 So.2d 526 ( F l a .  

1 9 8 7 )  t o  a r g u e  t h a t  t h e  s u b s t a n t i v e  o f f e n s e s  c a u s i n g  t h e  v i o l a -  

t i o n  may j u s t i f y  a d e p a r t u r e  s e n t e n c e .  However, i n  -- P e n t a u d e  t h e  

d e f e n d a n t  was c o n v i c t e d  o f  t h e  s u b s t a n t i v e  o f f e n s e s  c a u s i n g  t h e  

v i o l a t i o n .  The r e s u l t  i n  P e n t a u d e  comports w i t h  t h e  f u n d a m e n t a l  

r u l e  t h a t  " R e a s o n s  f o r  d e v i a t i n g  f r o m  t h e  g u i d e l i n e s  s h a l l  n o t  

i n c l u d e  f a c t o r s  r e l a t i n g  t o  p r i o r  a r r e s t s  w i t h o u t  c o n v i c t i o n .  " 

F 1 a . R . C r i m . P .  3 . 7 0 1 ( d ) ( l l ) .  I n  W i l l i a m s  v .  S t a t e ,  500 So.2d 5 0 1  

( F l a .  1 9 8 6 )  t h i s  C o u r t  a p p l i e d  t h e  same r u l e  t o  r e v e r s e  a d e p a r -  

t u r e  b a s e d  on  a n  o f f e n s e  f o r  w h i c h  t h e  d e f e n d a n t  h a d  n o t  b e e n  

c o n v i c t e d :  

Were w e  t o  permit t h e  d e v i a t i o n  f rom t h e  g u i d e -  
l i n e s  b e c a u s e  of a d e f e n d a n t ' s  f a i l u r e  t o  
appea r ,  w e  would ,  i n  e s s e n c e ,  b e  c i r c u m v e n t i n g  
t h e  l e g i s l a t i v e l y  e s t a b l i s h e d  p u n i s h m e n t  o f  
f i v e  y e a r s  be e l i m i n a t i n g  t h e  t r i a l .  W i t h  a 
t r i a l ,  a d e f e n d a n t  wou ld  b e  s e n t e n c e d  t o  o n l y  
f i v e  y e a r s .  Wi thou t  a t r i a l ,  h e  c o u l d  b e  sen -  
t e n c e d  t o  any  p e r i o d  w i t h i n  t h e  s t a t u t o r y  max- 
imum ( f o r  a l l  h i s  p e n d i n g  o f f e n s e s )  t h a t  t h e  
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c 

j u d g e  m i g h t  ( a r b i t r a r i l y )  c h o o s e  w i t h o u t  any  
hope  o f  p a r o l e .  S u c h  a K a f k a e s q u e  s i t u a t i o n  
c a n n o t  be p e r m i t t e d .  A s  t h e  Monti  c o u r t  cor- 
r e c t l y  c o n c l u d e s ,  p e r m i t t i n g  d e p a r t u r e s  for  a n  
o f f e n s e  f o r  w h i c h  t h e  d e f e n d a n t  h a s  n o t  b e e n  
c o n v i c t e d  i s  c l e a r l v  D r o h i b i t e d  bv F l o r i d a  R u l e  
of C r i m i n a l  Procedu;eL 3 . 7 0 1 ( d )  (11;. 

5 0 0  S o . 2 d  a t  5 0 3  ( e m p h a s i s  a d d e d )  ( f o o t n o t e s  
o m i t t e d ) .  

F l o r i d a  R u l e  o f  C r i m i n a l  P r o c e d u r e  3 . 7 0 1 ( d )  (11) c l e a r l y  p r o h i b -  

i t s  a d e p a r t u r e  b a s e d  upon f ac to r s  r e l a t i n g  t o  t h e  new s u b s t a n -  

t i v e  o f f e n s e s  a l l e g e d l y  commit ted  by  P e t i t i o n e r .  

R e s p o n d e n t  a l s o  n o t e s  t h a t  w h e t h e r  " P e t i t i o n e r  was t o  be 

s u b s e q u e n t l y  a c q u i t t e d  of those c h a r q e s  i s  of no  moment, and t h e  

s e n t e n c e  h e r e i n  would n o t  h a v e  t o  be m o d i f i e d "  ( R B 1 1 ) .  P e t i t i o n -  

e r  a g r e e s  w i t h  t h i s  s t a t e m e n t  t o  t h e  e x t e n t  t h a t  i f  f a c t o r s  

r e l a t i n g  t o  t h e  new s u b s t a n t i v e  o f f e n s e s  a re  d e c l a r e d  t o  b e  v a l i d  

r e a s o n s  for  d e p a r t u r e ,  desp i te  R u l e  3 . 7 0 1 ( d ) ( l l ) ,  t h e  i n c r e a s e  i n  

t h e  s e n t e n c e 1  w o u l d  n o t  h a v e  t o  b e  m o d i f i e d  s h o u l d  P e t i t i o n e r  

b e  a c q u i t t e d  l a t e r  a t  t r i a l .  I n  o t h e r w o r d s ,  a s  i n  W i l l i a m s ,  

s u p r a ,  a n o t h e r  K a f k a e s q u e  s i t u a t i o n  w o u l d  o c c u r  -- P e t i t i o n e r  

would b e  p u n i s h e d  by more t h a n  1 2  y e a r s  i n  p r i s o n  f o r  c o n d u c t  f o r  

w h i c h  h e  was l a t e r  a c q u i t t e d .  F o r t u n a t e l y ,  R u l e  3 . 7 0 1 ( d ) ( l l )  w a s  

d e s i g n e d  t o  p r e v e n t  s u c h  s i t u a t i o n s  by p r o h i b i t i n g  d e p a r t u r e s  f o r  

s u b s t a n t i v e  o f f e n s e s  where t h e r e  is  no c o n v i c t i o n .  

I n  a n a l y z i n g  t h e  p r e s e n t  i s s u e ,  it is  i m p o r t a n t  t o  d e t e r m i n e  

e x a c t l y  what  c o n d u c t  t h e  d e f e n d a n t  is  b e i n g  p u n i s h e d  for  a f t e r  h e  

v i o l a t e s  h i s  p r o b a t i o n .  The d e f e n d a n t  is b e i n g  p u n i s h e d  for  t h e  

o f f e n s e  h e  was p l a c e d  on p r o b a t i o n  f o r  -- i . e .  t h e  o f f e n s e  h e  was 

I. From 1 2  t o  30 mon ths  i n  p r i s o n  t o  1 5  years  i n  p r i s o n .  
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a d j u d i c a t e d  g u i l t y  o f . 2  T h e  d e f e n d a n t  i s  - n o t  s u p p o s e d  t o  b e  

p u n i s h e d  f o r  t h e  new s u b s t a n t i v e  o f f e n s e s  w h i c h  h e  h a s  y e t  t o  

s t a n d  t r i a l  f o r .  However ,  i n  t h i s  case P e t i t i o n e r  i s ,  i n  

e s s e n c e ,  b e i n g  s e n t e n c e d  t o  2% years for  t h e  o f f e n s e  a t  c o n v i c -  

t i o n  and  1235 y e a r s  f o r  t h e  new s u b s t a n t i v e  o f f e n s e s  f o r  w h i c h  h e  

h a s  y e t  t o  s t a n d  t r i a l  f o r .  T h i s  d e p a r t u r e  i s ,  a t  b e s t ,  a n  

improper form o f  d o u b l e  d i p p i n g .  I f  t h e  d e p a r t u r e  i s  u p h e l d ,  

P e t i t i o n e r  w i l l  h a v e  b e e n  p u n i s h e d  twice f o r  t h e  same c r i m i n a l  

c o n d u c t  i f  h e  s h o u l d  l a t e r  b e  c o n v i c t e d  of t h e  new s u b s t a n t i v e  

o f f e n s e s .  F i r s t ,  he  is  p u n i s h e d  by an  e x t r a  12% y e a r s  i n  p r i s o n  

i n  t h i s  case s p e c i f i c a l l y  b e c a u s e  of t h e  c o n d u c t .  S e c o n d ,  i f  

t h e r e  i s  a c o n v i c t i o n ,  h e  w i l l  b e  p u n i s h e d  f o r  t h a t  c o n d u c t  a t  a 

l a t e r  t r i a l .  Of c o u r s e ,  e x t r a  pun i shmen t  w i l l  r e s u l t  when p o i n t s  

a r e  scored b e c a u s e  t h e  c o n d u c t  o c c u r r e d  w h i l e  h e  was o n  l e g a l  

c o n s t r a i n t  -- t h e  c o m m u n i t y  c o n t r o l .  T h u s ,  i f  l a t e r  f o u n d  

g u i l t y ,  P e t i t i o n e r  w i l l  have  b e e n  p u n i s h e d  twice f o r  c o m m i t t i n g  

t h e  new s u b s t a n t i v e  o f f e n s e s  w h i l e  o n  c o m m u n i t y  c o n t r o l .  P e t i -  

t i o n e r  s h o u l d  o n l y  be p u n i s h e d  o n c e  f o r  t h e s e  s u b s t a n t i v e  

o f f e n s e s ,  a f t e r  h i s  t r i a l  o n  t h e  s u b s t a n t i v e  o f f e n s e s .  Again ,  

2 T h e  f a c t s  i n v o l v e d  i n  t h i s  o f f e n s e  a re  c o m p l e t e l y  d i f f e r e n t  
t h a n  those w h i c h  a r e  l a t e r  a l l e g e d .  T h e  " v i c t i m , "  M i l t o n  
Moore, a v e r y  v i o l e n t  p e r s o n ,  "came t o  h a v e  i t  o u t "  w i t h  
P e t i t i o n e r  and  kept w a l k i n g  toward  P e t i t i o n e r  ( S S R 3 ) .  P e t i -  
t i o n e r  t o l d  him t o  s top  and backed  away t o  a v o i d  Moore (SSR3, 
1 0 ) .  Moore kept  coming and  P e t i t i o n e r  t h e n  s h o t  h im i n  t h e  
l e g  ( S S R 3 , l O ) .  Moore a d m i t t e d  t h a t  h e  w a s  g o i n g  t o  u s e  a 
f i r e a r m  t o  shoo t  P e t i t i o n e r  a n d  was i n c a r c e r a t e d  i n  s t a t e  
p r i s o n  f o r  p o s s e s s i n g  t h e  same f i r e a r m  (SSR2) .  The p r o s e c u t o r  
r e p r e s e n t e d  t h a t  Moore was a man of v i o l e n c e  who i n d i c a t e d  
t h a t  h e  w o u l d  k i l l  P e t i t i o n e r  i f  h e  d i d  n o t  g o  t o  j a i l  
(SSR13) .  When Moore's g i r l f r i e n d  b e g a n  t o  b e a t  P e t i t i o n e r ,  
P e t i t i o n e r  o f f e r e d  a c o n d i t i o n a l  t h r e a t  t o w a r d  h e r  (SSR10).  
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t h e  p u r p o s e  o f  R u l e  3 . 7 0 1 ( d ) ( l l )  is t o  p r o h i b i t  d e p a r t u r e  f o r  t h e  

new s u b s t a n t i v e  o f f e n s e s  where t h e r e  i s  n o  c o n v i c t i o n .  An e v e n  

more u n j u s t  e v e n t  o c c u r s  when t h e  d e p a r t u r e  r e s u l t s  e v e n  though  

t h e  d e f e n d a n t  is  l a t e r  a c u u i t t e d  of t h e  s u b s t a n t i v e  o f f e n s e s .  

R e s p o n d e n t  a l so  n o t e s  t h a t  t h e  much lower s t a n d a r d  of proof 

e x i s t s  a t  a r e v o c a t i o n  h e a r i n g  and c o n c l u d e s  t h a t  f a c t o r s  r e l a t -  

i n g  t o  t h e  s u b s t a n t i v e  o f f e n s e s  w i l l  j u s t i f y  a g u i d e l i n e  depar- 

t u r e  "where  t h e  c o n s c i e n c e  o f  t h e  c o u r t  was s a t i s f i e d  t h a t  t h e s e  

a c t s  o c c u r r e d "  ( R B 1 2 ) .  S u c h  a n  a r g u m e n t  n o t  o n l y  i g n o r e s  R u l e  

3 . 7 0 1 ( d ) ( l l )  and  t h e  r e q u i r e m e n t  t h a t  f a c t s  u p o n  w h i c h  a g u i d e -  

l i n e  d e p a r t u r e  i s  b a s e d  must  b e  p r o v e n  beyond a r e a s o n a b l e  d o u b t  

p e r  S t a t e  V .  M i s c h l e r ,  488 So.2d 523  ( F l a .  1 9 8 6 ) ,  b u t  a l so  v i o -  

l a t e s  t h e  v e r y  r e a s o n  f o r  t h e  c r e a t i o n  of t h e  g u i d e l i n e s  -- u n i -  

f o r m i t y  o f  s e n t e n c i n g .  The p u r p o s e  of t h e  g u i d e l i n e s  is t o  a v o i d  

t h e  d i s p a r i t y  i n  s e n t e n c i n g  which  may r e s u l t  from d e c i s i o n s  b a s e d  

upon t h e  " c o n s c i e n c e  of t h e  c o u r t  .'I 

A n o t h e r  p o i n t  r e g a r d i n g  t h e  s i g n i f i c a n c e  o f  t h e  lower b u r d e n  

o f  proof r e q u i r e d  a t  a r e v o c a t i o n  h e a r i n g  s h o u l d  a l s o  b e  m a d e ,  

t h e  d e f e n d a n t  may forego f u l l y  d e f e n d i n g  h i m s e l f  a g a i n s t  t h e  new 

s u b s t a n t i v e  c h a r g e s  where  h e  w i l l  l a t e r  h a v e  t o  d e f e n d  h i m s e l f  

a g a i n s t  t h e  s u b s t a n t i v e  c h a r g e s . 3  T h i s  is p r e c i s e l y  what hap- 

pened  i n  t h i s  case (R86-87) .  A s  a r e s u l t  o f  P e t i t i o n e r  w a i t i n g  

u n t i l  h i s  t r i a l  t o  p r e s e n t  h i s  d e f e n s e ,  e v e n  t h o u g h  t h e r e  was 

Where P e t i t i o n e r  had  o b v i o u s l y  v i o l a t e d  h i s  community c o n t r o l  
by b e i n g  a b s e n t  from h i s  r e s i d e n c e  w i t h o u t  p e r m i s s i o n ,  h e  
w o u l d  l o g i c a l l y  w a i t  u n t i l  h i s  t r i a l  o n  t h e  s u b s t a n t i v e  
o f f e n s e s  t o  f u l l y  p r e s e n t  h i s  d e f e n s e  t o  t h o s e  c h a r g e s .  
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c o n f l i c t i n g  t e ~ t i m o n y , ~  t h e  t r i a l  c o u r t ' s  c o n s c i e n c e  was s a t i s -  

f i e d  t h a t  P e t i t i o n e r ' s  c o n d u c t  h a d  v i o l a t e d  t h e  terms of h i s  

p r o b a t  i on :  

T H E  COURT:  I h e a r d  no  d e n i a l s  of any  of t h i s .  
The d e f e n d a n t  d i d  n o t  w i sh  t o  s t a t e  a n y t h i n g  i n  
h i s  own b e h a l f  and t e s t i f y .  T h e r e  was c o n f l i c t  
i n  t h e  t e s t i m o n y  b u t  I h a v e  n o t h i n g  t o  oppose 
t h e  t e n o r  of a l l  o f  i t  b e i n g  t r u e .  

( R 9 9 ) .  

The  c o n f l i c t i n g  t e s t i m o n y ,  which  had  a " t e n o r "  of b e i n g  t r u e ,  and 

which  P e t i t i o n e r  c h o s e  n o t  t o  t e s t i f y  a b o u t  b e c a u s e  of u p c o m i n g  

c r i m i n a l  c h a r g e s ,  s i m p l y  d o e s  n o t  j u s t i f y  a q u i n t u p l i n g  of P e t i -  

t i o n e r  I s s e n t e n c e .  5 

R e s p o n d e n t  a l s o  q u o t e s  f r o m  t h e  F i f t h  D i s t r i c t  C o u r t  of 

Appeals  d e c i s i o n  i n  Young v. S t a t e ,  1 3  F.L.W. 325 ( F l a .  5 t h  DCA, 

F e b r u a r y  4 ,  1 9 8 7 )  which  a d o p t s  t h e  d i s s e n t i n g  o p i n i o n  i n  T u t h i l l  

v .  S t a t e ,  1 2  F.L.W. 2250 ( F l a .  3d DCA, September 1 5 ,  1 9 8 7 ) .  The 

d i s s e n t  i n  T u t h i l l  e s s e n t i a l l y  s a y s  t h a t  p r o b a t i o n  is  a matter of 

j u d i c i a l  g r a c e  and  t h a t  t h e  f i n d i n g  o f  a v i o l a t i o n  is  d e t e r m i n a -  

t i v e  o f  t h e  s e n t e n c e .  T h e  d i s s e n t  i s  i n c o r r e c t  i n  t h e  l a t t e r  

a s s e r t i o n .  T h e  p u r p o s e  of a r e v o c a t i o n  h e a r i n g  is t o  d e t e r m i n e  

A s  n o t e d  b y  t h e  t r i a l  c o u r t ,  many of t h e  f a c t s  i n  e v i d e n c e  
were i n  c o n f l i c t .  F o r  i n s t a n c e ,  t he re  was e v i d e n c e  t h a t  Ms.  
G o r d o n  n e v e r  saw P e t i t i o n e r  w i t h  a k n i f e  (R25,40-41) .  O t h e r  
t e s t i m o n y ,  e v e n  i f  n o t  i n  c o n f l i c t ,  w i l l  c e r t a i n l y  b e  c h a l -  
l e n g e d  by P e t i t i o n e r  a t  h i s  t r i a l  o n  t h e  s u b s t a n t i v e  
o f f e n s e s .  

I n  a d d i t i o n  i t  s h o u l d  be n o t e d  t h a t  d u e  process r i g h t s  are 
much more l i m i t e d  a t  a r e v o c a t i o n  h e a r i n g  t h a n  a t  a t r i a l  o n  
t h e  s u b s t a n t i v e  o f f e n s e s .  Russ  v.  S t a t e ,  313  So.2d 758 ( F l a .  
1 9 7 5 ) .  Thus ,  P e t i t i o n e r  s h o u l d  l o g i c a l l y  p r e s e n t  h i s  d e f e n s e  
a t  t h e  l a t e r  t r i a l  o n  t h e  s u b s t a n t i v e  o f f e n s e .  
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.- w h e t h e r  t h e  p r o b a t i o n e r  is  s u i t a b l e ,  or u n s u i t a b l e ,  f o r  c o n t i n -  

ued p r o b a t i o n .  Once it is  t h e n  d e t e r m i n e d  t h a t  h e  i s  u n s u i t a b l e  

f o r  p r o b a t i o n ,  t h e  q u e s t i o n  is  how h e  s h o u l d  b e  s e n t e n c e d  f o r  t h e  

o r i g i n a l  o f f e n s e .  T h e  r e v o c a t i o n  i s  - n o t  d e t e r m i n a t i v e  of t h e  

s e n t e n c e  as t h e  d i s s e n t  i n  T u t h i l l  s u g g e s t s ,  r a t h e r ,  t h e  s e n t e n c e  

i m p o s e d  a f t e r  r e v o c a t i o n  "must  be i n  a c c o r d a n c e  w i t h  t h e  g u i d e -  

l i n e s . "  F 1 a . R . C r i m . P .  - 3 . 7 0 1 ( d ) ( l l ) .  I n  a c c o r d a n c e  w i t h  t h e  

g u i d e l i n e s ,  r e a s o n s  f o r  d e v i a t i n g  f rom t h e  g u i d e l i n e s  s h a l l  n o t  

i n c l u d e  f a c t o r s  r e l a t i n g  t o  a n  o f f e n s e  w i t h o u t  c o n v i c t i o n .  

F 1 a . R . C r i m . P .  3 . 7 0 1 ( d ) ( l l ) ;  T u t h i l l  v .  S t a t e ,  1 2  F.L.W. 2 2 5 0  

( F l a .  3d D C A ,  S e p t e m b e r  1 5 ,  1 9 8 7 ) ;  L e w i s  v .  S t a t e ,  510 So.2d 

1089  ( F l a .  2d DCA 1 9 8 7 ) ;  W i l s o n  v .  S t a t e ,  510 So.2d 1 0 8 8  ( F l a .  2d 

DCA 1 9 8 7 ) ;  R o y a l  v .  S t a t e ,  5 0 8  So .2d  1 3 1 3  ( F l a .  2d DCA 1 9 8 7 ) .  

W h i l e  t h e  j u d i c i a l  g r a c e  of p r o b a t i o n  may be e l i m i n a t e d  by  a 

f i n d i n g  o f  a v i o l a t i o n  b y  t h e  c o n s c i e n c e  of t h e  c o u r t ,  t o  

i n c r e a s e  t h e  s e n t e n c e  beyond t h e  recommended g u i d e l i n e  r a n g e  t h e  

r e a s o n  for  d e p a r t u r e  must  b e  c l ea r  and c o n v i n c i n g ,  s u p p o r t e d  by  

r e a s o n s  p r o v e n  b e y o n d  a r e a s o n a b l e  d o u b t ,  a n d  c o n s i s t e n t  w i t h  

R u l e  3 . 7 0 1 ( d )  ( 1 1 ) . 6  T h e  c e r t i f i e d  q u e s t i o n  s h o u l d  be answered  

i n  t h e  n e g a t i v e ,  P e t i t i o n e r ' s  s e n t e n c e  m u s t  be r e v e r s e d ,  a n d  

t h i s  c a u s e  r e m a n d e d  f o r  r e s e n t e n c i n g  w i t h i n  t h e  r ecommended  

g u i d e l i n e  r a n g e .  P e t i t i o n e r  r e l i e s  o n  h i s  b r i e f  o n  t h e  m e r i t s  

f o r  f u r t h e r  a rgument  o n  t h i s  p o i n t .  

W i t h  t h e  e x c e p t i o n  of t h e  o n e  c e l l  d e p a r t u r e  w i t h o u t  r e a s o n s  
for  d e p a r t u r e  f o r  communi ty  c o n t r o l  w h i c h  became e f f e c t i v e  
October 1, 1986.  
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B a s e d  o n  t h e  f o r e g o i n g  a r g u m e n t  a n d  a u t h o r i t i e s  c i t e d  

t h e r e i n ,  P e t i t i o n e r  would request t h i s  H o n o r a b l e  court  t o  r e v e r s e  

t h e  d e c i s i o n  of t h e  d i s t r i c t  c o u r t  w i t h  d i r e c t i o n s  t h a t  P e t i -  

t i o n e r  b e  s e n t e n c e d  w i t h i n  t h e  recommended g u i d e l i n e  r a n g e .  

R e s p e c t f u l l y  s u b m i t t e d ,  

RICHARD L. JORANDBY 
P u b l i c  D e f e n d e r  
1 5 t h  J u d i c i a l  C i r c u i t  of F l o r i d a  
301  N.  O l i v e  Avenue/9th F l o o r  
West Palm Beach,  F l o r i d a  33401 
( 3 0 5 )  820-2150 

V 

A s s i s t a n t  P u b l i c  D e f e n d e r  

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a c o p y  h e r e o f  h a s  been  f u r n i s h e d  t o  

GEORGINA JIMENEZ-OROSA, A s s i s t a n t  A t t o r n e y  G e n e r a l ,  E l i s h a  Newton 

D i m i c k  B u i l d i n g ,  S u i t e  204,  111 G e o r g i a  Avenue, West Palm Beach ,  

F l o r i d a ,  33401 by cour ie r  t h i s  1% d a y  of A p r i l ,  1988.  
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