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STATEMENT OF THE CASE AND FACTS 

The appellate record establishes the following chronology of 

events: 

10/16/85 Appellant commits Lake County armed robbery; 
Case No. 86-231; 1st pbl (SR 15). 

Appellant commits Lake County armed robbery; 
Case No. 86-122; 1st pbl (SR 10) . 
Appellant commits Lake County robbery; 
Case No. 86-267; 2nd (SR 25). 

Appellant commits Lake County armed robbery; 
Case No. 86-232; 1st pbl (SR 20). 

Appellant commits Lake County armed robbery; 
Case No. 86-121; 1st pbl (SR 3). 

Appellant commits instant offense in Marion 
County (the primary offense at conviction 
herein); Case No. 85-2526; 1st pbl 

Information for Case No. 86-121-CF-A-01, 
Lake County (SR 3). 

Information for Case No. 86-122-CF-A-1 
Lake County (SR 10) . 
Information for Case No. 86-231-CF-A-01 
Lake County (SR 15). 

Information for Case No. 86-232-CF-A-01 
Lake County (SR 20) . 
Information for Case No. 86-267-CF-A-01 
Lake County (SR 25). 

Appellant's original scoresheet for instant 
offense; 4th cell presumptive sentence; 
(R 3) 

Appellant's original sentencing for instant 
offense; sentenced to 6 years incarceration; 
(R 3) 

Original departure order (R 3) . 
Appellant files original notice of appeal 
from 3/14/86 judgment and sentence. 



9/2/86 Appellant plead guilty to all five outstanding 
Lake County robbery cases; sentenced to 7 1/2 a years incarceration (R 4). 

10/9/86 Appellant's original sentence on instant offense 
vacated on appeal (R 15) . 

11/26/86 Appellant's corrected scoresheet for instant 
offense; presumptive sentence of life imprisonment 
(R 22). 

11/26/86 Appellant's resentencing for instant offense; 
sentenced to life imprisonment (R 20-21) . 



SUMMARY OF ARGUMENT 

• The trial court properly resentenced petitioner by preparing 

a new scoresheet. There were no new departure reasons 

enunciated, merely a new scoresheet which took into account 

intervening events between the two sentencings. There is no 

consitutional prohibition to sentencing a defendant to a greater 

sentence when his first sentence has been found invalid. 

Petitioner's arguments pertaining to the law of the case, 

res judicata, and collateral estoppel are likewise without 

merit. The law of the case in the first appeal was that the 

departure reasons were invalid, and since petitioner was given a 

guidelines sentence upon resentencing, the law of the case was 

not broken. Collateral estoppel applies only when the issues 

a sought to be estopped have been fully litigated, which in the 

instant case, were not. 

The district court correctly determined that "prior 

record'' refers to criminal conduct which occurred prior to the 

commission of the primary offense, even though the conviction did 

not occur until after the commission of the primary offense. 

Such reasoning promotes the uniformity in sentencing sought by 

the guidelines. There is no express and direct conflict between 

the district courts on this issue. Since petitioner's scoresheet 

at resentencing accurately reflected his prior record, the lower 

court's resentencing was correct and must be affirmed. 



POINT ON APPEAL 

THE TRIAL COURT PROPERLY RESENTENCED 
PETITIONER. 

Petitioner was originally sentenced to six years, which 

constituted a departure from his recommended guidelines sentence, 

which was three and one-half to four and one-half years. The 

Fifth District Court of Appeal found that the trial court's 

reasons for departure were invalid, and remanded for resentencing 

"within the presumptive guidelines range. " Smith v. State, 495 

So.2d 876 (Fla. 5th DCA 1986). While that appeal was pending, 

petitioner pled guilty to five other charges of robbery, which he 

had committed before the instant offense. On remand, a new 

guidelines scoresheet was prepared, and those five offenses were 

scored as prior convictions. This resulted in a recommended 

a guidelines sentence of life imprisonment. 

Petitioner again appealed to the Fifth District Court of 

Appeal, which affirmed the life sentence. Smith v. State, 518 

So.2d 1336 (Fla. 5th DCA 1987). The district court determined 

that there was no constitutional prohibition to the greater 

sentence, that the concepts of res judicata and collateral 

estoppel were inapplicable, as was the doctrine of the law of the 

case. It also concurred with the Second District's decision in 

Falzone v. State, 496 So.2d 894 (Fla. 2d DCA 1986), which held 

that a crime committed prior to the offense for which sentence is 

being imposed should be factored into the guidelines as prior 

record as long as the conviction for the prior crime takes place 

before sentencing. The district court concluded by certifying to 

• this court, in light of shull V. Duqqer, 515 So.2d 748 (Fla. 



1987)  , t h e  f o l l o w i n g  q u e s t i o n :  

Does t h e  p r i n c i p l e  t h a t  g e n e r a l l y ,  
upon r e v e r s a l  o f  a d e p a r t u u r e  
s e n t e n c e ,  r e s e n t e n c i n g  mus t  b e  
w i t h i n  t h e  p r e s u m p t i v e  g u i d e l i n e  
r a n g e ,  b a r  i m p o s i t i o n  o f  a g r e a t e r  
p r e s u m p t i v e  s e n t e n c e  b a s e d  upon a 
r e v i s e d  s c o r e s h e e t  r e f l e c t i n g  a s  
" p r i o r  r e c o r d "  a d d i t i o n a l  
c o n v i c t i o n s  o b t a i n e d  a f  ter  t h e  f i r s t  
a p p e a l  was t a k e n  and p r i o r  to  
r e s e n t e n c i n g  f o r  c r i m i n a l  c o n d u c t  
commi t t ed  p r i o r  t o  t h e  i n s t a n t  
crime? 

S h u l l  v .  Duqqer is c l e a r l y  d i s t i n g u i s h a b l e  f rom t h e  i n s t a n t  

case. I n  t h a t  case, t h i s  c o u r t  was c o n c e r n e d  w i t h  r e p e a t e d  

e f f o r t s  by t h e  t r i a l  c o u r t  t o  impose a d e p a r t u r e  s e n t e n c e .  I t  

e n v i s i o n e d  numerous r e s e n t e n c i n g s  a s  d e p a r t u r e  r e a s o n s  were 

r e j e c t e d  i n  s u c c e s s i v e  a p p e a l s .  To a v o i d  t h i s  c h a i n  o f  e v e n t s ,  

t h i s  c o u r t  h e l d  " t h a t  a t r i a l  c o u r t  may n o t  e n u n c i a t e  new r e a s o n s  

f o r  a d e p a r t u r e  s e n t e n c e  a f t e r  t h e  r e a s o n s  g i v e n  f o r  t h e  o r i g i n a l  

d e p a r t u r e  s e n t e n c e  have  b e e n  r e v e r s e d  by a n  a p p e l l a t e  c o u r t . "  

I d .  a t  750.  - 

T h e r e  were no  new d e p a r t u r e  r e a s o n s  e n u n c i a t e d  i n  t h e  

i n s t a n t  case, m e r e l y  a new g u i d e l i n e s  s c o r e s h e e t  t h a t  t o o k  i n t o  

a c c o u n t  i n t e r v e n i n g  e v e n t s  be tween  t h e  two s e n t e n c i n g s .  The 

F i f t h  D i s t r i c t  c o r r e c t l y  d e t e r m i n e d  t h a t  t h e r e  is no  

c o n s t i t u t i o n a l  p r o h i b i t i o n  to  s e n t e n c i n g  a d e f e n d a n t  t o  a g r e a t e r  

s e n t e n c e  when h i s  f i r s t  s e n t e n c e  h a s  b e e n  found  i n v a l i d .  T e x a s  

v .  McCullouqh,  475 U.S. 1 3 4 ,  106 S .Ct .  9 7 6 ,  89 L.Ed.2d 104 

( 1 9 8 6 ) .  T h a t  c o u r t  s t a t e d :  

To b e  s u r e ,  a d e f e n d a n t  may b e  more 
r e l u c t a n t  to  a p p e a l  i f  t h e r e  is a 
r i s k  t h a t  new, p r o b a t i v e  e v i d e n c e  
s u p p o r t i n g  a l o n g e r  s e n t e n c e  may b e  



r e v e a l e d  on  r e t r i a l .  B u t  t h i s  C o u r t  
h a s  n e v e r  r e c o g n i z e d  t h i s  " c h i l l i n g  
e f f e c t "  as a s u f f i c i e n t  r e a s o n  to  
create a c o n s t i t u t i o n a l  p r o h i b i t i o n  
a g a i n s t  c o n s i d e r i n g  r e l e v a n t  
i n f o r m a t i o n  i n  a s s e s s i n g  
s en t ences . . .We  see no  r e a s o n  to  
d e p a r t  f rom t h i s  c o n c l u s i o n .  

475 U.S. a t  , 106 S . C t .  a t  981-82. S e e ,  a lso U n i t e d  S t a t e s  v .  

D i F r a n c e s c o ,  449 U.S. 1 1 7 ,  1 0 1  S . C t .  426 ,  66 L.Ed. 2d 328 (1980 )  ; 

P e n n s y l v a n i a  v .  Goldhammer, U.S. , 106 S .C t .  353 ,  

A n o t h e r  Supreme C o u r t  case p r e s e n t s  f a c t s  v i r t u a l l y  

i d e n t i c a l  t o  t h o s e  o f  t h e  i n s t a n t  case. Wasman v .  U n i t e d  S t a t e s ,  

468 U.S. 5 5 9 ,  104 S .Ct .  3217 ,  82  L.Ed.2d 424 ( 1 9 8 4 ) .  I n  t h a t  

case, t h e  d e f e n d a n t  was i n d i c t e d  on  f o u r  c o u n t s  o f  mail f r a u d ,  

and  p r i o r  to  t r i a l  o n  t h o s e  c h a r g e s ,  h e  was t r i e d  and c o n v i c t e d  

on  a n  u n r e l a t e d  o f f e n s e .  A t  t h e  s e n t e n c i n g  h e a r i n g  f o l l o w i n g  

t h a t  c o n v i c t i o n ,  t h e  gove rnmen t  a d v i s e d  t h e  t r i a l  c o u r t  a b o u t  t h e  

p e n d i n g  c h a r g e s ,  b u t  t h e  t r i a l  c o u r t  d i d  n o t  c o n s i d e r  them i n  

s e n t e n c i n g  b e c a u s e  i t  was imprope r .  The  d e f e n d a n t  was s e n t e n c e d  

to  t w o  y e a r s  impr i sonmen t ,  a l l  b u t  s i x  months  s u s p e n d e d  i n  f a v o r  

o f  t h r e e  y e a r s  p r o b a t i o n .  

The government  t h e n  d i s m i s s e d  t h e  m a i l  f r a u d  c h a r g e s ,  and 

s u b s t i t u t e d  a o n e  c o u n t  i n f o r m a t i o n  c h a r g i n g  him w i t h  p o s s e s s i o n  

o f  c o u n t e r f e i t  c e r t i f i c a t e s  o f  d e p o s i t ,  to  which  h e  p l e d  n o l o  

c o n t e n d e r e .  The  f i r s t  c o n v i c t i o n  was s u b s e q u e n t l y  o v e r  t u r n e d  o n  

a p p e a l ,  and t h e  d e f e n d a n t  was r e t r i e d  and  a g a i n  c o n v i c t e d .  T h i s  

t i m e  t h e  j u d g e  s e n t e n c e d  t h e  d e f e n d a n t  t o  t w o  y e a r s  i n  p r i s o n ,  

e x p l a i n i n g  t h a t  h e  was impos ing  a g r e a t e r  s e n t e n c e  b e c a u s e  o f  t h e  

i n t e r v e n i n g  c o n v i c t i o n .  



In a plurality opinion, the Supreme Court affirmed the 

sentence. All of the justices concurred in the judgment, 

agreeing that North Carolina v. Pearce, U.S. 

2072, 23 L.Ed.2d 656 (1969), permitted the imposition of a 

greater sentence after retrial based on an intervening conviction 

for an offense committed prior to the original sentencing. Chief 

Justice Burger, in delivering the opinion of the court, stated 

that consideration of intervening convictions is manifestly 

legitimate, and amply rebuts any presumption of vindictiveness. 

468 U.S. at 569-70; 106 S.Ct. at 3223. Justices Powell, 

Blackmun, Brennan and Marshall all agreed that "Lilt would be 

difficult to think of an event or occurrence more relevant to the 

determination of a proper sentence than a criminal conviction 

obtained in the interim between an original sentencing and a 

sentencing following retrial." 468 U.S. at 574-5, 106 S.Ct. at 

3225-6. 

The First District recently applied these decisions in 

deciding a similar issue. Blackshear v. State, 513 So.2d 174 

(Fla. 1st DCA 1987). In that case, the defendant was originally 

sentenced to two concurrent 65 year sentences pursuant to his 

plea of guilty on charges of sexual battery and armed kidnapping 

under sections 794.011(3) and 787.01(2), Florida Statutes. The 

sentences were reversed, because those statutes only provided for 

imprisonment for life or a term of imprisonment not exceeding 

forty years. Blackshear v. State, 480 So.2d 207 (Fla. 1985). 

Upon resentencing, the trial court imposed two concurrent life 

sentences. 



The d i s t r i c t  c o u r t  a f f i r m e d ,  s t a t i n g  t h a t  t h e  P e a r c e  

p r e s u m p t i o n  t h a t  a n  i n c r e a s e d  s e n t e n c e  is t h e  p r o d u c t  o f  a c t u a l  

v i n d i c t i v e n e s s  a r o u s e d  by a  d e f e n d a n t ' s  a p p e a l  was n o t  p r e s e n t ,  

b e c a u s e  t h e  t r i a l  c o u r t  c o u l d  n o t  impose t h e  same s e n t e n c e  a s  

b e f o r e .  513 So.2d a t  177.  The c o u r t  r e c o g n i z e d  t h a t  t h e  t r i a l  

c o u r t  o r i g i n a l l y  d e t e r m i n e d  t h a t  t h e  d e f e n d a n t  d e s e r v e d  65 y e a r s ,  

b u t  upon r e s e n t e n c i n g  o n l y  had t h e  o p t i o n  o f  s e n t e n c i n g  him t o  40 

y e a r s  or l i f e .  The c o u r t  found i t  was l o g i c a l  t o  assume t h a t  

s i n c e  t h e  t r i a l  c o u r t  was p r e c l u d e d  from imposing a  term o f  y e a r s  

s u f f i c i e n t  to  meet what it had e a r l i e r  d e t e r m i n e d  t o  be  t h e  e n d s  

o f  j u s t i c e ,  i t  imposed t h e  o n l y  o t h e r  s e n t e n c e  a v a i l a b l e  under  

t h e  s t a t u t e ,  l i f e  impr isonment .  The c o u r t  d e t e r m i n e d  t h a t  t h e  

d e f e n d a n t  was n o t  even  e n t i t l e d  t o  t h e  P e a r c e  p r e s u m p t i o n .  

Respondent  s u b m i t s  t h i s  r e a s o n i n g  is a p p l i c a b l e  t o  t h e  

i n s t a n t  c a s e ,  and t h e  t r i a l  c o u r t  had no c h o i c e  b u t  t o  u t i l i z e  a  

new s c o r e s h e e t .  A l though  p e t i t i o n e r  c o n t e n d s  t h a t  t h i s  method 

l e a d s  to  a b s u r d  r e s u l t s ,  r e s p o n d e n t  a r g u e s  t h a t  t h i s  is t h e  o n l y  

l o g i c a l  and c o n s i s t e n t  method f o r  r e s e n t e n c i n g  a £  te r  a  s e n t e n c e  

h a s  been o v e r t u r n e d  on  a p p e a l .  Suppose ,  f o r  example ,  t h a t  a  

d e f e n d a n t  is c o n v i c t e d  o f  s e v e r a l  o f f e n s e s ,  and a p p e a l s  t h e  

c o n v i c t i o n s .  A t  a  l a t e r  t r i a l ,  w h i l e  t h a t  a p p e a l  is p e n d i n g ,  h e  

is c o n v i c t e d  o f  s e v e r a l  more o f f e n s e s ,  and t h e  p r e v i o u s  

c o n v i c t i o n s  a r e  p r o p e r l y  s c o r e d  a s  p r i o r  o f f e n s e s .  H e  now 

r e c e i v e s  a  d e p a r t u r e  s e n t e n c e ,  which he a p p e a l s .  H e  w ins  b o t h  

a p p e a l s  ( i n i t i a l  c o n v i c t i o n s  r e v e r s e d  and d e p a r t u r e  s e n t e n c e  

i n v a l i d ) ,  and g o e s  back f o r  r e s e n t e n c i n g  i n  t h e  s econd  c a s e .  

a Respondent  p o s i t s  t h a t  t h e  d e f e n d a n t  would l i k e  a  new s c o r e s h e e t  



which t a k e s  i n t o  a c c o u n t  t h e  i n t e r v e n i n g  e v e n t  which now r e s u l t s  

i n  him h a v i n g  no p r i o r  c o n v i c t i o n s .  With t h e  s h o e  o n  t h e  o t h e r  

f o o t ,  p e t i t i o n e r  c o u l d  n o t  a r g u e  t h a t  a n  a b s u r d  r e s u l t  is a v o i d e d  

by u s i n g  t h e  o r i g i n a l  s c o r e s h e e t .  Absurd r e s u l t s  come f rom a n  ad 

hoc a p p l i c a t i o n  of  t h e  law. 

A s  t h e  g u i d e l i n e s  s t a t e ,  t h e  p r i m a r y  p u r p o s e  of  s e n t e n c i n g  

is to p u n i s h  t h e  o f f e n d e r ,  F l a .  R. Crim. P.  3 . 7 0 1 ( b )  (2), n o t  t o  

m a n i p u l a t e  s c o r e s h e e t s  t o  c u t  t h e  o f f e n d e r  t h e  b e s t  d e a l  

p o s s i b l e .  The g u i d e l i n e s  a l s o  r e c o g n i z e  t h a t  t h e  s e v e r i t y  o f  t h e  

s a n c t i o n  s h o u l d  i n c r e a s e  w i t h  t h e  l e n g t h  and n a t u r e  of t h e  

o f f e n d e r ' s  c r i m i n a l  h i s t o r y .  F l a .  R .  Crim. P .  3 . 7 0 1 ( b )  ( 5 ) .  

P e t i t i o n e r  c l a i m s  t h a t  i f  t h e  r e s u l t  i n  t h e  i n s t a n t  c a s e  is 

a l l o w e d  to  s t a n d ,  a  d e f e n d a n t  w i l l  be  r e q u i r e d  t o  t h i n k  l o n g  and  

h a r d  b e f o r e  a p p e a l i n g  a  d e p a r t u r e  s e n t e n c e .  Respondent  s u b m i t s  

t h a t  t h e  b e t t e r  view is i f  t h e  r e s u l t  i n  t h e  i n s t a n t  c a s e  is 

a l l o w e d  to  s t a n d ,  p e r h a p s  a  d e f e n d a n t  w i l l  t h i n k  l o n g  and h a r d  

b e f o r e  engag ing  i n  a  one-man crime wave. P e t i t i o n e r  is a s k i n g  

f o r  p i t y  f o r  t h e  poor  d e f e n d a n t  who must  be c o g n i z a n t  o f  a l l  

pend ing  c h a r g e s ,  w a r r a n t s  and h o l d  f rom o t h e r  j u r  i s d i c i t o n s .  And 

imagine  t h e  a n x i e t y  t o  t h e  poor  d e f e n d a n t  who must  a g o n i z e  o v e r  

whether  or n o t  t h e  p o l i c e  a l r e a d y  s u s p e c t  him o f  t h o s e  o t h e r  

crimes he  commit ted .  T a l k  a b o u t  a n  a b s u r d  r e s u l t !  

A b r i e f  g l a n c e  a t  t h e  i n s t a n t  f a c t s  may have  some 

s y m p a t h e t i c  a p p e a l .  A man a p p e a l e d  a  s i x  y e a r  s e n t e n c e  and g o t  

l i f e .  B u t  sympathy is n o t  synonomous w i t h  j u s t i c e ,  and c e r t a i n l y  

c a n n o t  be used  a s  a  c o r n e r s t o n e  f o r  bad law.  F u r t h e r ,  a  p i e r c i n g  

look a t  t h e  f a c t s  r e v e a l s  t h a t  p e t i t i o n e r  commit ted  n o t  o n e ,  nor  



two, nor three, nor four armed robberies. He committed five • armed robberies, and one unarmed robbery. The legislature 

recognized the gravity of this offense, by providing a penalty of 

life imprisonment. 5812.13 (2) (a), Fla. Stat. (1987) . Petitioner 

committed five armed robberies, and now claims his sentence is 

dramatically unfair. Respondent submits that under these facts, 

sympathy quickly falls by the wayside. Neither Shull v. Duqger 

nor double jeopardy principles prevent the imposition of the 

sentence in the instant case. 

Petitioner's arguments pertaining to the law of the case, 

res judicata, and collateral estoppel are likewise without 

merit. Petitioner suggests that the trial court was without 

authority to recalculate his prior record, as the district court 

a ordered it to resentence him "within the presumptive guidelines 

range.'' The district court's directions cannot be equated with a 

holding on a point of law which then becomes the law of the 

case. The law of the case in the first appeal was that the 

departure reasons were invalid. Since petitioner was given a 

guidelines sentence at resentencing, the district court's 

directions were followed and the law of the case was not broken. 

Further, the calculations on petitioner's original 

scoresheet cannot be considered the law of the case. That 

doctrine does not apply where materially different facts are 

presented in proceedings subsequent to the first appeal. 

Hendrick v. Strazulla, 168 So.2d 156 (Fla. 1st DCA 1964), 

approved, 177 So.2d 1 (Fla. 1965). As such, the district court 

a properly determined that while its first opinion remanded the 



c a u s e  f o r  " r e s e n t e n c i n g  w i t h i n  t h e  g u i d e l i n e s , "  i t  was based  upon 

t h e  f a c t o r s  p r e s e n t e d  i n  t h a t  a p p e a l  and  s h o u l d  n o t  b a r  

c o n s i d e r a t i o n  o f  a d d i t i o n a l  p r i o r  r e c o r d  t h a t  was b r o u g h t  t o  t h e  

a t t e n t i o n  o f  t h e  s e n t e n c i n g  c o u r t .  S m i t h ,  518 So.2d a t  1338 n2.  

C o l l a t e r a l  e s t o p p e l  a p p l i e s  o n l y  when t h e  i s s u e s  s o u g h t  t o  

b e  e s t o p p e d  have  been  f u l l y  l i t i g a t e d .  Brown v .  S t a t e ,  397 So.2d 

320 ( F l a .  2d DCA 1 9 8 1 ) .  The d i s t r i c t  c o u r t  i n  t h e  i n s t a n t  c a s e  

c o r r e c t l y  d e t e r m i n e d  t h a t  p e t i t i o n e r ' s  res j u d i c a t a  and  

c o l l a t e r a l  e s t o p p e l  a r g u m e n t s  p r e s u p p o s e d  t h a t  t h e  i s s u e s  r a i s e d  

i n  t h e  s econd  a p p e a l  were  i d e n t i c a l  t o  t h o s e  r a i s e d  i n  t h e  f i r s t ,  

b u t  were n o t .  The i s s u e  of  p e t i t i o n e r ' s  p r i o r  r e c o r d  was n o t  

even  a d d r e s s e d  a t  t h e  i n i t i a l  s e n t e n c i n g .  A s  s u c h ,  t h e  d i s t r i c t  

c o u r t  p r o p e r l y  found t h a t  t h e  a f o r m e n t i o n e d  d o c t i n e s  had no 

a p p l i c a t i o n  t o  t h e  i n s t a n t  c a s e .  The d i s t r i c t  c o u r t ' s  d e c i s i o n  • i n  S e n i o r  v .  S t a t e ,  502 So.2d 1360 ( F l a .  5 t h  DCA 1987)  d o e s  n o t  

s u p p o r t  p e t i t i o n e r ' s  c o l l a t e r a l  e s t o p p e l  c l a i m  a s  it  is n o t  a  

c o l l a t e r a l  e s t o p p e l  c a s e .  S e n i o r  d i s c u s s e s  t h e  i s s u e  o f  whe the r  

a  t r i a l  c o u r t  h a s  a u t h o r i t y  t o  i n c r e a s e  a  l e g a l  s e n t e n c e  p u r s u a n t  

t o  a  R u l e  3 . 8 0 0 ( a )  mo t ion  t o  c o r r e c t  a  f a c i a l l y  v a l i d  

s c o r e s h e e t .  F l a .  R .  C r i m .  P .  3.800 ( a ) .  S e n i o r  is t h e r e f o r e  

d i s t i n g u i s h a b l e .  I n  t h i s  c a s e ,  t h e  lower  c o u r t ' s  s e n t e n c e  was 

r u l e d  i n v a l i d ;  on  r e s e n t e n c i n g ,  t h e n ,  t h e  lower c o u r t  was n o t  

i n c r e a s i n g  a  l e q a l  s e n t e n c e .  

P e t i t i o n e r  s e e k s  r e f u g e  i n  t h e  r e s u l t  o f  S e n i o r ,  c l a i m i n g  h e  

" d e t r i m e n t a l l y  r e l i e d "  on t h e  s t a t e ' s  " f a i l u r e "  t o  p r o s e c u t e  him 

o n  t h e  Lake  County c h a r g e s .  T h i s  c l a i m  is e n t i r e l y  s p e c i o u s .  

F i r s t ,  d e t r i m e n t a l  r e l i a n c e  is a  d o c t r i n e  r e l e v a n t  t o  c o n t r a c t ,  



not criminal, law. Second, petitioner's argument lacks any 

factual basis as the record does not indicate that the state 

delayed the filing of charges in Lake County until after he 

appealed the instant offense. Rather, it is obvious that 

petitioner knew that he would be subject to prosecution in Lake 

County. 

In considering the question of "prior record", petitioner 

was originally sentenced in March, 1986. At that time the 

applicable rule of criminal procedure defined prior record as: 

Any past criminal conduct on the 
part of the offender, resulting in 
conviction, disposed of prior to the 
commission of the instant offense. 

Fla. R. Crim. P. 3.701(d)(S)(a). The rule was subsequently 

amended to read: 

"Prior record" refers to any past 
criminal conduct on the part of the 
offender, resulting in conviction, 
prior to the commission of the 
primary offense. 

When this court amended the rule to its present form, it stated: 

Rule 3.701(d) (5) (a) is revised by 
the elimination of the words 
"disposed of." These words are not 
susceptible of definition within the 
context of the rule and have 
generated confusion. The 
elimination of this wording does not 
alter the intent of this section. 

The Florida Bar: Amendment to Rules of Criminal Procedure, 468 

So.2d 220, 221 (Fla. 1985) (see footnote). A1 though this 

amendment was not originally enacted by the Florida Legislature, 

it was readopted by this court and subsequently enacted. The 

Florida Bar Re: Rules of Criminal Procedure, 482 So.2d 311 (Fla. 



1985)  ; Ch. 86-273 , Laws o f  F l a .  

The Second  D i s t r i c t  h a s  h e l d  t h a t  under  e i t h e r  v e r s i o n  o f  

t h e  r u l e ,  a crime commit ted  p r i o r  t o  t h e  o f f e n s e  f o r  which  

s e n t e n c i n g  is to  be  imposed s h o u l d  be  f a c t o r e d  i n t o  t h e  

g u i d e l i n e s  so l o n g  as t h e  c o n v i c t i o n  o f  t h e  p r i o r  crime t a k e s  

p l a c e  b e f o r e  t h e  s e n t e n c i n g .  C o u s i n s  v .  S t a t e ,  507 So .2d  6 5 1  

( F l a .  2d DCA 1 9 8 7 ) ;  F a l z o n e  v .  S t a t e ,  496 So .2d  894 ( F l a .  2d DCA 

1986)  ; Frank  v .  S t a t e ,  490 So .2d  190 ( F l a .  2d DCA 1986)  . The 

F r a n k  c o u r t  d e t e r m i n e d  t h a t  s i n c e  t h e  words  " r e s u l t i n g  i n  

c o n v i c t i o n "  were set o f f  by commas, t h e  r u l e  meant  o n l y  t h a t  t h e  

p r i o r  c r i m i n a l  c o n d u c t  had t o  o c c u r  p r i o r  t o  t h e  commiss ion  o f  

t h e  p r i m a r y  o f f e n s e ,  e v e n  t hough  t h e  c o n v i c t i o n  d i d  n o t  o c c u r  

u n t i l  a f t e r  t h e  commiss ion  o f  t h e  p r i m a r y  o f f e n s e .  

I n  F a l z o n e ,  t h e  c o u r t  r e c o g n i z e d  t h a t  i t s  F r a n k  d e c i s i o n  had  

been  d e c i d e d  under  t h e  e a r l i e r  v e r s i o n  o f  t h e  a p p l i c a b l e  r u l e ,  

which  i n c l u d e d  t h e  words  " d i s p o s e d  o f " .  I t  n o t e d  t h a t  t h i s  c o u r t  

had s t a t e d  t h a t  t h e  two v e r s i o n s  meant  t h e  same t h i n g ,  so t h e  

F r a n k  i n t e r p r e t a t i o n  was e q u a l l y  a p p l i c a b l e  i n  F a l z o n e .  The 

c o u r t  c o u l d  f i n d  no r e a s o n  why t h e  r u l e  would s e e k  t o  e x c l u d e  

f rom g u i d e l i n e s  c o m p u t a t i o n  t h o s e  c o n v i c t i o n s  which  o c c u r  be tween  

t h e  commiss ion  o f  t h e  s u b j e c t  o f f e n s e  and t h e  s e n t e n c i n g  f o r  t h a t  

o f f e n s e .  Id. a t  896 .  The d i s t r i c t  c o u r t  i n  t h e  i n s t a n t  case 

c o n c u r r e d  w i t h  t h e  Second  D i s t r i c t ' s  r e a s o n i n g ,  and  s t a t e d ,  

" [ s l u c h  a h o l d i n g  p r o m o t e s  t h e  u n i f o r m i t y  i n  s e n t e n c i n g  s o u g h t  by 

t h e  g u i d e l i n e s . "  S m i t h ,  s u p r a  a t  1339 .  Responden t  s u b m i t s  t h a t  

t h e  r e a s o n i n g  o f  t h e  Second  and F i f t h  D i s t r i c t s  is l o g i c a l  and 

sound .  



P e t i t i o n e r  a r g u e s  t h a t  t h e r e  a p p e a r s  t o  be  a  c o n f l i c t  a s  t o  

t h e  a p p l i c a t i o n  o f  t h i s  r u l e .  H e  c o n t e n d s  t h a t  t h e  F i r s t  

D i s t r i c t  b e l i e v e s  t h a t  c o n v i c t i o n s  o b t a i n e d  a f t e r  t h e  s u b j e c t  

o f f e n s e  c a n n o t  be  s c o r e d ,  Puqh v .  S t a t e ,  499 So.2d 54 ( F l a .  1st 

DCA 1986)  and Hunt  v .  S t a t e ,  468 So.2d 1100 ( F l a .  1st DCA 1 9 8 5 ) ,  

and t h a t  t h e  F o u r t h  and F i f t h  D i s t r i c t s  i n t e r p r e t  t h e  r u l e  i n  t h e  

same manner .  P r i n c e  v .  S t a t e ,  4 6 1  So.2d 1015  ( F l a .  4 t h  DCA 

1 9 8 5 ) ;  D a v i s  v .  S t a t e ,  455 So.2d 602 ( F l a .  5 t h  DCA 1 9 8 4 ) .  

P e t i t i o n e r  n o t e s  c o n f l i c t  be tween  t h e s e  d i s t r i c t s  and t h e  Second  

D i s t r i c t ,  and c o n t e n d s  t h a t  t h e  d i s t r i c t  c o u r t  i n  t h e  i n s t a n t  

c a s e  " g l o s s e d  o v e r "  t h e  a p p a r e n t  con£ l i c t .  

I n  l i g h t  o f  t h e  i n s t a n t  c a s e ,  it c a n  h a r d l y  be  s a i d  t h a t  

t h e r e  is a  c o n f l i c t  be tween  t h e  Second and F i f t h  Dis t r ic t s .  The 

d i s t r i c t  c o u r t  n o t e d  t h a t  t h e  o f f e n s e s  i n  b o t h  D a v i s  and P r i n c e  

were commit ted  a f t e r  t h e  p r i m a r y  o f f e n s e .  T h i s  is c e r t a i n l y  n o t  

a  " g l o s s i n g  o v e r , "  b u t  r a t h e r  a  c r u c i a l  f a c t u a l  d i s t i n c t i o n .  

E l i m i n a t i n g  t h e  F i f t h  and F o u r t h  d i s t r i c t s  l e a v e s  o n l y  t h e  F i r s t  

D i s t r i c t  d e c i s i o n s  i n  Puqh and Hunt .  A s  t h e  d i s t r i c t  c o u r t  i n  

t h e  i n s t a n t  c a s e  p r o p e r l y  n o t e d ,  t h e s e  c a s e s  d i d  n o t  e x p l i c i t l y  

s t a t e  whether  t h e  crimes took p l a c e  b e f o r e  t h e  p r i m a r y  o f f e n s e .  

A s  s u c h ,  t h e r e  is no e x p r e s s  and  d i r e c t  c o n f l i c t  on  t h i s  i s s u e .  

Responden t  s u b m i t s  t h a t  a l l  a  d e f e n d a n t  is e n t i t l e d  to  unde r  

t h e  g u i d e l i n e s  is a n  a c c u r a t e  s c o r e s h e e t .  A s  F l o r i d a  R u l e  o f  

C r i m i n a l  P r o c e d u r e  3 .701  ( b )  s t a t e s :  

The p u r p o s e  o f  s e n t e n c i n g  g u i d e l i n e s  
is t o  e s t a b l i s h  a  u n i f o r m  set  o f  
s t a n d a r d s  t o  g u i d e  t h e  s e n t e n c i n g  
j u d g e  i n  t h e  s e n t e n c e  d e c i s i o n -  
making p r o c e s s .  The g u i d e l i n e s  
r e p r e s e n t  a  s y n t h e s i s  o f  c u r r e n t  



s e n t e n c i n g  t h e o r y  and h i s t o r i c  
s e n t e n c i n g  p r a c t i c e s  t h r o u g h o u t  t h e  
s t a t e .  S e n t e n c i n g  g u i d e l i n e s  a r e  
i n t e n d e d  to  e l i m i n a t e  u n w a r r a n t e d  
v a r i a t i o n  i n  t h e  s e n t e n c i n g  p r o c e s s  
by r e d u c i n g  t h e  s u b j e c t i v i t y  i n  
i n t e r p r e t i n g  s p e c  i f  i c  o f f e n s e -  
r e l a t e d  and o f f e n d e r - r e l a t e d  
c r i t e r i a  and i n  d e f i n i n g  t h e i r  
r e l a t i v e  i m p o r t a n c e  i n  t h e  
s e n t e n c i n g  d e c i s i o n .  

S i n c e  p e t i t i o n e r ' s  s c o r e s h e e t  a t  r e s e n t e n c i n g  a c c u r a t e l y  

r e f l e c t e d  h i s  p r i o r  r e c o r d ,  t h e  lower c o u r t ' s  r e s e n t e n c i n g  was 

c o r r e c t  and mus t  be a f f i r m e d .  



CONCLUSION 

Based on the arguments and authorities presented herein, 

respondent respectfully prays this honorable court affirm the 

decision of the District Court of Appeal of the State of Florida, 

Fifth District. 
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