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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  defendant i n  t h e  Criminal  Div i -  

s i o n  of t h e  C i r c u i t  Court of t h e  Seventeenth J u d i c i a l  C i r c u i t ,  

i n  and f o r  Broward County, F l o r i d a  and t h e  a p p e l l a n t  i n  t h e  

D i s t r i c t  Court of Appeal,  Fourth D i s t r i c t .  Respondent was 

t h e  prosecu t ion  and a p p e l l e e  i n  t h e  lower c o u r t s .  

I n  t h e  b r i e f  t h e  p a r t i e s  w i l l  be r e f e r r e d  t o  a s  they 

appear be fo re  t h i s  Honorable Court .  A l l  emphasis i n  t h i s  

b r i e f  i s  suppl ied  by respondent u n l e s s  o therwise  i n d i c a t e d .  



STATEMENT OF THE CASE AND FACTS 

Those details relevant to a resolution of the thres- 

hold jurisdictional question are related in the unanimous 

opinion of the Fourth District Court of Appeal in Ferguson 

v. State, which the State adopts as its statement of the 

case and facts. 



SUMMARY OF THE ARGUMENT 

P e t i t i o n e r  seeks  t o  invoke t h e  d i s c r e t i o n a r y  j u r i s -  

d i c t i o n  of t h i s  Court under A r t i c l e  V ,  Sec t ion  3 ( b ) ( 3 )  of 

t h e  C o n s t i t u t i o n  of t h e  S t a t e  of F l o r i d a  and F1a.R.App.P. 

9 . 0 3 0 ( a ) ( 2 ) ( A ) ( i v )  on t h e  ground t h a t  t h i s  d e c i s i o n  a l l e g e d -  

l y  c o n f l i c t s  w i t h  two d e c i s i o n s  of t h e  F i r s t  D i s t r i c t ,  

Chaney v .  S t a t e  and Fr iend  v .  S t a t e ,  i n f r a ,  on t h e  same 

ques t ion  of law. However, no b a s i s  f o r  c o n f l i c t  c e r t i o r a r i  

j u r i s d i c t i o n  e x i s t s  i n s o f a r  a s  t h e  c a s e s  p e t i t i o n e r  r e l i e s  

on f o r  same a r e  l e g a l l y  c o n s i s t e n t  w i t h ,  and f a c t u a l l y  d i s -  

t i n g u i s h a b l e  from, t h e  dec i s ion  over  which review i s  sought .  



ISSUE 

THE COURT SHOULD NOT GRANT 
DISCRETIONARY REVIEW OVER 
THE DECISION BELOW ON THE 
BASIS OF ALLEGED BUT NON- 
EXISTENT CONFLICTS WITH 
DECISIONS OF ANOTHER DIS- 
TRICT COURT OF APPEAL. 

ARGUMENT 

I n  Faison v .  S t a t e ,  509 So.2d 1238 ( F l a .  1983) ,  

t h i s  Honorable Court was conf ron ted  wi th  a  f a c t u a l  s c e n a r i o  

where a  defendant ,  convic ted  of sexua l  b a t t e r y ,  bu rg l a ry  and 

kidnapping,  con te s t ed  h i s  kidnapping conv ic t ion  based on 

F l o r i d a  S t a t u t e  5787.01. Here t h e  defendant had dragged 

two v i c t i m s  i n t o  s e p a r a t e  p a r t s  of an o f f i c e  and argued 

t h a t  t h i s  confinement o r  movement was i n s u f f i c i e n t  t o  sup- 

p o r t  a  kidnapping conv ic t ion .  This  Court then adopted a  

d e f i n i t i v e  t e s t  f o r  determining whether a  confinement o r  move- 

ment i n  f a c t  i s  s u f f i c i e n t  t o  suppor t  a  conv ic t ion  f o r  kidnapp- 

i n g .  

Subsequent ly ,  i n  Chaney v .  S t a t e ,  464 So.2d 1261 ( F l a .  

1st DCA 1985) ,  - r e v .  denied 479 So.2d 1181 ( F l a .  1985) ,  t h e  

F i r s t  D i s t r i c t  was conf ron ted  wi th  a  s i m i l a r  y e t  d i s t i n c t  

f a c t u a l  s c e n a r i o  a s  Faison.  I n  Chaney, t h e  defendant  and an 

accomplice robbed a  p l a n t  nu r se ry .  During t h e  commission of 

t h e  crime they  pu t  a  gun t o  an employee's s i d e  and d i r e c t e d  

him t o  open a  cash  r e g i s t e r .  The employee was then  walked 

0 
t o  t h e  bathroom and r eques t ed  t o  go i n s i d e .  Once he was 
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i n s i d e  a  few heavy bags were p l aced  i n  f r o n t  of t h e  

a bathroom door.  The employee w a s  a b l e  t o  escape a s  soon a s  

t h e  men l e f t .  The c o u r t  h e l d  t h a t  i n  l i g h t  of t h e  Fa ison  
1 

t e s t  t h e  f a c t s  d i d  n o t  suppor t  a convic t ion  of kidnapping.  

I d .  a t  1263. Here t h e  F i r s t  D i s t r i c t  app l i ed  t h e  t e s t  of - 
Faison t o  t h e  d i s t i n c t  f a c t u a l  s c e n a r i o  p re sen ted ,  found 

t h a t  t h e  f a ~ t s  of t h a t  p a r t i c u l a r  c a s e  d id  n o t  meet t h e  

t e s t  and r e v e r s e d  t h e  kidnapping conv ic t ion .  A s  t h e  f a c t s  

a r e  d i s t i n g u i s h a b l e  from t h o s e  i n  Ferguson v .  S t a t e ,  13 F.L.W. 

399 ( F l a .  4 t h  DCA f i l e d  Feb. 1 0 ,  1988) (Ex. 1 Respondent 's  

Appendix), no c o n f l i c t  between t h e  two d e c i s i o n s  e x i s t s .  

P e t i t i o n e r  a d d i t i o n a l l y  a rgues  t h a t  t h e  Fourth  D i s -  

t r i c t ' s  d e c i s i o n  i n  Ferguson c o n f l i c t s  wi th  Fr iend  v .  S t a t e ,  

385 So.2d 696 ( F l a .  1st DCA 1980) .  Fr iend v .  S t a t e ,  was a  

d e c i s i o n  which was rendered  t h r e e  y e a r s  p r i o r  t o  t h e  Fa ison  

d e c i s i o n .  Again, t h e  Faison d e c i s i o n  adopted t h e  t e s t  which 

b o t h  Ferguson and Chaney r e l i e d  upon. Here, t h e  c o u r t  i n  

Fr iend  u. S t a t e ,  was n o t  a p p r i s e d  of t h e  Faison t e s t  and i t  

cannot  be s a i d  t h a t  t h e  same r u l e  of law a p p l i e d  i n  F r i end  

and Ferguson. I n  f a c t ,  t h e  F r i e n d  c o u r t  only  recognized  

one prong of t h e  t h r e e  prong Fa ison  t e s t  385 So.2d a t  697. 

Notably,  t h e  Chane d e c i s i o n  inc luded  a  s t r o n g  d i s s e n t  
+not a g r e e  w i t h  t h e  ma jo r i t y  of t h e  by Judge Booth, who 

c o u r t  t h a t  t h e  Faison t e s t  was n o t  met.  - I d .  a t  1263, 1264. 

-5- 



Respondent a d d i t i o n a l l y  main ta ins  t h a t  even i f  bo th  

• t h e  Ferguson and Fr iend  c o u r t s  app l i ed  t h e  same r u l e  of 

law no c o n f l i c t  e x i s t s  a s  t h e  f a c t s  i n  t h e  two cases  a r e  

d i s t i n g h i s h a b l e .  To i l l u s t r a t e ,  i n  F r i e n d ,  t h e  defendant  

and an accomplice ,  bo th  armed, robbed an o f f i c e  i n  a  b u i l d -  

i n g .  While committing t h e  robbery they motioned t h r e e  em- 

ployees  i n t o  a  bathroom. The employees were a b l e  t o  escape 

w i t h i n  f i v e  minutes of t h e  de fendan t ' s  e x i t .  Here t h e  c o u r t  

found t h a t  t h e  f a c t s  i n  t h e  c a s e  were i n s u f f i c i e n t  t o  sup- 

p o r t  a  kidnapping conv ic t ion .  

I n  Ferguson v .  S t a t e ,  t h e  Fourth  D i s t r i c t  cons idered  

a  s i t u a t i o n  which i s  f a c t u a l l y  d i s t i n c t  from those  s i t u a t i o n s  

addressed i n  Chaney and Fr iend .  In  Ferguson a  defendant  robb- 

a ed a  r e s t a u r a n t .  A f t e r  being g iven the  money t h e  defendant  

fo rced  employees, a t  gunpoin t ,  t o  l eave  t h e  b u i l d i n g .  The 

defendant  then fo rced  t h e  employees t o  t h e  r e a r  of t h e  b u i l d -  

i n g  where he ordered  them t o  e n t e r  a  res t room and remain i n -  

s i d e .  The v i c t i m s  were a b l e  t o  escape soon a f t e r  t h e  defendant 

f l e d .  

The Fourth  D i s t r i c t  app ly ing  t h e  Faison t e s t  and r e l y i n g  

on a  p l e t h o r a  of caselaw2 h e l d  t h a t  t h e  movement and confinement 

L Johnson v .  S t a t e ,  509 So.2d 1237 ( F l a .  4 t h  DCA 1987) ;  
~amar- So.2d 309 (F la .3d  DCA 1987) ;  Sanborn v .  
S t a t e ,  513 So.2d 1380 ( F l a .  3d DCA 1987) ;  Taylor  v .  S t a t e ,  
4 8 1 0 . 2 d  97 ( F l a .  3d DCA 1986) ;  C a r t e r  v .  S t a t e ,  468 So.2d 
370 ( F l a .  1st DCA) , r e v .  den ied ,  478 So.2d 53 ( F l a .  1985) ; 
Sorey v .  S t a t e ,  419 K 2 d m ~ l a .  DCA 1982) ;  Dowdell v .  
S t a t e ,  415 So.2d 1 4 4  ( F l a - 1 s t  DCA 1982) ,  r e v .  den ied ,  429 
So.2d 5 ( F l a .  1983) ;  Harkins v .  S t a t e ,  3 8 0 0 . -  ( F l a .  

a 5 t h  DCA 1980) .  
-6- 



involved i n  t h e  i n s t a n t  case was s u f f i c i e n t  evidence upon 

which t o  uphold the  defendant ' s  kidnapping convict ion.  Other 

d i s t r i c t  cour t s  have s i m i l a r i l y  appl ied  the  Faison t e s t  t o  

somewhat s i m i l a r  f a c t u a l  scenar ios  and r e j e c t e d  defense claims 

t h a t  the  kidnapping convict ion could no t  s tand .  See, Taylor 

v .  S t a t e ,  481 So.2d 97 (F la .  3d DCA 1986);  Car ter  v. S t a t e ,  

468 So.2d 370 (F la .  1 s t  DCA) r ev .  denied 478 So.2d 53 (F la .  

1985) . 
Do Friend and Chaney l e g a l l y  c o n f l i c t  with Ferguson 

a s  P e t i t i o n e r  c la ims,  o r  with not  only those but  a l s o  Taylor 

and Car ter?  Respondent s t a t e s  they do no t .  A l l  t hese  deci-  

s ions  (except arguably Friend)  c o n s i s t e n t l y  apply the  t e s t  

of Faison t o  d i s t i n c t  and incomparable f a c t u a l  scenar ios .  

a "Obviously, two cases  cannot be i n  c o n f l i c t  i f  they can be 

v a l i d l y  d is t inguished."  Morningstar' u. S t a t e ,  405 So.2d 778, 

783 (F la .  4th DCA 1981) (Anstead J .  Concurring),  affirmed 

428 So.2d 220 (F la .  1982).  This Court must accordingly deny 

P e t i t i o n e r ' s  p e t i t i o n  f o r  W r i t  of Conf l ic t  C e r t i o r a r i .  



Based on the foregoing argument and authorities 

cited therein, the Respondent respectfully requests that 

this Honorable Court decline to accept jurisdiction of 

the cause. 

Respectfully submitted, 

ROBERT A. BUTTERWORTH 
Attorney General 
Tallahassee, Florida 

/ i  i -- 

MARDI LEVEY ~OHENU - 
Assistant Attorney General 
111 Georgia Avenue, Suite 204 
West Palm Beach, Florida 33401 
Telephone: (305) 837-5062 

Counsel for Respondent. 
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