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STATEMENT OF THE CASE 

P e t i t i o n e r  was  c h a r g e d  b y  a  t h r e e  c o u n t  i n f o r m a t i o n  w i t h  

a r m e d  k i d n a p p i n g  o f  J a m e s  D a n i e l s  t o  f a c i l i t a t e  a  r o b b e r y ,  

r o b b e r y  w i t h  a  f i r e a r m  o f  J a m e s  D a n i e l s  a n d  p o s s e s s i o n  o f  a  

f i r e a r m  d u r i n g  commission o f  t h e  f e l o n y  o f  r o b b e r y  (R-243 ) . H e  

was t r i e d  by a  j u r y  and found  g u i l t y  a s  c h a r g e d  (R-245-247).  

On a p p e a l  t o  t h e  D i s t r i c t  C o u r t  o f  Appea l ,  F o u r t h  D i s t r i c t ,  

p e t i t i o n e r  c o n t e n d e d  t h a t  t h e  e v i d e n c e  was l e g a l l y  i n s u f f i c i e n t  

t o  s u p p o r t  a n  a d d i t i o n a l  and  s e p a r a t e  o f f e n s e  o f  k idnapp ing .  

I n  i t s  d e c i s i o n  a f f i r m i n g  p e t i t i o n e r ' s  s e p a r a t e  c o n v i c t i o n  

f o r  k i d n a p p i n g  t h e  c o u r t  set  f o r t h  t h e  f a c t s  a s  f o l l o w s :  

T h e  d e f e n d a n t  r o b b e d  a n  A r b y ' s  r e s t a u -  
r a n t .  A f t e r  h e  was  g i v e n  t h e  money,  t h e  
d e f e n d a n t ,  a t  g u n p o i n t ,  f o r c e d  t h e  manager and  
t h r e e  e m p l o y e e s  o u t s i d e  o f  t h e  s t o r e  a n d  p u t  
t h e m  i n t o  a  restroom l o c a t e d  i n  t h e  r e a r .  The 
d e f e n d a n t  t o l d  t h e  v i c t i m s  t o  s t a y  i n s i d e .  
A f t e r  t h i r t y  s e c o n d s  t h e  m a n a g e r  p e e k e d  o u t .  
T h e  d e f e n d a n t  y e l l e d ,  " g e t  b a c k  i n t o  t h e  
b a t i ~ r o o m .  " T h e  v i c t i m s  o b e y e d  f o r  a n o t h e r  
t h i r t y  s e c o n d s ,  when t h e y  l o o k e d  o u t  a n d  
o b s e r v e d  t h e  d e f e n d a n t  r i d i n g  o f f  on  a  b i c y c l e .  
F e r g u s o n  v.  S t a t e ,  519 So.2d 747 ( F l a .  4 t h  DCA 
1 9 8 8 ) .  (Appendix - 1 - 2 ) .  

T h e  F o u r t h  D i s t r i c t  r e c o g n i z e d  c o n f l i c t  w i t h  Chaney  v .  

S t a t e ,  464  So .2d  1 2 6 1  ( F l a .  1st D C A ) ,  r e v . d e n .  479  So .2d  1 1 8  

( F l a .  1 9 8 5 ) .  C o n t r a r y  t o  C h a n e y  t h e  F o u r t h  D i s t r i c t  h e l d  t h a t  

p u t t i n g  t h e  v i c t i m s  i n  t h e  restroom and warn ing  them t o  s t a y  p u t  

was  s u f f i c i e n t  c o n £  i n e m e n t ,  i n d e p e n d e n t  o f  t h e  r o b b e r y ,  n o t  

s l i g h t ,  i n c o n s e q u e n t i a l  or m e r e l y  i n c i d e n t a l  so a s  t o  j u s t i f y  a  

s e p a r a t e  c o n v i c t i o n  f o r  k i d n a p p i n g .  



P e t i t i o n  f o r  d i s c r e t i o n a r y  r e v i e w  was t i m e l y  f i l e d .  By 

o r d e r  d a t e d  J u n e  6, 1988 ,  t h i s  C o u r t  a c c e p t e d  j u r i s d i c t i o n  a n d  

se t  t h e  case f o r  o r a l  a rgumen t  on  September  2 ,  1988.  



STATEMENT OF THE FACTS 

A r o u n d  1 0 : 2 0  a . m .  o n  A u g u s t  1 5 ,  1 9 8 6 ,  b e f o r e  it opened  f o r  

t h e  d a y  t h e  A r b y ' s  r e s t a u r a n t  i n  H o l l y w o o d  w a s  r o b b e d  b y  a  man 

who e n t e r e d  t h r o u g h  t h e  back  d o o r  a s  t h e  a s s i s t a n t  manager ,  James 

D a n i e l s ,  r e - e n t e r e d  t h e  r e s t a u r a n t  a f t e r  a  d e l i v e r y  ( R - 1 7 - 2 0 ) .  

T h i s  r o b b e r  d i s p l a y e d  a g u n  a n d  t o l d  t h e  a s s i s t a n t  manager  t o  

t a k e  him t o  t h e  s a f e  ( R - 2 1 ) .  D a n i e l s  o p e n e d  t h e  s a f e  f o r  t h e  

r o b b e r  a n d  p u t  money i n s i d e  a p i l l o w  case (R-22) .  D a n i e l s  d i d  

n o t  g e t  a  c h a n c e  t o  o b s e r v e  t h e  r o b b e r ' s  f a c e  d u r i n g  t h e  r o b b e r y  

(R-22) .  

W h i l e  D a n i e l s  w a s  o p e n i n g  t h e  s a f e ,  t h e  r o b b e r  had  t h e  t h r e e  

emp loyees  come t o  t h e  k i t c h e n  a n d  f a c e  t h e  w a l l  ( R - 2 3 ) .  T h e n  

D a n i e l s  w e n t  t o  t h e  f r o n t  o f  t h e  r e s t a u r a n t  a n d  e m p t i e d  t h e  

r e g i s t e r s  a s  t h e  r o b b e r  commanded. The  r o b b e r  t h e n  t o l d  a l l  t h e  

e m p l o y e e s  t o  g o  o u t s i d e  a n d  h e  p u t  t h e m  i n  t h e  m e n ' s  ba th room 

(R-24 1. 

T h r o u g h  t h e  b a c k  d o o r  o f  t h e  r e s t a u r a n t  is  a s h e d  area f o r  

t h e  d r y  g o o d s  w i t h  a small c u b b y  h o l e  a n d  a f r e e z e r .  D i r e c t l y  

ac ross  f r o m  t h e  f r e e z e r  is  t h e  m e n ' s  restroom. T h i s  restroom is  

a t t a c h e d  t o  t h e  s tore  b u t  is  o n  t h e  o u t s i d e  (R-20) .  Upon w a l k i n g  

o u t  t h e  back  d o o r ,  t h e  restroom is  t h e  n e x t  d o o r  o v e r  (R-49) .  

A f t e r  t h e  r o b b e r  p l a c e d  D a n i e l s  a n d  h i s  t h r e e  e m p l o y e e s  i n  

t h e  ba th room,  t h e  r o b b e r  i n s t r u c t e d  them t o  s t a y  i n  t h e r e  (R-27) .  

D a n i e l s  d i d  n o t  g e t  a n  o p p o r t u n i t y  t o  o b s e r v e  t h e  r o b b e r  u n t i l ,  

3 0  s e c o n d s  a f t e r  b e i n g  i n  t h e  m e n ' s  room, h e  opened  t h e  d o o r  a n d  

l o o k e d  o u t  a n d  saw t h e  p e t i t i o n e r  r u n n i n g  ac ross  t h e  s t r e e t .  

P e t i t i o n e r  y e l l e d  t o  M r .  D a n i e l s  t o  g e t  back  i n t o  t h e  ba th room 



( R - 2 7 ) .  M r .  D a n i e l s  w a i t e d  a n o t h e r  3 0  s e c o n d s  a n d  opened  t h e  

d o o r  t o  see t h e  r o b b e r  g e t  o n  a  b i c y c l e  i n  t h e  a l l e y  way a c r o s s  

t h e  s t r e e t  (R-27) .  

D a n i e l s '  i d e n t i f i c a t i o n  o f  t h e  p e t i t i o n e r  a s  t h e  r o b b e r  was 

based  on  s e e i n g  p e t i t i o n e r  a s  h e  r a n  f rom t h e  s tore  (R-26) .  

Two o f  t h e  e m p l o y e e s ,  L o r r a i n e  A y e r s  and  G r a c e  C a r t e r  d i d  

n o t  l o o k  a t  t h e  r o b b e r  a n d  were u n a b l e  t o  i d e n t i f y  him (R-45 ,58) .  

D e n n i s  G a r c i a  was wash ing  d i s h e s  when t h e  r o b b e r  e n t e r e d  t h e  

A r b y ' s  o n  Augus t  1 5  (R-68) .  G a r c i a  s a i d  h e  saw t h e  r o b b e r ' s  f a c e  

when h e  came i n  t h e  b a c k  d o o r  a n d  i d e n t i f i e d  p e t i t i o n e r  a s  t h e  

r o b b e r  (R-70) .  A f t e r  t h e  r o b b e r y ,  p e t i t i o n e r  o r d e r e d  e v e r y o n e  

i n t o  t h e  m e n ' s  room a n d  t o l d  t h e m  n o t  t o  come o u t  f o r  a  w h i l e  

( R - 7 2 ) .  G a r c i a  s a i d  t h e  m e n ' s  room w a s  n o t  l o c k e d  ( R - 7 7 ) .  

G a r c i a  s t a t e d  h e  a l s o  g a i n e d  a n  o p p o r t u n i t y  t o  view p e t i t i o n e r  

when h e  p e e k e d  o u t  t h e  d o o r  w i t h  D a n i e l s  a f t e r  t h e  r o b b e r y  

( R - 7 2 ) .  G a r c i a  s a i d  p e t i t i o n e r  g o t  on t h e  b i c y c l e  a n d  r o d e  away 

a s  t h e  employees  were  g o i n g  back  i n t o  t h e  s tore  (R-77).  

G a r c i a  was a l s o  p r e s e n t  d u r i n g  a  Sep tember  15  r o b b e r y  a t  t h e  

same A r b y ' s  (R-81) .  G a r c i a  s a i d  t h a t  t h e  p e r s o n  who c o m m i t t e d  

t h e  A u g u s t  1 5  r o b b e r y  was n o t  t h e  same a s  t h e  p e r s o n  who c o m m i t -  

t e d  t h e  September  15  r o b b e r y ,  

D e t e c t i v e  S o c c o l  t e s t i f i e d  t h a t  b o t h  D a n i e l s  and  G a r c i a  made 

p o s i t i v e  i d e n t i f i c a t i o n  o f  p e t i t i o n e r  i n  b o t h  t h e  p h o t o g r a p h i c  

and  l i v e  l i n e u p s  which S o c c o l  c o n d u c t e d  (R-88-89).  

S o c c o l  f u r t h e r  t e s t i f i e d  t h a t  t h e  m a n a g e r  o f  t h e  A r b y ' s  

d u r i n g  t h e  A u g u s t  3 r o b b e r y ,  Mark S h e f t e r ,  had i d e n t i f i e d  p e t i -  

t i o n e r  a s  t h e  p e r s o n  who commit ted  t h a t  r o b b e r y  ( R - 9 1 ) .  S o c c o l  



d e v e l o p e d  a  s u s p e c t ,  K e n n e t h  W e a v e r ,  a s  t h e  p e r p e t r a t o r  o f  t h e  

September  1 5  A r b y ' s  r o b b e r y .  P e t i t i o n e r  was  i n  c u s t o d y  f o r  t h e  

Augus t  3  r o b b e r y  a t  t h e  t i m e  o f  t h e  September  1 5  r o b b e r y  (R-97) .  

P e t i t i o n e r  p r e s e n t e d  t h e  t e s t i m o n y  o f  Mark S h e f t e r ,  t h e  

a s s i s t a n t  m a n a g e r  o f  A r b y ' s  o n  d u t y  d u r i n g  t h e  August  3  r o b b e r y  

a n d  t h e  S e p t e m b e r  1 5  r o b b e r y  ( R - 1 0 9 , 1 1 4 ) .  S h e f t e r  was n o t  

p r e s e n t  d u r i n g  t h e  A u g u s t  1 5  r o b b e r y .  S h e f t e r  s a i d  t h a t  h e  

t h o u g h t ,  a t  one  p o i n t ,  t h a t  t h e  r o b b e r  o f  August  3  and  t h e  r o b b e r  

o f  September  15  were t h e  same p e r s o n  (R-118-119).  

Kenneth  Weaver t e s t i f i e d  t h a t  h e  was i n c a r c e r a t e d  and f a c i n g  

v a r i o u s  r o b b e r i e s ,  i n c l u d i n g  t h e  c h a r g e  of  r o b b e r y  o f  t h e  A r b y ' s  

on  September  1 5  ( R - 1 2 9 ) .  R o o s e v e l t  D o z i e r  was  h i s  c o u s i n  ( K -  

1 2 9 ) .  Weaver  s a i d  h e  d i d  n o t  s p e a k  t o  D o z i e r  c o n c e r n i n g  t h e  

A r b y ' s  r o b b e r i e s  a n d  t o o k  t h e  F i f t h  Amendment when a s k e d  i f  h e  

t o l d  D o z i e r  t h a t  h e  c o m m i t t e d  t h e  A r b y ' s  r o b b e r i e s  on August  3 ,  

August  15  and  September  1 5  (R-130) .  

Weaver was 1 7  y e a r s  o l d  and  p e t i t i o n e r  was 23 or 24 (R-135) .  

Gene Roussea was a n  employee o f  t h e  A r b y ' s  t h a t  was p r e s e n t  

d u r i n g  t h e  Augus t  3  r o b b e r y .  When h e  was shown p h o t o g r a p h i c  a n d  

a  l i v e  l i n e u p ,  Roussea t o l d  t h e  d e t e c t i v e s  t h a t  p e t i t i o n e r  was 

n o t  t h e  r o b b e r ;  h e  i d e n t i f i e d  someone e lse  a s  t h e  August  3  r o b b e r  

(R-146) .  

R o o s e v e l t  D o z i e r  t e s t i f i e d  t h a t  K e n n e t h  Weaver  was  h i s  

c o u s i n .  B e f o r e  Weaver went  t o  j a i l ,  D o z i e r  h a d  a  c o n v e r s a t i o n  

w i t h  h im.  Weaver  t o l d  D o z i e r  t h a t  h e  h a d  r o b b e d  t h e  A r b y ' s  a  

c o u p l e  o f  times and  t h a t  C h a r l e s  F e r g u s o n  w e n t  t o  j a i l  f o r  h im 

(R-158-160). 



SUMMARY OF ARGUMENT 

Point I: Movement of Daniels and his three employees to the 

outside men's restroom was slight, inconsequential and merely 

incidental to the crime of robbery. This movement had no inde- 

pendent significance and in fact substantially heightened, rather 

than substantially lessened, the risk of detection. Daniels' 

sole chance to observe the robber came when he looked at the 

robber from the bathroom door (R-26-27). The bathroom door was 

not locked nor barricaded in any way. Plainly, petitioner is not 

criminally liable for the additional offense of kidnapping 

because Daniels and his employees spent 60 seconds in the men's 

bathroom after the robbery. 

Point 11: Petitioner's conviction for use of a firearm in 

commission of the felony of robbery is improper and prohibited by 

this Court's recent decision in Hall v. State, 517 So.2d 678 

(Fla. 1988). Even though this issue has not been previously 

raised, the error is fundamental and must be corrected. 



ARGUMENT 

POINT I 

WHETHER THE DISTRICT COURT ERRED IN AFFIRMING 
PETITIONER'S CONVICTION FOR KIDNAPPING WHERE 
CONFINEMENT IN AN UNLOCKED BATHROOM WAS SLIGHT, 
INCONSEQUENTIAL AND DID NOT SUBSTANTIALLY 
LESSEN THE RISK OF DETECTION. 

Petitioner was charged with kidnapping with intent to 

"commit or facilitate the commission of a felony, to wit: Rob- 

bery." (R-248). Kidnapping is defined in Section 787.01 (a) (2) 

as including: 

[Florcibly, secretly, or by threat confining, 
abducting, or imprisoning another person 
against his will and without lawful authority, 
with intent to: 

2. Commit or facilitate com~nission of any 
felony . 

Recognizing that a literal construction of this language 

would automatically include kidnapping with virtually every rape 

or robbery, this Court has construed this portion of the kidnap- 

ping statute to mean that: 

The offending movement of confinement must not 
be slight, inconsequential, and merely inciden- 
tal to the other felony; must not be of the 
kind inherent in the nature of the other crime; 
and must have some significance independent of 
the crime in that it makes the other crime 
substantially easier of commission or substan- 
tially lessens the risk of detection. 

Carron v. State, 427 So.2d 192,193 (Fla. 1983). 

Petitioner placed Mr. Daniels and his employees in the 

bathroom. This men's restroom was entered from the outside of 

the Arby's and was immediately adjacent to the back door. It was 



i n c l u d e d  w i t h i n  t h e  a r e a  o f  t h e  rear  d o o r  where  a  f r e e z e r  and  a  

s h e d  f o r  d r y  g o o d s  was l o c a t e d .  T h i s  a r e a  was v i s i b l e  f r o m  t h e  

s t r e e t  b u t  c o u l d  b e  p a r t i a l l y  o b s c u r e d  d e p e n d i n g  on  a  p e r s o n ' s  

l i n e  o f  v i s i o n  (R-20) .  

M r .  D a n i e l s  was o n l y  c o n f i n e d  w i t h i n  t h e  b a t h r o o m  f o r  a 

p e r i o d  o f  60 s e c o n d s .  A f t e r  t h e  f i r s t  3 0  s e c o n d s  i n  t h e  b a t h -  

r oom,  D a n i e l s  l o o k e d  o u t  a n d  was a b l e  t o  see t h e  r o b b e r  and  h i s  

f e a t u r e s  f o r  t h e  f i r s t  t i m e ,  a s  t h e  r o b b e r  r a n  a c r o s s  t h e  p a r k i n g  

l o t  ( R - 2 6 - 2 7 ) .  The r o b b e r  t u r n e d  a n d  t o l d  M r .  D a n i e l s  t o  r e t u r n  

t o  t h e  b a t h r o o m ,  w h i c h  D a n i e l s  d i d .  ~ a n i e l s  s t a y e d  i n  t h e  

b a t h r o o m  f o r  a n o t h e r  3 0  s e c o n d s  a n d  emerged w i t h  t h e  emp loyees  

t o  r e - e n t e r  t h e  s t o r e ,  a s  t h e  r o b b e r  w a s  r u n n i n g  ac ross  t h e  

s t r e e t  a n d  g e t t i n g  o n  a b i c y c l e  i n  a n  a l l e y  way (R-27,77-78) .  

T h e  t o t a l  t i m e  o f  c o n f i n e m e n t  was 6 0  s e c o n d s  a c c o r d i n g  t o  

D a n i e l s '  t e s t i m o n y .  

T h e  f a c t s  o f  t h i s  case  a r e  t h a t  t h e  c o n f i n e m e n t  was s l i g h t  

and  m e r e l y  i n c i d e n t a l  t o  t h e  r o b b e r y ,  was o f  t h e  k i n d  i n h e r e n t  

i n  r o b b e r y ,  a n d  h a d  n o  s i g n i f i c a n c e  i n d e p e n d e n t  o f  t h e  r o b b e r y .  

A l l  t h r e e  c r i t e r i a  m u s t  b e  met i n  o r d e r  f o r  t h e  movement  t o  

c o n s t i t u t e  a n  i n d e p e n d e n t  o f f e n s e  o f  k i d n a p p i n g .  K i r t s e y  v .  

S t a t e ,  511  So.2d 744 ( F l a .  5 t h  DCA 1 9 8 7 ) .  

I n  M o b l e y  v .  S t a t e ,  409  So.2d 1 0 3 1  ( F l a .  1 9 8 2 ) ,  t h i s  C o u r t  

f i r s t  c o n s t r u e d  t h e  k i d n a p p i n g  s t a t u t e  a n d  s a i d :  

The  p r e v a l e n t  v i ew  n a t i o n w i d e  i s  t h a t  k i d n a p -  
p i n g  s t a t u t e s ,  r e g a r d l e s s  o f  t h e i r  word ing ,  d o  
n o t  a p p l y  t o  u n l a w f u l  c o n £  i n e m e n t  o r  movement  
i n c i d e n t a l  t o  o t h e r  f e l o n i e s .  Most c o u r t s  h a v e  
r e a s o n e d  t h a t  t h e  l e g i s l a t u r e s  d o  n o t  i n t e n d  
f o r  t h e  s t a t u t e s  t o  be l i t e r a l l y  a p p l i e d  
( f o o t n o t e s  o m i t t e d ) .  409 So.2d a t  1034-35.  



Among t h e  d e c i s i o n s  c i t e d  b y  t h i s  C o u r t  was P e o p l e  v .  

D a n i e l s ,  459  P .2d  2 2 5  ( C a l .  1 9 6 9 ) .  T h e  t e s t  i n  C a l i f o r n i a ,  

b e f o r e  D a n i e l s ,  was t h a t  t h e  f a c t ,  a n d  n o t  t h e  d i s t a n c e ,  o f  

a s p o r t a t i o n  was d e c i s i v e  i n  d e t e r m i n i n g  w h e t h e r  k i d n a p p i n g  c o u l d  

b e  u p h e l d  a s  a s e p a r a t e  crime. I n  ~ a n i e l s  t h e  C o u r t  r e j e c t e d  

t h a t  t e s t  i n  f a v o r  o f  t h e  v i e w  t a k e n  i n  t h e  Model P e n a l  Code t h a t  

a k i d n a p p i n g  o c c u r s  when t h e  v i c t i m  i s  moved a s u b s t a n t i a l  

d i s t a n c e  f  rom t h e  v i c i n i t y  whe re  h e  is  found  or  i f  h e  i s  unlaw- 

f u l l y  c o n f i n e d  f o r  a s u b s t a n t i a l  p e r i o d  i n  a p l a c e  o f  i s o l a t i o n .  

T h e  C o u r t  s a i d  t h a t  i t  was e x c l u d i n g  f r o m  t h e  r e a c h  o f  t h e  

k i d n a p p i n g  s t a t u t e  t h o s e  m o v e m e n t s  o f  t h e  v i c t i m  w h i c h  were 

m e r e l y  i n c i d e n t a l  t o  t h e  commiss ion  o f  t h e  r o b b e r y  and  which  d i d  

n o t  s u b s t a n t i a l l y  i n c r e a s e  t h e  r i s k  o f  h a r m  o v e r  a n d  a b o v e  t h a t  

n e c e s s a r i l y  p r e s e n t  w i t h i n  t h e  crime i t s e l f .  

Bu t  f o r  t h e  F o u r t h  D i s t r i c t ' s  d e c i s i o n  i n  p e t i t i o n e r ' s  case, 

F l o r i d a  c o u r t s  h a v e  p r e v i o u s l y  d e t e r m i n e d  t h a t  s l i g h t  movement o f  

r o b b e r y  v i c t i m s  a r o u n d  t h e  p r e m i s e s  b e i n g  r o b b e d  a n d  l e a v i n g  them 

i n  a n  u n l o c k e d  b a t h r o o m  d o e s  n o t  c o n s t i t u t e  a s e p a r a t e  crime o f  

k i d n a p p i n g  where  t h e  c o n f i n e m e n t  is  s l i g h t ,  o f  m i n i m a l  d u r a t i o n ,  

w i t h o u t  s i g n i f i c a n t  a s p o r t a t i o n  a n d  where  it d o e s  n o t  s i g n i f  i- 

c a n t l y  l e s s e n  t h e  r i s k  o f  d e t e c t i o n .  S e e  F r i e n d  v. S t a t e ,  385 

S o . 2 d  6 9 6  ( F l a .  1st DCA 1 9 8 0 ) ,  C h a n e y  v .  S t a t e ,  464 So.2d 1 2 6 1  

( F l a .  1st DCA 1 9 8 5 ) ,  ~ r i n s o n  v .  S t a t e ,  483 So.2d 1 3  ( F l a .  1st DCA 

1 9 8 5 )  and  K i r t s e y  v .  S t a t e ,  s u p r a .  

I n  F r i e n d  v .  S t a t e ,  s u p r a ,  t h e  r o b b e r y  v i c t i ~ n s  were p l a c e d  

i n  a b a t h r o o m  a n d  commanded t o  s t a y  t h e r e  w h i l e  a r o b b e r y  was 

c o m m i t t e d .  T h e  d o o r  was n o t  b a r r i c a d e d  i n  a n y  way a n d  t h e  



r o b b e r y  v i c t i m s  were n o t  t i e d  o r  r e s t r a i n e d  by a n y  bonds.  The 

employees  emerged a f t e r  f i v e  m i n u t e s  a n d  n o t i c e d  t h e  r o b b e r s  were  

g o n e .  T h e  c o u r t  h e l d  t h a t  a  c o n v i c t i o n  f o r  k i d n a p p i n g  was n o t  

p e r m i s s i b l e  b e c a u s e  t h e  con£  inemen t  o f  t h e  employees  was  w i t h o u t  

i n d e p e n d e n t  s i g n i f i c a n c e  i n  t h a t  i t  " d i d  n o t  s i g n i f i c a n t l y  l e s s e n  

t h e  r i s k  o f  d e t e c t i o n  o r  make t h e  r o b b e r y  s u b s t a n t i a l l y  e a s i e r  t o  

c o m p l e t e  t h a n  would a n y  a l t e r n a t i v e  f o r c i b l e  r e s t r a i n t  e s s e n t i a l  

t o  t h e  commission o f  t h e  r ~ b b e r y . ~  385 a t  697. 

I n  C h a n e y  v .  S t a t e ,  s u p r a ,  a f t e r  r o b b i n g  a  p l a n t  n u r s e r y ,  

t h e  v i c t i m ,  B a k e r ,  was  d i r e c t e d  t o  e n t e r  t h e  restroom. T h e  

r o b b e r  t h e n  p l a c e d  30 t o  40 f i f t y  pound  b a g s  i n  f r o n t  o f  t h e  

d o o r .  B a k e r  w a i t e d  a p p r o x i m a t e l y  60 s e c o n d s  u n t i l  h e  h e a r d  t w o  

c a r  d o o r s  s h u t  a n d  a n  e n g i n e  s t a r t .  H e  t h e n  s t r u g g l e d  t o  p u s h  

o p e n  t h e  d o o r  f o r  1 0  t o  1 5  s e c o n d s  a n d  e s c a p e d  f rom t h e  ba throom 

i n  t i m e  t o  o b s e r v e  t h e  c a r ' s  t a g  number .  T h i s  c o n f i n e m e n t  d i d  

n o t  c o n s t i t u t e  k i d n a p p i n g ,  i t  d i d  n o t  f a c i l i t a t e  o r  make t h e  

r o b b e r y  e a s i e r  t o  c o m p l e t e ;  i t  o c c u r r e d  a f t e r  t h e  r o b b e r y  was  

c o m p l e t e .  N o r  d i d  t h e  c o n f i n e m e n t  s u b s t a n t i a l l y  l e s s e n  t h e  r i s k  

o f  d e t e c t i o n .  I t  had t h e  o p p o s i t e  r e s u l t .  The c o u r t  f o u n d  t h a t  

i t  was  w i t h o u t  i n d e p e n d e n t  s i g n i f i c a n c e  and  t h u s  n o t  w i t h i n  t h e  

i n t e n d e d  p u r v i e w  o f  S e c t i o n  7 8 7 . 0 1 ( 1 ) ( a ) ( 2 ) ,  F l o r i d a  S t a t u t e s .  

I n  B r i n s o n  v .  S t a t e ,  s u p r a ,  d u r i n g  a  home b u r g l a r y  a n d  

r o b b e r y  t h e  v i c t i m s  were moved from room t o  room and  e v e n t u a l l y  

t i e d  w i t h  n e c k t i e s  b e f o r e  t h e  r o b b e r s  d e p a r t e d .  T h e  v i c t i m s  

f r e e d  t h e m s e l v e s  w i t h i n  a  m i n u t e  o r  t w o  a n d  c a l l e d  t h e  p o l i c e .  

The C o u r t  h e l d  t h e s e  f a c t s  d i d  n o t  s u p p o r t  a  s e p a r a t e  c o n v i c t i o n  



f o r  k i d n a p p i n g  b e c a u s e  t h e  a c t s  c o n s t i t u t i n g  t h e  c o n f i n e m e n t  were 

s l i g h t  a n d  i n c o n s e q u e n t i a l  so a s  t o  be  i n c i d e n t a l  t o  t h e  crimes 

o f  r o b b e r y  and  b u r g l a r y .  

T h e  s l i g h t  a n d  i n c o n s e q u e n t i a l  c o n f i n e m e n t  o f  t y i n g  u p  t h e  

v i c t i m s  a n d  moving them a b o u t  t h e  i n t e r i o r  o f  P i z z a  H u t  d u r i n g  a 

r o b b e r y  a t  c l o s i n g  was n o t  s u f f i c i e n t  t o  c o n s t i t u t e  k i d n a p p i n g  i n  

K i r t s e y  v. S t a t e ,  s u p r a .  T h e r e  t h e  F i f t h  D i s t r i c t  f o u n d  t h e  a c t s  

were n o t  i n h e r e n t  i n  r o b b e r y  a n d  may h a v e  made t h e  r o b b e r y  eas ier  

t o  c o m m i t .  Y e t ,  n o  k i d n a p p i n g  o c c u r r e d  b e c a u s e  t h e  a c t s  o f  

c o n f i n e m e n t  were a l s o  s l i g h t  and  m e r e l y  i n c i d e n t a l  t o  r o b b e r y .  

I n  a f  f  i r m i n g  p e t i t i o n e r ' s  s e p a r a t e  c o n v i c t i o n  f o r  k i d n a p p i n g  

t h e  d i s t r i c t  c o u r t  g a v e  a s t r i n g  c i t e  o f  cases wh ich  had  a f f i r m e d  

s e p a r a t e  c o n v i c t i o n s  f o r  k i d n a p p i n g .  F e r g u s o n  v .  S t a t e ,  519 So .2d  

7 4 7 , 7 4 8  ( F l a .  4 t h  DCA 1 9 8 8 ) .  H o w e v e r ,  n o n e  o f  t h o s e  cases  

i n v o l v e s  p l a c e m e n t  o f  a r o b b e r y  v i c t i m  i n  a n  u n l o c k e d  b a t h r o o m  

f o r  a n  i n s i g n i f i c a n t  amount  o f  t i m e .  W i t h o u t  a n y  f u r t h e r  e x p l a n a -  

t i o n  o r  a n a l y s i s  t h e  F o u r t h  D i s t r i c t  l i k e n s  p l a c e m e n t  i n  a n  

u n l o c k e d  ba th room w i t h  r e s t r a i n t  by  t y i n g .  

Here a r e  s h o r t  summar ies  o f  t h e  cases t h a t  were s t r i n g - c i t e d  

by  t h e  F o u r t h  D i s t r i c t :  F a i s o n  v .  S t a t e ,  426  So.2d 963  ( F l a .  

1 9 8 3 )  (Movement o f  s e x u a l  b a t t e r y  v i c t i m  f rom a f r o n t  o f f i c e  t o  a 

room i n  t h e  b a c k  t o  c o m m i t  r a p e  and  movement f r o m  t h e  k i t c h e n  o f  

a home t o  t h e  r e l a t i v e  s e c l u s i o n  o f  a bedroom, t h e r e b y  removing  

t h e  v i c t i m  f r o m  access t o  a  d o o r ,  l e s s e n e d  t h e  r i s k  o f  d e t e c t i o n  

a n d  made t h e  crimes e a s i e r  t o  c o m m i t ) .  I n  F a i s o n  t h e  movement 

w a s  t o  f a c i l i t a t e  s e x u a l  b a t t e r y  s i n c e  it o c c u r r e d  b e f o r e  c o m m i s -  



s i o n  o f  t h o s e  f e l o n i e s  and a i d e d  i n  t h e i r  commission;  J o h n s o n  v. 

S t a t e ,  509 So.2d 1237 ( F l a .  4 t h  DCA 1 9 8 7 )  ( b a r r i c a d i n g  a  conven- 

i e n c e  s t o r e  r o b b e r y  v i c t i m  i n  a  b a t h r o o m  by u s e  o f  s h o p p i n g  

c a r t s ) ;  Lamarca  v .  S t a t e ,  5 1 5  So .2d  309 ( F l a .  3d  DCA 1 9 8 7 )  

( m o v i n g  t h e  v i c t i m  f rom t h e  s i n k  a r e a  t o  l a s t  s t a l l  i n  a  women's 

ba throom where  t h e  d e f e n d a n t  a t t e m p t e d  s e x u a l  b a t t e r y .  Removal  

o f  t h e  v i c t i m  was f o u n d  t o  r e d u c e  t h e  r i s k  o f  d e t e c t i o n  o f  t h e  

s e x u a l  b a t t e r y  t h e  d e f e n d a n t  i n t e n d e d  t o  c o m m i t  a f t e r  moving  t h e  

v i c t i m ) ;  S a n b o r n  v .  S t a t e ,  5 1 3  S o . 2 d  1 3 8 0  ( F l a .  3d  DCA 1 9 8 7 )  

( T h e  v i c t i m s  were n o t  moved f rom t h e i r  b e d s  b u t  were t i e d  up  and  

o n e  v i c t i m ' s  ear was c u t .  The d e f e n d a n t  t h e n  l e f t  t h e  home w i t h  

j e w e l r y ,  money a n d  t h e  v i c t i m s '  d a u g h t e r ,  who was l a t e r  found  

d e a d  i n  a  f i e l d ) ;  T a y l o r  v .  S t a t e ,  4 8 1  So .2d  9 7  ( F l a .  3d  DCA 

1 9 8 6 )  ( w h e r e ,  d u r i n g  r o b b e r y  o f  a  d r i v e - i n  food  s tore  t h e  v i c t i m  

was c o n f i n e d  t o  t h e  ba throom and  t h e n  f o r c e d  t o  come o u t  and wait  

o n  c u s t o m e r s  t o  a v o i d  t h e i r  d e t e c t i o n  o f  t h e  r o b b e r y  i n  prog-  

r e s s ) ;  C a r t e r  v .  S t a t e ,  468  So .2d  370  ( F l a .  1st D C A ) ,  r ev .den .  

4 7 8  So .2d  5 3  ( F l a .  1 9 8 5 )  (The  v i c t i m  was t i e d  up i n  h e r  ba throom 

a f t e r  a b u r g l a r y  a n d  r o b b e r y .  I t  r e q u i r e d  h e r  d e t e r m i n e d  e f f o r t ,  

t o  t h e  p o i n t  o f  b r u i s i n g  h e r s e l f ,  t o  e s c a p e .  The c o u r t  h e l d  t h i s  

was s t i l l  k i d n a p p i n g  unde r  t h e  F a i s o n  t e s t  b e c a u s e  t h e  p u r p o s e  of  

t h e  con f inemen t  i n  r e s t r a i n i n g  t h e  v i c t i m  by t y i n g  h e r  was t o  buy 

t i m e  f o r  a  c l e a n  g e t a w a y ) ;  S o r e y  v. S t a t e ,  419 So.2d 8110 ( F l a .  

3 d  DCA 1 9 8 2 )  ( A f t e r  a  r o b b e r y  o f  a  B u r g e r  King,  f o u r  employees  

were l e f t  on  t h e  f l o o r  w i t h  t h e i r  hands  t i e d  b e h i n d  t h e i r  b a c k s .  

T h e  v i c t i m s  d i d  n o t  e s c a p e  t h e i r  b o n d s  b u t  were l a t e r  f o u n d .  

Here, t h e  t y i n g  f a c i l i t a t e d  e s c a p e  a n d  l e s s e n e d  t h e  r i s k  o f  



d e t e c t i o n ) ;  D o w d e l l  v .  S t a t e ,  415 So.2d 144  ( F l a .  1st DCA 1 9 8 2 )  

( A  manager o f  a  Taco  B e l l  was r e q u i r e d  t o  r e - e n t e r  t h e  s tore  f rom 

a  w e l l  l i g h t e d  p a r k i n g  l o t  a n d  c r a w l  t o  t h e  s a f e  i n  f r o n t .  T h e  

r e q u i r e m e n t  t h a t  h e  s t a y  o u t  o f  s i g h t  below t h e  c o u n t e r  l e v e l  i n  

moving t o  and  f r o m  t h e  s a f e  l e s s e n e d  t h e  r i s k  o f  d e t e c t i o n ) .  The 

F o u r t h  D i s t r i c t ' s  f i n a l  c i t e  was H a r k i n s  v. S t a t e ,  380 So.2d 524 

( F l a .  5 t h  DCA 1 9 8 0 ) ,  w h e r e  t h e r e  was  a  r o p e d  c o n f i n e m e n t ,  t h e  

v i c t i m  was t i e d  t o  a  bed i n  o r d e r  t o  f a c i l i t a t e  s e x u a l  a s s a u l t  

and  t o  s t a b  him t o  d e a t h .  T h e s e  a c t s  were found  n o t  i n c i d e n t a 1 , o r  

i n h e r e n t  i n  t h o s e  f e l o n i e s  a n d  t h e  k i d n a p p i n g  was  i n d e p e n d e n t l y  

e s t a b l i s h e d .  

E a c h  o f  t h e  c a s e s  c i t e d  by t h e  F o u r t h  D i s t r i c t  a r e  d i s t i n -  

g u i s h a b l e  n o t  o n l y  by t h e  k i n d  of c o n f i n e m e n t  b u t  by i t s  d u r a t i o n  

a n d  s i g n i f i c a n c e .  I n  a f f i r m i n g  p e t i t i o n e r ' s  c o n v i c t i o n  t h e  

d i s t r i c t  c o u r t  s a i d :  

[TI h e r e  is  l i t t l e  r e a s o n  t o  c o n s i d e r  b a r r i c a -  
d i n g  a  d o o r  a s  a n y  more c o n f i n i n g  t h a n  p o i n t i n g  
a  g u n  a t  a v i c t i m  and  warn ing  hirn t o  s t a y  p u t .  
C e r t a i n l y  a  p r u d e n t  v i c t i m  c a n  b e  e x p e c t e d  t o  
p a y  a s  much heed t o  a  d i r e c t  or i m p l i e d  t h r e a t  
t o  h i s  l i f e  a s  t o  o t h e r  means  o f  s e c u r i n g  h i s  
con£ i n e ~ n e n t .  

Fe rguson  v .  S t a t e ,  s u p r a  a t  748. 

T h i s  a n a l y s i s  by  t h e  d i s t r i c t  c o u r t  p r o v e s  o n l y  t h a t  p e t i -  

t i o n e r  c o n f i n e d  M r .  D a n i e l s  a n d  t h e  o t h e r  employees .  I t  d o e s  n o t  

e s t a b l i s h  why t h a t  c o n f i n e m e n t  was  s u b s t a n t i a l ,  n o t  s l i g h t ,  o r  

i n d e p e n d e n t  o f  t h e  r o b b e r y  so a s  t o  c o n s t i t u t e  t h e  s e p a r a t e  a n d  

more s e r i o u s  crime o f  k i d n a p p i n g .  

Some a n a l y s i s  o f  t h e  t h r e e  p a r t  c r i t e r i a  a c c e p t e d  by t h i s  

C o u r t  i n  F a i s o n  v. S t a t e ,  where  F l o r i d a ,  i n  e s s e n c e ,  a d o p t e d  t h e  



same t e s t  o f  P e o p l e  v .  D a n i e l s  b a s e d  upon  S t a t e  v. Buggs,  219 

Kan. 203,  547 P.2d 720 ( 1 9 7 6 ) ,  i s  n e c e s s a r y .  The  f a c t  o f  c o n f i n -  

ement a l o n e  i s  n o t  s u f f i c i e n t  t o  e s t a b l i s h  k i d n a p p i n g .  H e r e ,  

F o u r t h  D i s t r i c t  f o u n d  c o n f i n e m e n t  a n d  c o n c l u d e d  i t s  a n a l y s i s  

w i t h o u t  e x t e n d e d  p r o p e r  r e v i e w  n e c e s s a r y  t o  d e t e r m i n e  s u f f i c i e n c y  

o f  e v i d e n c e .  

P r e v i o u s l y ,  t h e  F o u r t h  D i s t r i c t  f o u n d  a c o n f i n e m e n t  t o o k  

p l a c e  b u t  h e l d  t h a t  i t  was i n s u f f i c i e n t  t o  e s t a b l i s h  t h e  indepen-  

d e n t  crime o f  k i d n a p p i n g  i n  J a c k s o n  v .  S t a t e ,  436  S o . 2 d  1 1 0 1  

( F l a .  4 t h  DCA 1 9 8 3 ) .  T h e r e  t h e  r o b b e r s  pushed  t h e  v i c t i m  t h r o u g h  

t h e  d o o r  t o  h i s  rnotel room a s  h e  u n l o c k e d  i t .  N o n e t h e l e s s ,  t h e  

c o u r t  s a i d :  

D e s p i t e  t h e  f a c t  t h a t  t h e  r o b b e r y  became easier  
a n d  less  d e t e c t a b l e  i n s i d e  t h e  room w e  c o n c l u d e  
t h a t  t h e  movement  was s l i g h t ,  i n c o n s e q u e n t i a l  
and  m e r e l y  i n c i d e n t a l  t o  t h e  r o b b e r y .  

I d .  a t  1102 .  - 
L i k e w i s e  i n  t h i s  case  t h e  movement  o f  t h e  v i c t i m  i n t o  t h e  

b a t h r o o m ,  a n d  t h e  e n s u i n g  c o n f i n e m e n t  o f  o n l y  o n e  m i n u t e  was 

s l i g h t ,  i n c o n s e q u e n t i a l  a n d  m e r e l y  i n c i d e n t a l  t o  t h e  r o b b e r y .  

T h i s  movement a n d  c o n f i n e m e n t  were e s s e n t i a l l y  i n h e r e n t  i n  t h e  

crime a n d  d i d  n o t  meet t h e  t e s t  f o r  s e p a r a t e  a d j u d i c a t i o n  and  

s e n t e n c e  f o r  k i d n a p p i n g .  M r .  D a n i e l s  r e m a i n e d  i n  t h e  same 

g e n e r a l  v i c i n i t y  o f  t h e  r o b b e r y .  H e  was n o t  p h y s i c a l l y  res- 

t r a i n e d  o r  h a r m e d  a n d  t h e r e  was n o  i m p e d i m e n t  t o  o p e n i n g  t h e  

d o o r .  M r .  D a n i e l s  d i d  o p e n  t h e  d o o r  w i t h i n  30 s e c o n d s  and  h a d  

h i s  s o l e  o p p o r t u n i t y  t o  o b s e r v e  t h e  r o b b e r ' s  f e a t u r e s  ( R - 2 6 ) .  

D a n i e l s '  a b i l i t y  t o  i d e n t i f y  a n d  t h u s  t o  a i d  i n  t h e  r o b b e r ' s  



d e t e c t i o n  was  a c h i e v e d  p r e c i s e l y  b e c a u s e  h e  was  p l a c e d  i n  t h e  

un locked  ba throom,  which g a v e  him a  c l e a r  o p p o r t u n i t y  t o  v iew t h e  

r o b b e r  a n d  h i s  manne r  o f  d e p a r t u r e .  T h e s e  f a c t s  e s t a b l i s h  no  

more t h a n  t h e  H f o r c i b l e  r e s t r a i n t "  ment ioned  i n  F r i e n d ,  s u p r a ,  a s  

e s s e n t i a l  t o  t h e  r o b b e r y .  

T h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  a f f i r m i n g  t h e  judgment 

and  s e n t e n c e  f o r  k i d n a p p i n g  t h e r e f o r e ,  s h o u l d  b e  v a c a t e d .  T h e  

d i s t r i c t  c o u r t  h a s  f a i l e d  t o  f o l l o w  and a p p l y  t h e  r e q u i r e d  t e s t  

i n  F l o r i d a ,  t h a t  more t h a n  mere c o n f i n e m e n t  m u s t  b e  e s t a b l i s h e d  

i n  o r d e r  t o  c o n s t i t u t e  t h e  i n d e p e n d e n t  crime o f  k i d n a p p i n g  t o  

f a c i l i t a t e  commission o f  a  f e l o n y .  



POINT I1 

PETITIONER'S CONVICTION FOR USE OF A FIREARM I N  
COMMISSION OF A FELONY MUST BE VACATED. 

A l t h o u g h  t h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  r e c i t e s  o n l y  

t h a t  p e t i t i o n e r  was c o n v i c t e d  o f  t w o  f e l o n i e s ,  r o b b e r y  a n d  

k i d n a p p i n g ,  F e r g u s o n  v .  S t a t e ,  519 a t  747,  p e t i t i o n e r  was a d d i -  

t i o n a l l y  c o n v i c t e d  o f  a t h i r d  c o u n t ,  u s e  o f  a f i r e a r m  i n  commis- 

s i o n  o f  a f e l o n y ,  t o  w i t :  r o b b e r y  (R-247 ,249) .  P e t i t i o n e r  a l s o  

r e c e i v e d  a s e p a r a t e  s e n t e n c e  f o r  t h i s  c o n v i c t i o n  o f  u s e  o f  a 

f i r e a r m  i n  commiss ion  o f  a f e l o n y  (R-252) .  R e c e n t l y ,  o n  J a n u a r y  

7 ,  1 9 8 8 ,  i n  Hal l  v. S t a t e ,  517 So.2d 678 ( F l a .  1 9 8 8 ) ,  t h i s  C o u r t  

o v e r r u l e d  S t a t e  v .  G i b s o n ,  452  S o . 2 d  5 3 3 , 5 5 8  ( F l a .  1 9 8 4 ) ,  a n d  

h e l d  t h a t  d u a l  c o n v i c t i o n s  f o r  r o b b e r y  w i t h  a f i r e a r m  and  u s e  o f  

a f i r e a r m  i n  commiss ion  o f  a f e l o n y  a r e  i m p r o p e r  a n d  p r o h i b i t e d  

by d o u b l e  j e o p a r d y  b e c a u s e  o f  l e g i s l a t i v e  i n t e n t .  

P e t i t i o n e r  a c k n o w l e d g e s  t h a t  t h i s  i s s u e  was n o t  r a i s e d  i n  

t h e  t r i a l  c o u r t  n o r  i n  t h e  d i s t r i c t  c o u r t  o f  a p p e a l .  However, 

Doub le  J e o p a r d y  claims a r e  f u n d a m e n t a l  a n d  a r e  n o t  waived  by  l a c k  

o f  o b j e c t i o n .  S t a t e  v .  J o h n s o n ,  4 8 3  So.2d 420 ( F l a .  1 9 8 6 ) .  A 

Doub le  J e o p a r d y  i s s u e  is  n o t  waived e v e n  where  i t  i s  n o t  a s s e r t e d  

u n t i l  a f t e r  a p p e a l s  h a v e  b e e n  c o n c l u d e d ,  Hudson v .  L o u i s i a n a ,  450 

U.S. 40 ,  1 0 1  S .Ct .  970 ,  67 L.Ed.2d 30 ( 1 9 8 1 ) .  

Due  t o  t h e  r e c e n t ,  f u n d a m e n t a l  c h a n g e  i n  t h e  law w h i c h  

e f f e c t s  t h e  v a l i d i t y  o f  a p p e l l a n t ' s  t h i r d  c o n v i c t i o n  f o r  u s e  o f  a 

f i r e a r m  i n  commiss ion  o f  a f e l o n y ,  t h i s  C o u r t  s h o u l d  v a c a t e  h i s  

i n v a l i d ,  i m p r o p e r  c o n v i c t i o n  u n d e r  H a l l  v .  S t a t e ,  s u p r a .  



CONCLUSION 

Based o n  t h e  f o r e g o i n g  r e a s o n s  a n d  a u t h o r i t i e s  c i t e d ,  

p e t i t i o n e r  r e q u e s t s  t h i s  C o u r t  t o  v a c a t e  t h e  d e c i s i o n  o f  t h e  

d i s t r i c t  c o u r t  o f  a p p e a l ,  F o u r t h  D i s t r i c t ,  w i t h  d i r e c t i o n s  t h a t  

p e t i t i o n e r ' s  s e p a r a t e  c o n v i c t i o n s  f o r  k i d n a p p i n g  a n d  u s e  o f  a  

f i r e a r m  i n  c o m m i s s i o n  o f  a f e l o n y  b e  v a c a t e d .  
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