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T h e  e v i d e n c e  p r e s e n t e d  a g a i n s t  t h e  A p p e l l a n t  w i t h  r e spec t  to  

p r e m e d i t a t i o n  a b s o l u t e l y  f a i l e d  t o  meet t h e  t e s t  posed i n  

&$&&~&&j,~~,, ,~g&g$g, 96 So.2d 152 ( F l a .  1957). T h e  f a c t o r s  w h i c h  

s h o w  t h a t  t h e r e  was n o  f u l l y  f o r m e d  a n d  conscious p u r p o s e  to  t ake  

human l i f e  a r e  a s  f o l l o w s :  

1. T h e  c o - d e f e n d a n t  G e r a l d  H a r r i s  s u g g e s t e d  t h e  t r i p  t o  

J u p i t e r  i n  order to  s t e a l  a c a r .  T h e r e f o r e ,  i t  i s  o b v i o u s  t h a t  

J o h n  Bel l  was unknown t o  t h e  A p p e l l a n t  a t  t h e  time of h i s  

s l a y i n g .  

2 .  T h e  A p p e l l a n t  had  p l aced  t h e  s h o t g u n  i n  t h e  car  p r i o r  t o  

c o - d e f e n d a n t  H a r r i s '  a n n o u n c e d  i n t e n t i o n  to  s t e a l  a car  ( R  2879). 

T h e r e f o r e ,  t n e  A p p e l l a n t  d i d  n o t  b r i n g  t h e  s h o t g u n  i n  order  t o  

a s s i s t  i n  t h e  f e l o n y ,  or w i t h  a n y  p u r p o s e  t o  k i l l  B e l l  (R3413- 

3427). 

3. T h e  A p p e l l a n t  b e g g e d  M r .  B e l l  t o  a l l o w  h i m  to  l e a v e  

p r i o r  t o  t h e  e x h c a n g e  of f i r e .  ( K  2296). 

4. Mr. B e l l  h e l d  t h e  A p p e l l a n t  a t  g u n  p o i n t  f o r  a s  l o n g  a s  

t w e n t y  m i n u t e s  ( H  2968). M r .  B e l l  also t h r e a t e n e d ,  c u r s e d  a n d  

g e n e r a l l y  ac ted  l i k e  a n  i r r a t i o n a l  man.  ( R  2623-2624, R 2968) Fir .  

B e l l  t h r e a t e n e a  t o  shoot A p p e l l a n t  i n  t h e  head i f  a n y  o f  t h e  

A p p e l l a n t ' s  f r i e n d s  r a n  (R 3448). J u v e n i l e  H a r r i s  r a n ,  a n d  Bell 

f i r e d  t h e  f i r s t  s h o t  ( R  3433), Young o b v i o u s l y  b e l i e v e d  t h a t  h e  
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had r e a s o n  t o  f e a r  t o r  h i s  l i f e .  

F o r  t h e  a b o v e  r e a s o n s ,  t h e  c o n c l u s i o n  t h a t  A p p e l l a n t  Young 

h a d  formed a n y  p r e c o n c e i v e d  i n t e n t  t o  k i l l  B e l l  d e t i e s  l o g i c .  

I& 

T h e  S t a t e  t a i l e d  to  p r e s e n t  s u t f i c i e n t  e v i d e n c e  to r  a 

c o n v i c t i o n  ot f e l o n y  m u r d e r .  T h e  A p p e l l a n t  w i s h e d  to  c a l l  t o  t h e  

C o u r t ' s  a t t e n t i o n  t h a t  o n  p a g e  29 o f  t h e  S t a t e ' s  A n s w e r  B r i e f  t h e  

Appel lee  a d m i t t e d  t h a t  t h e  p u r p o s e  o f  g o i n g  to  t h e  a p a r t m e n t  "was 

t o  t r y  t o  g e t  a c a r "  c i t i n g  ( R  2 4 2 3 ) .  G r a n d  T h e f t  A u t o  i s  a 

t h i r d  d e g r e e  f e l o n y  a n d  n o t  a f e l o n y  t h a t  w i l l  s u p p o r t  a 

c o n v i c t i o n  of f e l o n y  m u r d e r .  

F u r t h e r ,  t h e  f a c t s  t h a t  (1) A p p e l l a n t  Young w i t h d r e w  f r o m  

t h e  a t t e m p t  to  s t e a l  t h e  c a r ;  t h a t  ( 2 )  Mr. B e l l  ac ted i n  a n  

i r r a t i o n a l  a n d  v i o l e n t  m a n n e r  a f t e r  h e  had s u b d u e d  t h e  A p p e l l a n t  

a n d  h i s  f r i e n d s ;  a n d  ( 3 )  B e l l  f i r e d  a s h o t  w h i c h  was r e a s o n a b l y  

p r e c e i v e d  b y t h e  D e f e n d a n t  a s  a n  a t tempt  to  k i l l  h i m  s u p p o r t  t h e  

p r o p o s i t i o n  t h a t  B e l l  was n o t  k i l l e d  d u r i n g  t h e  a t t e m p t e d  G r a n d  

T h e f t  b u t  r a t h e r  d u r i n g  a g u n  f i g h t  b r o u g h t  o n  b y  B e l l  h i m s e l f .  
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drGfA&AS@$&sss 
T h e  h o n l i c i d e  i n  q u e s t i o n  c o u l d  n o t  be o n e  of h e i g h t e n e d  

p r e m e d i t a t i o n  s i n c e  t h e  A p p e l l a n t  d i d  n o t  know t h e  v i c t i m  a n d  i t  

c e r t a i n l y  was n o t  a n  e x e c u t i o n  or  c o n t r a c t  m u r d e r .  

;is$& f 4 6 5  S o . 2 d  4 9 0  ( F l a .  1 9 8 5 ) .  

T h e  s h o t s  were e x c h a n g e d  a f t e r  a w a r n i n g  f r o m  t h e  v i c t i m  

t h a t  h e  w o u l d  k i l l  t h e  A p p e l l a n t  i f  o n e  of h i s  f r i e n d s  r a n .  A 

f r i e n d  r a n  a n d  t h e  v i c t i m  f i r e d  a s h o t .  A l t h o u g h  t h e  A p p e l l a n t  

d i d  f i r e  a s e c o n d  t ime,  i t  c a n n o t  be a r g u e d  t h a t  t h e r e  was a 

p a r t i c u l a r y  l e n g t h y  or i n v o l v e d  s e r i e s  of a t r o c i o u s  e v e n t s  or a 

s u b s t a n t i a l  per iod  of r e f l e c t i o n  a n d  t h o u g h t  b y  t h e  p e r p e t r a t o r .  

See g , & ~ g ~ g ~ ~ ~ $ g & g ,  4 9 7  S o . 2 d  1 2 1 1  ( F l a .  1 9 8 6 )  T h e r e  i s  n o  

e v i d e n c e  o f  a c a r e f u l  p l a n  or p r e a r r a n g e d  d e s i g n  s u c h  a s  r e q u i r e d  

b y  & ~ g & ~ w y g J I y ~ $ ~ & g f  5 1 1  S o . 2 d  5 2 6  ( F l a .  1 9 8 7 ) .  A p p e l l a n t  

c o n t i n u e s  t o  r e l y  o n  g$$&y,gI,~&g&g, 5 4 1  S o . 2 d  1 1 4 3  ( F l a .  1 9 8 9 ) .  

I n  t h a t  case ,  t h e  t r i a l  cou r t  r e l i e d  u p o n  t h e  f a c t  t h a t  E u t z y  

t o o k  t h e  m u r d e r  w e a p o n  w i t h  h i m  to  t h e  m u r d e r  s c e n e  a n d  t h a t  

v i c t i m  d i e d  o f  a s i n g l e  s h o t  t o  t h e  head a t  a c lose  r a n g e .  

I n  her d e c i s i o n  J u s t i c e  B a r k e t t  p o i n t e d  o u t  t h a t  t h e  

c i r c u m s t a n c e s  of a f a i l e d  r o b b e r y  do n o t  meet t h e  

s t a n d a r d .  T h a t  is e x a c t l y  w h a t  h a p p e n e d  I n  t h e  c a se  a t  h a n d .  
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o P , B r g ~ ~ L s s , s L , E E ~ x e ~ ~ ~ ~ ~ ~ ~ ~ w f  2iL". SHS 
The State has acknowledged that in order tor this 

aggravating factor to be met when the victim is not in law 

entorcement, the state must prove beyond a reasonable doubt that 

the dominate motive tor the murder was the elimination of a 

witness. &~&&g&&,g&Q&&g, 523 So.2d 562 (Fla. 1988). The facts 

surrounding the homicide of Mr. Bell do not demonstrate that 

Young's motion was the elimination of Bell as a witness. There 

is no evidence adduced trom the testimony that the victim knew 

and could identity the Appellant. See ;&oxci,va Sgg I 497 SO*2d 

1211 (Fla. 1986) and @ & & ~ g , ~ ~ & & g & g ,  465 So.2d 490 (Fla. 1985). 

Appellate contends that Mr. Bell was killed in a combat situation 

and not to elttect an escape or to eliminate a witness. 

Appellant h a s  argued that two of the aggravating 

circumstances found by the Court are without merit. These are 

that "the murder was comnitted in a cold, calculating, 

premeditated manner without any pretense of moral or legal 

justitication" and "the murder was committed for the purpose of 

avoiding or prevent a lawful arrest". The court found three 
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statutorily mitigating circumstances (R 4 5 6 7 - 4 5 6 8 ) .  Three 

juveniles who participate in the burglary were not charged with 

the homicide. The Appellant was involved in church activities and 

the Appellant could conform to prison rules and regulations as 

demonstrated by his conformity at the Palm Beach County Jail. 

In addition there is ample evidence to support an additional 

mitigating circumstance that Bell contributed to and provoked his 

own death. These circumstances may be considered as mitigating. 

~ L ~ ~ B O , X ~ , ~ ~ ~ D ~ E ~ S S $ ,  474 So .2d  1 1 6 2  (Fla. 1 9 8 5 ) .  

A review of Supreme Court decisions require a finding that 

the imposition of the death penalty on this record is 

proportionally incorrect and consequently the death penalty 

should be vacated and a life sentence imposed. See J . loxd V. 

g&&g, 524 So. 2d 396 (Fla. 1988). 
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By t h e  f o r e g o i n g  r e a s o n s ,  Mr. Y o u n g ' s  c o n v i c t i o n  s h o u l d  be 

r e v e r s e d ,  a n d  t h e  s e n t e n c e  v a c a t e d  or r e d u c e d  a n d  a new 

s e n t e n c i n g  o rdered .  

r*CCcrrr,ar4rrana,Daawuv 
WILLIAM LASLEY, ESQUIRE 
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