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INTRODUCTION 

Th is  jurisdict ional b r i e f  i s  f i led on behalf of  t he  

Petitioner, JESUS PEREZ, the  Defendant in t h i s  criminal action. 

STATEMENT OF THE CASE AND FACTS 

The  t r i a l  cou r t  granted Petitioner, Perez's motions t o  

dismiss three counts of  sexual bat tery  on chi ldren under the age 

of eleven years on the  basis tha t  t he  statute of l imitations had 

expi red since the  offenses were alleged t o  have been committed 

between June 1, 1975, and June 1, 1976. Petit ioner was not 

arrested and charged until February, 1986. The  State of 

Florida, Appellant below, appealed the  t r i a l  court 's order  t o  

the  F i r s t  Dis t r ic t  Cour t  of  Appeal alleging that, since sexual 

ba t te ry  of  a child under t h e  age of  eleven years i s  a "capital 

crime", there i s  no statute of  limitation. The  F i r s t  Dis t r ic t  

reversed and remanded the  case. 

Petit ioner now seeks review in t h i s  Cour t  because the 

F i r s t  Distr ict 's  opinion i s  in confl ict wi th  t h i s  Court 's  p r i o r  

ruling in Reino v. State, 352 So.2d 853 (Fla. 1977) when viewed 

in light of  Bu fo rd  v. State, 403 So.2d 943 (Fla. 1981). 
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SUMMARY OF ARGUMENT 

The  decision of  t h e  F i r s t  Dis t r ic t  Cour t  of  Appeal in 

t h i s  case d i rect ly  and expressly confl icts w i th  the  Supreme 

Cour t  decision in Reino v. State, 352 So.2d 853 (Fla. 1977) when 

tha t  decision i s  viewed in light of t he  later ruling of t he  

Supreme Cour t  in B u f o r d  v. State, 403 So.2d 943 (Fla. 1981). 

Thus, under Ar t ic le  V, Section 3 ( b ) ( 3 )  of the Florida 

Consti tut ion and Rule 9.030(a)(2)( iv),  Florida Rules of  

Appellate Procedure, t h i s  Cour t  may exercise jur isdict ion t o  

review the  present case. 

In the  opinion below, the  F i r s t  D is t r i c t  held that, 

because death was a possible penalty f o r  these offenses in 1975 

and 1976, there i s  no statute of limitation, re l y ing  on State ex 

rel .  Maoucv v. Wadsworth. 293 So.2d 345 (Fla. 1974). That  

holding i s  inconsistent w i th  Reino v. State, supra, which held 

that, when the  death penalty i s  no longer applicable, all 

vestiges of  capital offenses, bo th  procedural and substantive, 

fal l .  Since death i s  not  a possible penalty f o r  t h i s  offense in 

light of B u f o r d  v. State, supra, and since t h i s  Cour t  has ru led  

tha t  t he  requirements of  a g rand  jury indictment and 

twelve-person jury are equally inapplicable when the  death 

penalty cannot be  imposed, th i s  Cour t  should l ikewise find tha t  

t he  statute of  l imitations i s  applicable here and the 
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prosecution of Petit ioner f o r  these offenses i s  barred by the  

passage of time. 

J U R ISD I CT IONAL ISSUE 

WHETHER THE DECISION BY THE DISTRICT COURT 
OF APPEAL EXPRESSLY AND DIRECTLY CONFLICTS 
WITH REIN0 V. STATE, 352 So.2d 853 (Fla. 
1977) IN  LIGHT OF BUFORD V. STATE, 403 So.2d 
943 (Fla. 1981). 

JURISDICTIONAL ARGUMENT 

In Reino v. State, 352 So.2d 853 (Fla. 1977). th is  

Court  considered the  applicabil ity of the  statute of limitations 

t o  a "capital offense" which took place af ter  the  United States 

Supreme Court  abolished the  death penalty in Furman v. Georqia. 

This  Cour t  ru led  tha t  the  two-year statute of limitation, in 

effect a t  the  time, bar red  prosecution of Reino f o r  f i r s t  degree 

murder because death was no longer a possible punishment f o r  the  

crime. The Court  stated: 

II. . . t i l t  i s  apparent that  all incidents 
of capital crimes, substantive as well 
as procedural. become inapplicable upon 
abolition of the  death penalty. 
would be conceptionally inconsistent t o  
conclude tha t  the  procedural advantages 

It 
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inuring t o  a defendant in a capital 
case fa l l  w i th  abolit ion of  t h e  death 
penalty and then conclude tha t  t he  
substantive disadvantages I limitation 
on entit lement t o  bai l  and unlimited 
statute of l imitations) remain viable." 

Reino v. State, 352 So.2d8 a t  858. The Cour t  f u r t h e r  noted i t s  

p r i o r  decision in Donaldson v. Sack, 265 So.2d 499 (Fla. 1972) 

which obviated the need f o r  a g r a n d  jury indictment and a 

twelve-person jury in cases where death i s  not  a possible 

penalty though designated "capital" by the legislature. See 

also, State v. Hogan, 451 So.2d 844 (Fla. 1984). The  Cour t  also 

noted tha t  statutes of  l imitation are construed l iberal ly in 

favor  of  t he  accused. Reino v. State, 352 So.2d, a t  860. 

In Bu fo rd  v. State, 403 So.2d 943 (Fla. 19811, t h i s  

Cour t  held tha t  t he  death penalty was excessive punishment f o r  

sexual assault and was, therefore, prohibi ted by the  Eighth 

Amendment. It i s  t hus  clear that, a t  the time Petit ioner was 

arrested and charged w i th  sexual battery, death was not a 

possible penalty and it was not  necessary f o r  t he  state t o  

charge him by indictment o r  assure him of  a twelve-person jury. 

Since tha t  time, th i s  Cour t  has held tha t  a capital felony i s  

one punishable by death, Heur ing v. State, 513 So.2d 122 (Fla. 

1987) and tha t  t he  only capital felony in Florida i s  f i r s t  

degree murder. Id; Rowe v. State, 417 So.2d 981 (Fla. 1982). 

The  decision of  t he  Dis t r ic t  Cour t  of  Appeal ignores 

the  clear holding of t h i s  Cour t  in Reino and Donaldson, supra. 
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The Court  below dist inguished those decisions by reasoning tha t  

the statute of limitations in effect a t  the  time of the  offense 

controls and, since death was at  least a possible penalty in 

1975 and 1976, there i s  no statute of limitation here. The 

state advanced the  same argument in Reino, supra, which was 

rejected by th is  Court  which ru led  tha t  all at t r ibutes of 

capital crimes, procedural o r  substantive, fa l l  when the  death 

penalty i s  abolished. 

thus  necessary f o r  th is  Cour t  t o  review the  case t o  re-emphasize 

i t s  previous holding that  a capital crime i s  one f o r  which death 

is  a possible penalty and that, in Florida, murder in the  f i r s t  

degree i s  the  only capital crime. 

Reino v. State, 352 So.2d, at  857. It i s  

CONCLUSION 

The peti t ion f o r  discret ionary review should be granted 

on the  basis of the confl ict between the  instant decision and 

Reino v. State and Donaldson v. Sack, supra. 

ROBERT N. HEATH, JR., of 
Harrell, Wiltshire, Swearingen, 
Wilson E Harrell, P.A. 
201 East Government Street 
Pensacola, Florida 32501 
(904) 432-7723 
Attorney f o r  PETITIONER 

-5- 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  copy o f  t h e  foregoing has 

been fu rn i shed  t o  K u r t  L. Barch, Esquire, Assistant A t to rney  

General, Department o f  Legal Affairs, The  Capitol, Tallahassee, 

Flor ida 32399-1050, A t to rney  f o r  P la in t i f f /  Respondent, by 

regu lar  U.S. Mail, on this 23rd  day  of  March, 1988. 

ROBERT N. HEATH, JR. 
A t to rney  f o r  PETITIONER 
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