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I N  THE SUPREME COURT OF FLORIDA 

STATE OF FLORIDA, * 
A p p e l l a n t ,  * 

-vs- * CASE NO. 72 ,181  

RICHARD CRENSHAW, * 
A p p e l l e e  * 

B R I E F  OF APPELLANT 

PRELIMINARY STATEMENT 

A p p e l l a n t  w a s  the prosecut ing  a u t h o r i t y  i n  the 

t r i a l  c o u r t  and the  A p p e l l e e  i n  the F i r s t  D i s t r i c t  

C o u r t  of A p p e a l .  R i c h a r d  C r e n s h a w  w a s  the defendant  i n  

the t r i a l  c o u r t ,  A p p e l l a n t  i n  the  D i s t r i c t  C o u r t ,  and 

i s  the A p p e l l e e  before t h i s  C o u r t .  The pa r t i e s  w i l l  be 

referred t o  as  they appear before t h i s  C o u r t .  A n y  

c i t a t i ons  t o  the record w i l l  be m a d e  by u s e  of the 

symbol " R "  , w i t h  a d d i t i o n a l  descript ive reference as 

necessary. A l l  e m p h a s i s  i s  suppl ied by A p p e l l a n t  

u n l e s s  otherwise no ted .  

STATEMENT OF THE CASE AND FACTS 

On O c t o b e r  30, 1985, a c t i n g  upon the  a l e r t  of a 

c o n f i d e n t i a l  i n f o r m a n t  t h a t  the  d r i v e r  of a 1984 V o l v o  

w a s  c a r r y i n g  cocaine, off icers  of the  Pensacola P o l i c e  

D e p a r t m e n t  stopped the  A p p e l l e e ,  w h o  w a s  d r i v i n g  h i s  



1984 Volvo, and subsequently arres ted him for  the 

unlawful possession of a v i a l  of cocaine. This i l l e g a l  

substance, l e s s  than 1 gram, was taken from the 

Appellee's person. 

Following Appellee's a r r e s t ,  h i s  Volvo was 

taken i n t o  custody. Appellant f i l e d  a timely pe t i t i on  

for the  fo r fe i tu re  of the vehicle, t o  which the  

Appellee and h i s  counsel objected a t  hearing before the 

Honorable M .  C .  Blanchard, Circui t  Judge i n  and for  

Escambia County, Florida. A t  hearing, Appellee 

admitted possession of the cocaine, admitted a pr ior  

federal  conviction and prison sentence for  possession 

of i l l e g a l  drugs w i t h  i n t en t  t o  d i s t r ibu te ,  and denied 

any in t en t  t o  d i s t r ibu te  the  cocaine involved i n  the 

ins tan t  case. 

By order dated March 13, 1986, Judge Blanchard 

ordered the  Appellee's Volvo for fe i ted ,  from which 

Order the  Appellee took appeal t o  the  F i r s t  D i s t r i c t  

Court of Appeal. O n  January 1 9 ,  1988, the  Di s t r i c t  

Court reversed the fo r fe i tu re ,  remanding it t o  the 

t r i a l  court for  fur ther  proceedings. Appellant 's 

Motion fo r  Rehearing/Rehearing En Banc was denied. 

Appellant has appealed t o  t h i s  Court, seeking 

reinstatement of Judge Blanchard's Order fo r f e i t i ng  

Appellee's 1984 Volvo. 
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SUMMARY O F  ARGUMENT 

Throughout the past  decade, F lo r ida ' s  

l eg i s l a t ive  e f f o r t s  t o  combat a growing crime problem 

i n  t h i s  s t a t e  have included providing for  the 

fo r fe i tu re  of property associated with contraband. The 

intent  of these provisions has been t o  h i t  the  law 

viola tor  where it hur t s  -- i n  the pocketbook. 

Dur ing  t h i s  period of time, whenever courts 

have r e s t r i c t ed  the applicat ion of fo r f e i tu re  

provisions, the  l eg i s l a tu re  has responded by making 

them broader, tougher, and mandatory. The only 

discret ion provided r e s t s  with the seizing law 

enforcement agency. Since these matters of public 

policy a re  inherently the  province of the  leg is la ture ,  

most courts  have given recognition t o  the s t r i c t  

requirements of the  "Florida Contraband Forfei ture 

Act,'' without concern for  the  harshness of the  r e su l t  

i n  any pa r t i cu la r  case. 

Included i n  the requirements of the  Forfei ture 

Act a r e  provisions mandating the fo r fe i tu re  of any 

motor vehicle i n ,  or  upon, which a felony amount of 

controlled substance i s  located. There a re  a l so  

provisions which require fo r f e i tu re  i f  - any amount of 

controlled substance i s  transported or  possessed i n ,  

upon, or  by means of a motor vehicle. 
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I n  the  case now before t h i s  Court, the  Appellee 

possessed a felony controlled substance -- cocaine -- 

within h i s  1984 Volvo automobile and transported 

himself and the cocaine by means of t h a t  vehicle. The 

f ac t  t h a t  the  Appellee had l e s s  than a gram i n  h i s  

possession i s  no more relevant than is ,  according t o  

the F i r s t  D i s t r i c t  Court of Appeal, h i s  p r ior  

conviction for  possession of i l l e g a l  drugs with in ten t  

t o  d i s t r ibu te .  

Despite the c lear  meaning of the  language i n  

the Forfei ture Act requiring t h a t  Appellee's Volvo be 

for fe i ted  under the f ac t s  of t h i s  case, the  F i r s t  

D i s t r i c t  Court has ruled t h a t  the t r i a l  court erred i n  

entering i t s  order of for fe i tu re .  I n  doing so,  the 

F i r s t  D i s t r i c t  has disregarded l eg i s l a t ive  h i s tory  and 

in t en t ,  has misconstrued the  meaning of the  language of 

the s t a t u t e ,  and has f a i l ed  t o  recognize the  d i r e c t  

applicat ion of the holdings of three s i s t e r  D i s t r i c t  

Courts i n  pract ical ly- ident ical  cases. The r e su l t  has 

been t o  s e t  for th  a new standard fo r  fo r f e i tu re  cases 

tha t  i s  c lear ly  outside of the s ta tu tory  scheme. For 

these reasons, Appellant seeks reversal  of the  F i r s t  

D i s t r i c t  Court and reinstatement of the  order of 

fo r f e i tu re  by the  t r i a l  court.  
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ARGUMENT 

I 

THE P R O V I S I O N S  OF SECTIONS 932.702 
AND 9 3 2 . 7 0 3 ( 1 )  OF THE "FLORIDA 

CONTRABAND FORFEITURE ACT" 
ARE CLEAR I N  T H E I R  MEANING AND 

EFFECTUATE BOTH LEGISLATIVE INTENT 
AND PUBLIC POLICY 

The p r o v i s i o n s  o f  S e c t i o n s  932.701 - 932.704, 

known as t he  " F l o r i d a  Cont raband F o r f e i t u r e  A c t , "  

c lear ly  p r o v i d e  f o r  the  s e i z u r e  and f o r f e i t u r e  of t w o  

types of mater ia l  i t e m s  -- (1) " c o n t r a b a n d  a r t i c l e s ' '  as 

d e f i n e d  i n  S e c t i o n  9 3 2 . 7 0 1 ( 2 )  and ( 2 )  c o n t r a b a n d  

property, as se t  fo r th  i n  S e c t i o n  9 3 2 . 7 0 3 ( 1 ) .  S i n c e  

Appellee 's  c o c a i n e  i s  i n a r g u a b l y  a ' ' cont raband 

a r t i c l e , "  and  s i n c e  S e c t i o n  932.704 d e a l s  e x c l u s i v e l y  

w i t h  the  p r o c e d u r e  of b r i n g i n g  a f o r f e i t u r e  a c t i o n ,  the 

i s s u e s  i n  the  i n s t a n t  case are  l i m i t e d  t o  a n  

examina t ion  o f  the p r o v i s i o n s  o f  S e c t i o n s  932.702 and 

932.703 (1) and the  s t a t u s  of the Appellee 's  1984 Volvo 

as  c o n t r a b a n d  p r o p e r t y .  

I n  S e c t i o n  932.702, the  Florida L e g i s l a t u r e  has 

d e c l a r e d  the  f o l l o w i n g  ac t s  u n l a w f u l  w i t h  respect t o  

A p p e l l e e ' s  c o c a i n e ,  or  a n y  other c o n t r a b a n d  a r t i c l e :  

(1) T o  t r a n s p o r t  ...[ it] ... i n  
upon, or  by means of a n y . . .  
motor v e h i c l e .  

( 2 )  T o  c o n c e a l  or possess [it] i n  
o r  upon any ... motor v e h i c l e .  

( 3 )  T o  u s e  any  ... m o t o r  v e h i c l e  ... t o  
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f a c i l i t a t e  the  transportat ion ... 
concealment ... [or] possession ... 
of [it]. 

( 4 )  T o  conceal or  possess [it]. 

Since the prohibit ions against the  transpor- 

ta t ion ,  concealment, or  possession of cocaine - -  i n  a 

motor vehicle a re  not spec i f ica l ly  included i n  Chapter 

893.13, Florida Statutes  (1987), it i s  important t o  

bear i n  mind tha t  the  conduct forbidden i n  Section 

932 .702  i s  supplemental - t o  general criminal 

prohibit ions against the possession, delivery,  sa le ,  

d i s t r ibu t ion ,  importation, o r  t raff icking of i l l e g a l  

drugs. I t  i s  c lear  t h a t  with Section 932.702, the  

leg is la ture  has not merely repeated what is generally 

contained i n  Chapter 893; it has, ra ther ,  specif ical ly  

and c l ea r ly  forbidden the ac t s  of possession, 

concealment, or  transportat ion of cocaine " i n ,  upon or 

by means of" a motor vehicle, and the use a motor 

vehicle t o  f a c i l i t a t e  any specified unlawful ac t .  

From the s t ipulated f ac t s  i n  the  ins tan t  case, 

there can be no doubt t h a t  the  Appellee violated a t  

l eas t  one, i f  not a l l ,  of subsections (1) through ( 4 )  

i n  Section 932.702,  l i s t e d  above. 

Subsection (1) makes it unlawful - t o  transport  

cocaine i n ,  upon, or  by means - of a motor vehicle. When - -  - 
t h i s  language was adopted i n  1980 (Chapter 80-68, Laws 
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of F lor ida) ,  " to  transport" meant ' ' to carry from one 

place t o  another; convey" The American Heritage 

Dictionary of the E n g l i s h  Language, New College 

Edition, 1979.  While the Appellee would prefer  tha t  

t h i s  Court view tha t  he was merely transporting himself 

i n  h i s  Volvo, it i s  inescapable tha t  he was a l so  

transporting, or  carrying, cocaine from one place t o  

another i n ,  upon, or by means of the Volvo. B y  the 

c lear  language of subsection (l), given i t s  ordinary 

meaning, t h i s  i s  unlawful conduct. 

Likewise, under subsection ( 2 ) ,  i f  "conceal" 

and "possess" are given t h e i r  ordinary and legal 

meanings, the Appellee indisputably both possessed and 

concealed cocaine while d r i v i n g  ' ' in or upon'' h i s  1984 

Volvo. From the language of both t h i s  subsection and 

subsection (l), the only s ta tutory connection required 

between the cocaine and the vehicle i s  tha t  the cocaine 

be carr ied,  concealed, o r  possessed - i n  the vehicle, 

upon the vehicle, o r  - by means - of the vehicle. 

Subsection ( 3 )  does two things, not done i n  

subsections (1) and ( 2 ) ,  which have apparently 

contributed t o  a misconception by the F i r s t  Dis t r ic t  

C o u r t  of the overall  s ta tutory scheme of the Forfeiture 

Act. One, it expands the spectrum of unlawful acts 

from the mere transportat ion,  concealment or  possession 

of contraband t o  include addit ionally the "receipt  ... 
- 7- 



purchase, s a l e ,  ba r t e r ,  exchange or giving away" of 

contraband a r t i c l e s .  Two, it es tabl ishes  t h a t  i n  any 

of these expanded instances a motor vehicle m u s t  be 

used t o  f a c i l i t a t e  these unlawful ac t s ,  regardless of -- 

whether any prohibited ac t  occurs i n ,  upon or by means 

- of a motor vehicle. Clearly, the "use..  . t o  f a c i l i t a t e "  

- --- 

standard established i n  Subsection ( 3 )  , by i t s  

applicat ion t o  those cases i n  which a vehicle need not -- 

d i rec t ly  t ranspor t  or  provide a location for  

concealment or  possession of contraband, does not serve 

t o  enhance the "location" or ''means" requirements of 

subsections (1) and ( 2 ) .  

Under the f ac t s  of the  ins tan t  case, Appellant 

suggests t h a t  the use of the  Volvo by Appellee d i d  i n  

f ac t  enhance or " f a c i l i t a t e "  h i s  a b i l i t y  t o  carry h i s  

cocaine from one place t o  another -- as  well as t o  

possess it, conceal i t ,  or  even receive it or  purchase 

it. However, s ince there  i s  no "use t o  f a c i l i t a t e "  

requirement i n  Subsections (1) or ( 2 1 ,  Appellant does 

not view the applicat ion of Subsection ( 3 )  as  essen t ia l  

t o  a resolution of the ins tan t  case i n  h i s  favor, nor 

i n  any case i n  which felonious contraband i s  carr ied,  

concealed or  possessed within a motor vehicle. 

While relying primarily upon the  s ta tu tory  " i n ,  

upon, or  by means of'' re la t ionship i n  Subsections (1) 

and ( 2 ) ,  Appellant views the provisions of Subsection 
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( 4 )  as i m p o r t a n t  t o  the u l t i m a t e  r e s o l u t i o n  of th i s  

case i n  h i s  f a v o r .  I n  1980,  f o l l o w i n g  t h i s  C o u r t ' s  

d e c i s i o n  i n  G r i f f i s  v.  S t a t e ,  356 So.2d 297 ( 1 9 7 8 ) ,  the 

F l o r i d a  L e g i s l a t u r e  s p e c i f i c a l l y  added S u b s e c t i o n  ( 4 )  

t o  the p r o v i s i o n s  o f  S e c t i o n  932.702,  p r o v i d i n g  t h a t  it 

is  u n l a w f u l  s imply:  

( 4 )  T o  c o n c e a l  or possess any 
c o n t r a b a n d  a r t i c l e .  

I n  t e r m s  o f  v i ewing  the  p r e s e n t  s t a t u s  of  

l e g i s l a t i v e  i n t e n t  c o n c e r n i n g  the  F l o r i d a  Cont raband 

F o r f e i t u r e  A c t ,  it is e s s e n t i a l  t o  r e c o g n i z e  t h a t  th i s  

Cour t  d e c i d e d  G r i f f i s  b a s e d  upon i t s  view of the 

l e g i s l a t i v e  i n t e n t  i n  i t s  predecessor s t a t u t e  i n  1978.  

This C o u r t  s t a t e d :  

Al though a l i t e r a l  r e a d i n g  of 
the l a n g u a g e  c o n t a i n e d  i n  S e c t i o n  
943.42, F l o r i d a  S t a t u t e s  ( 1 9 7 5 ) ,  
would s u p p o r t  the  t r i a l  c o u r t ' s  
f i n d i n g  t h a t  the s t a t u t e  d o e s  n o t  
r e q u i r e  t h a t  a v e h i c l e  be used  i n  
a n  i l l e g a l  d r u g  " o p e r a t i o n ,  I' t h i s  
l i t e r a l  r e a d i n g  must g i v e  way t o  
the l e g i s l a t i v e  i n t e n t  i n  e n a c t i n g  
the s t a t u t e  which i s  p l a i n l y  t o  the 
c o n t r a r y .  T o  e f f e c t  the  l e g i s l a t i v e  
i n t e n t ,  w e  must  c o n s t r u e  S e c t i o n s  
943.41, e t  seq., F l o r i d a  S t a t u t e s ,  
as r e q u i r i n g  a showing by the S t a t e  
t ha t  the s e i z e d  v e h i c l e  i s  i n v o l v e d  
i n  a d r u g  t r a f f i c k i n g  o p e r a t i o n  
b e f o r e  f o r f e i t u r e  c a n  be o r d e r e d .  
Supra  a t  299 

This C o u r t  r e a s o n e d  t h a t  the  i n t r o d u c t o r y  

l anguage  i n  Chapter 943 bound t h a t  f o r f e i t u r e  s t a t u t e  
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t o  f e d e r a l  f o r f e i t u r e  p r o v i s i o n s ,  w h i c h ,  when adop ted  

by Congress  i n  t h e i r  1950 amendment of 49 USC S e c t i o n  

781, and 782 a u t h o r i z e d  f o r f e i t u r e  " o n l y  when the 

v e h i c l e  w a s  engaged i n  d r u g  t r a f f i c k i n g  ... n o t  t o  permit 

f o r f e i t u r e  fo r  mere p o s s e s s i o n  o f  a c o n t r o l l e d  

s u b s t a n c e .  . . " G r i f  f i s  , s u p r a  @ 300. Al though t h i s  

C o u r t ' s  v iew w a s  a c c u r a t e  i n  March o f  1978, when 

G r i f f i s  w a s  d e c i d e d ,  l e g i s l a t i v e  i n t e n t  and  p u b l i c  

pol icy  i n  F l o r i d a ,  and i n  the U n i t e d  S t a t e s ,  h a v e  

changed d r a s t i c a l l y  i n  the  pas t  decade  w i t h  r e g a r d  t o  

o u r  w a r  a g a i n s t  d r u g s  and d r u g  v i o l a t o r s .  

I n  1980,  f o l l o w i n g  G r i f f i s ,  the L e g i s l a t u r e  

removed the  p r o v i s i o n s  a t  i s s u e  i n  G r i f f i s  f r o m  Chapter 

943, thereby s e v e r i n g  c o n t r a b a n d  f o r f e i t u r e  p r o v i s i o n s  

f r o m  the i n t r o d u c t o r y  l a n g u a g e  i n  t h a t  s t a t u t e ,  w h i c h  

c a l l e d  fo r  u n i f o r m i t y  w i t h  f e d e r a l  f o r f e i t u r e  l a w .  The 

l e g i s l a t i v e  i n t e n t  t o  a c h i e v e  " u n i f o r m i t y "  h a d  been  the 

c r u x  o f  t h i s  C o u r t ' s  d e c i s i o n  i n  G r i f f i s .  A t  the  same 

t i m e ,  the L e g i s l a t u r e  added S u b s e c t i o n  ( 4 )  t o  S e c t i o n  

932.702, making it u n l a w f u l  " t o  c o n c e a l  or  possess any 

c o n t r a b a n d  a r t i c l e .  I' 

This a c t i o n  has been  r e c o g n i z e d  by v a r i o u s  

c o u r t s  i n  F l o r i d a  as l e g i s l a t i v e l y  a b r o g a t i n g  t h i s  

C o u r t ' s  d e c i s i o n  i n  G r i f f i s .  See C i t y  o f  C l e a r w a t e r  v .  

Mal ick ,  429 So.2d 718 ( 2  DCA 1 9 8 3 ) :  Naples Police 

Department  v .  S m a l l ,  426 So.2d 72 ( 2  DCA 1 9 8 3 ) :  S t a t e  
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v. Peters,  401 So.2d 838 ( 2  DCA 1981);  Department of 

Highway S a f e t y  and M.V. v. Po l l ack ,  462 So.2d 1199 ( 3  

DCA 1985) ;  I n  r e  F o r f e i t u r e  o f  a 1977 Datsun 280 Z 

Automobile, 448 So.2d 7 8  ( 4  DCA 

453 So.2d 78 ( F l a .  1984) .  

Each of t hose  d e c i s i o n s  

i n  1980 t h e  F l o r i d a  L e g i s l a t u r e  

1984) ,  review denied 

found e s s e n t i a l l y  t h a t  

provided f o r  the  

f o r f e i t u r e  of a motor v e h i c l e  based upon - a f e lony  

posses s ion  - of contraband w i t h i n  - it and t h a t  

While the  p e n a l t y  i s  admi t ted ly  
ha r sh ,  the l e g i s l a t u r e  h a s  appa ren t ly  
decided t h a t  the f o r f e i t u r e  of  v e h i c l e s  
f o r  mere f e lony  posses s ion  w i l l  be 
h e l p f u l  i n  t h e  f i g h t  a g a i n s t  t h e  
t r a f f i c k i n g ,  t r a n s p o r t a t i o n ,  s a l e ,  
- u s e ,  and posses s ion  of  d rugs .  I t  i s  
w i t h i n  t h e i r  province t o  have so decided.  
Department of-Highway S a f e t y  & M.V., 
supra  @ 1201 

This evolving view o f  l e g i s l a t i v e  i n t e n t  w a s  

soon accep ted  by t h i s  C o u r t  i n  Duckham v. S ta te ,  478 

So.2d 347 ( F l a .  1985) .  

Although the Duckham case w a s  a " f a c i l i t a t i o n "  

case ,  under subsec t ion  ( 3 )  o f  Sec t ion  932.702, w h i l e  

the i n s t a n t  ca se  i s  p r i m a r i l y  a " t r a n s p o r t a t i o n "  or 

"possess ion"  case, under subsec t ions  (1) and ( 2 ) ,  tha t  

d i f f e r e n c e  should be no d i f f e r e n c e  a t  a l l ,  s i n c e ,  as 

th i s  Court noted i n  Duckham. 

I t  appears  ... t h a t  t h e  l e g i s l a t u r e  
in tended  a more l i t e r a l  read ing  of  
the [ f o r f e i t u r e ]  s t a t u t e  [ t han  w a s  
given i n  G r i f f i s ] .  
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A f t e r  G r i f f i s ,  t he  l e g i s l a t u r e  
amended S e c t i o n s  932.701 - 704 
h e a v i l y .  Chapter 80-68 Laws 
of F l a .  S e c t i o n  1 of Chapter 
80-68, among other t h i n g s  amended 
the acts t i t l e .  . . S e c t i o n  2 added 
p a r a g r a p h  ( 4 )  t o  S e c t i o n  932.702, 
making it u n l a w f u l  t o  c o n c e a l  o r  possess 
any c o n t r a b a n d  a r t i c l e . "  ( E m p h a s i s  
S u p p l i e d . )  S e c t i o n s  3 and  4 of 
Chapter 80-68 s e t  o u t  e x t e n s i v e  
amendments t o  S e c t i o n s  932.703 and 
932.704. Due t o  these amendments, 
G r i f f i s  i s  now o f  d u b i o u s  v a l u e ,  and 
w e  r e c e d e  f r o m  G r i f f i s  t o  the e x t e n t  
of c o n f l i c t  w i t h  t h i s  o p i n i o n  and  w i t h  
S e c t i o n s  932.701 - .704. Supra  @ 349 

S i n c e  the  h o l d i n g  i n  G r i f f i s  w a s  t ha t  f o r f e i t u r e  w a s  

l i m i t e d  t o  t r a f f i c k i n g  or s i g n i f i c a n t  d r u g  o p e r a t i o n s ,  

the e x t e n t  o f  i t s  c o n f l i c t  w i t h  S e c t i o n s  932.701 - .704 

i s  ex t reme .  Thus, it appears, t h a t  th i s  C o u r t ' s  

r e c e s s i o n  f r o m  G r i f f i s  i s  e f f e c t i v e l y  a complete one.  

A p p e l l a n t  n o t e s  t ha t  the l i t e r a l  r e a d i n g  o f  the  s t a t u t e  

s u g g e s t e d  by t h i s  C o u r t  i n  Duckham, i n c l u d e s  a l i t e r a l  

r e a d i n g  of the  p r o v i s i o n s  i n  S e c t i o n  932.702 (1) ( 2 )  

and ( 4 )  w h i c h  c l ea r ly  p roh ib i t  the  acts  of Appellee i n  

the i n s t a n t  case. 

According  t o  the p r o v i s i o n s  of S e c t i o n  932.703 

( l ) ,  i f  a motor v e h i c l e  i s  i n v o l v e d  i n  any  of the 

s p e c i f i e d  u n l a w f u l  acts  d e s c r i b e d  i n  S e c t i o n  932.702, 

it sha l l  be f o r f e i t e d  upon a n y  one  of the three 

f o l l o w i n g  f a c t u a l  s i t u a t i o n s :  

1. If the v e h i c l e  w a s  "used"  t o  
v i o l a t e  any  of the p r o v i s i o n s  

-12- 



of Section 932 .702 .  

2. I f  any of the  unlawful ac t s  i n  
Section 932.702 occurs " i n ,  upon, 
o r  by means o f "  the vehicle, or  

3. I f  a felonious possession of a 
contraband a r t i c l e  i s  located 
I t in  or  on" the  vehicle. 

This section fur ther  provides t h a t  i f  a t  the 

time of seizing a contraband a r t i c l e  i s  located ' ' in or 

on" a motor vehicle, there  i s  a rebuttable factual  

presumption t h a t  it was being used, or was intended t o  

be used, t o  f a c i l i t a t e  the  unlawful ac t s  described i n  

subsection ( 3 )  of Section 932.702. However, as  

previously noted, Appellant r e l i e s  primarily upon 

subsections (1) and ( 2 ) ,  as  well as the  l eg i s l a t ive  

in ten t  expressed by the adoption of subsection ( 4 )  i n  

1985. Because Appellant does not necessari ly depend 

upon the  ''use" of the  Appellee's 1984 Volvo t o  

f a c i l i t a t e  any of the unlawful ac t s  described i n  

Section 932 .702  ( 3 )  i n  order t o  require fo r f e i tu re  i n  

the in s t an t  case, Appellant does not subs tan t ia l ly  re ly  

upon the  s ta tu tory  presumption, and therefore declines 

what would be a purely academic discussion of t ha t  

presumption herein.  

Appellant maintains t h a t  Appellee's Volvo m u s t  

be fo r f e i t ed  by e i t h e r  of the  remaining two methods 

provided fo r  i n  Section 932.703 (1) .  They are:  

-13- 



1. That the u n l a w f u l  acts d e s c r i b e d  
i n  S u b s e c t i o n s  (l), ( 2 ) ,  and  ( 4 )  
of S e c t i o n  932.702 o c c u r r e d  ' ' i n ,  
upon or  b y  means o f "  Appellee 's  
1984 ~ l v o ,  and  

2 .  The Appellee w a s  i n  f e l o n i o u s  
p o s s e s s i o n  o f  a c o n t r a b a n d  a r t i c l e  
which h a d  b e e n  l o c a t e d  " i n  o r  on" h i s  
Volvo. 

B o t h  o f  these bases f o r  f o r f e i t u r e ,  n e i t h e r  of which 

r e q u i r e s  a n y  " u s e "  or  " f a c i l i t a t i o n "  f r o m  the  v e h i c l e ,  

are se t  f o r t h  c l ea r ly  i n  the l anguage  o f  S e c t i o n  

932.703 ( 1 1 ,  and  d o  n o t  r e q u i r e  s t a t u t o r y  c o n s t r u c t i o n ,  

for  they l e a v e  no  doub t  as t o  the i r  meaning and i n t e n t .  

As t h i s  Cour t  has p r e v i o u s l y  n o t e d ,  

... r u l e s  o f  s t a t u t o r y  c o n s t r u c t i o n  
' ' a r e  u s e f u l  o n l y  i n  case of d o u b t  
and s h o u l d  n e v e r  be used  t o  create 
d o u b t ,  o n l y  t o  remove it." S t a t e  
v .  Egan 287 So.2d 1, 4 ( F l a .  1 9 7 3 ) .  
The c o u r t s  n e v e r  resort t o  r u l e s  of 
c o n s t r u c t i o n  where the  l e g i s l a t i v e  
i n t e n t  i s  p l a i n  and  ambiguous. 
( c i t a t i o n s  o m i t t e d ) .  Carawan v .  S t a t e ,  
525 So.2d 161 ( F l a .  1 9 8 7 ) .  

I n  v iew of the  p l a i n  meaning of the l anguage  i n  

the F l o r i d a  Cont raband F o r f e i t u r e  A c t ,  and  i n  view of 

i t s  l e g i s l a t i v e  and j u d i c i a l  h i s t o ry ,  w h o  other t h a n  a 

R i p  Van Winkle c o u l d  submi t  t ha t  the  l e g i s l a t u r e  has 

n o t  i n t e n d e d ,  and does  n o t  c o n t i n u e  t o  i n t e n d ,  t h a t  the 

A c t  be u s e d  as a weapon i n  a n  ever- expanding  b a t t l e  

a g a i n s t  both i l l e g a l  d r u g  o p e r a t i o n s  and d r u g  

p o s s e s s i o n  and  a b u s e .  I t  i s  now, as it has become 
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d u r i n g  the  past  decade ,  a sound p u b l i c  p o l i c y  t o  h i t  

both the  dealer and the  u s e r  i n  the pocketbook,  where 

it h u r t s ,  as par t  o f  a n  o v e r a l l  e f f o r t  t o  b r i n g  the 

d r u g  problem i n  t h i s  S t a t e  under  c o n t r o l .  J u d i c i a l  

r e c o g n i t i o n  s h o u l d  c o n t i n u e  t o  be g i v e n  t o  t h i s  

l e g i s l a t i v e  e f f o r t .  

--- 

11. 

THE PROVISIONS OF SECTION 932.703 (l), 
PERTAINING TO THE FORFEITURE OF 

CONTRABAND, ARE MANDATORY 

An i s s u e  i n  the  i n s t a n t  case i s  whether the 

p r o v i s i o n s  fo r  the  f o r f e i t u r e  o f  c o n t r a b a n d  i n  S e c t i o n  

932.703 (1) are mandatory or d i s c r e t i o n a r y .  T h i s  

q u e s t i o n  w a s  n o t  b e f o r e  t h i s  C o u r t  i n  Duckham v .  S t a t e ,  

s u p r a ,  b u t  w a s  c o n s i d e r e d  by the  F i r s t  D i s t r i c t  C o u r t  

of Appeal i n  S m i t h  v .  H inde ry ,  454 So.2d 6 6 3  (1 DCA 

1 9 8 4 ) .  

I n  i t s  J u l y ,  1984, o p i n i o n ,  the D i s t r i c t  Cour t  

h e l d  t h a t  the  F o r f e i t u r e  A c t  w a s  d i s c r e t i o n a r y ,  found 

tha t  the t r i a l  c o u r t  b e l o w  had abused  i t s  d i s c r e t i o n  

and remanded the  m a t t e r  €or e n t r y  of a n  order deny ing  

f o r f e i t u r e .  A s  i n  the i n s t a n t  case, the  basis fo r  

f o r f e i t u r e  w a s  the s e i z u r e  of c o n t r a b a n d  ( s t o l e n  

c a t t l e )  f r o m  the  p i c k u p  t r u c k  i n  which it w a s  p o s s e s s e d  

and t r a n s p o r t e d .  
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With in  the  y e a r  f o l l o w i n g  t h i s  o p i n i o n ,  the  

1985 F l o r i d a  L e g i s l a t u r e  responded by amending S e c t i o n  

932.703 (1) t o  r e a d ,  i n  p e r t i n e n t  par t :  

any  ... motor v e h i c l e  ... i n ,  upon, 
o r  by  means o f  w h i c h ,  a n y  v i o l a t i o n  
of [ S e c t i o n  932.7021 has t a k e n . . .  
place ... m a y  be s e i z e d  and s h a l l  be 
f o r f e i t e d  s u b j e c t  t o  the  p r o v i s i o n  
of t l - '  - - - L  n i s  acr. 

I t  w a s  t h i s  u n d e r l i n e d  l a n g u a g e  tha t  w a s  added t o  the  

s t a t u t e ,  f o l l o w i n g  the  F i r s t  D i s t r i c t  C o u r t ' s  h o l d i n g  

tha t  c o u r t s  had  d i s c r e t i o n  i n  F o r f e i t u r e  A c t  

p r o c e e d i n g s .  

I n  s p i t e  o f  t h i s  spec i f ic  a d d i t i o n  of c lear  

mandatory l anguage  t o  S e c t i o n  932.703 ( l ) ,  the  F i r s t  

D i s t r i c t  C o u r t  has c o n t i n u e d  w i t h  i t s  p e r c e p t i o n  t h a t  

t h i s  f o r f e i t u r e  p r o v i s i o n  i s  d i s c r e t i o n a r y .  I n  a n  

o p i n i o n  f i l e d  March 1, 1988,  the  D i s t r i c t  C o u r t  

d i s t i n g u i s h e s  the  f o r f e i t u r e  p r o v i s i o n s  i n  S e c t i o n  

932.703 (1) f r o m  those i n  S e c t i o n  372.9901, F.S. (1985)  

as f o l l o w s :  

The f o r f e i t u r e  p r o v i s i o n s  u n d e r  the  
F l o r i d a  Cont raband F o r f e i t u r e  A c t  
s t a t e  tha t  any  property i n v o l v e d  
i n  a v i o l a t i o n  o f  the  ac t ,  'may - be 
s e i z e d  and s h a l l  be f o r f e i t e d  s u b j e c t  
t o  the  p r o v i s i o n s  of t h i s  a c t . '  
S. 932.703 ( l ) ,  F l a .  S t a t .  (1985).  
I n  S e c t i o n  932.704 ( l ) ,  the  v e r b s  
'may' and ' s h a l l '  are j u x t a p o s e d  i n  
a s i m i l a r  manner.  [ E m p h a s i s  s u p p l i e d  
by C o u r t ]  
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By c o n t r a s t ,  t h e  Chapter  372 
w i l d l i f e  f o r f e i t u r e  p rov i s ions  do 
no t  y i e l d  t o  a s i m i l a r  i n t e r p r e t a t i o n .  
There i s  no  j u x t a p o s i t i o n  of  t h e  verbs  
' s h a l l '  and 'may.' I n  f a c t ,  'may' does 
no t  appear  i n  t h e  w i l d l i f e  f o r f e i t u r e  
p rov i s ions .  F l o r i d a  G a m e  and Fresh  
Water F i s h  Commission v. Georae S te t  
Blanche t t  and James Ray D u m a s ,  S r . ,  
13 FLW 546 @ 548. 

Appel lant  cannot  f i n d  the sense ,  common or 

l e g a l ,  i n  t h i s  l abored  d i s t i n c t i o n  by t h e  F i r s t  

D i s t r i c t  C o u r t .  Su re ly ,  i f  t h e  l e g i s l a t u r e  chooses t o  

make a p r o v i s i o n  f o r  s e i z u r e  of  contraband permiss ive  

and chooses t o  make t h e  p rov i s ion  f o r  f o r f e i t u r e  of 

t h a t  contraband mandatory, once it i s  s e i z e d ,  it may do 

so. I t  c e r t a i n l y  seems t o  make no real  d i f f e r e n c e  

whether or  no t  those p r o v i s i o n s  a r e  i n  t h e  s a m e  

subsec t ion .  N o r  does it appear  t ha t  t h e  prox imi ty  of 

t h e  words "may" and " s h a l l , "  or  any s i m i l a r  words used 

t o  denote  t h e  permiss ive  and the  mandatory, should have 

any e f f e c t  whatsoever upon t h e i r  r e s p e c t i v e  meanings, 

which are clear .  

This Court i t s e l f  ha s  recognized t h a t  it i s  a 

fundamental p r i n c i p l e  of  s t a t u t o r y  c o n s t r u c t i o n  tha t  

t h e  o r d i n a r y  meaning of  language is  p r e f e r r e d ,  N e a l  v. 

Bryant 149 So.2d 529 ( F l a .  1962) ;  t h a t  t h e  u se  of 

"shal l"  i n  a s t a t u t e  carr ies  w i t h  it the presumption 

t h a t  it i s  u s e d  i n  t h e  impera t ive  r a t h e r  t h a n  i n  t h e  

d i r e c t o r y  sense ,  Drury v. Harding, 461 So.2d 104, 107 
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(Fla. 1984); and t h a t  rules  of construction should only 

be used t o  resolve doubt, not t o  create  it, Sta te  v. 

Egan 287 So.2d 1, 4 (Fla .  1 9 7 3 ) .  

The reasons for  the s ta tu tory  use of the  words 

''may" and "sha l l "  i n  Section 932.703 (1) are  obvious t o  

Appellant. The Florida Legislature added "sha l l  be 

for fe i ted . .  . ' I  i n  1985 i n  response t o  the F i r s t  D i s t r i c t  

Court 's  1984 rul ing i n  Smith, t h a t  the  provisions were 

discret ionary.  A t  t h a t  same time they changed the 

language from "sha l l  be seized'' t o  "may be seized" t o  

provide the  seizing agency with the discret ion t o  

decide what contraband property i s  worth seizing.  

A s  w i t h  Appellee's 1984 Volvo, there  a re  many 

occasions when contraband vehicles a r e  subject t o  

recorded l i ens  of innocent t h i rd  p a r t i e s .  I n  cases 

where the  l i e n  i s  close t o  or  i n  excess of the  value of 

the contraband property, the  agency i s  able t o  decide 

t o  forego seizure.  This a b i l i t y  under the  s t a tue  makes 

good sense i n  the use of time and resources of law 

enforcement agencies and S ta te  Attorney Offices 

throughout the  S ta te  of Florida. I f  it were not sound 

public policy, the l e g i s l a t i v e  could change t h i s  

section back t o  read "sha l l  be seized." 

I n  considering the l eg i s l a t ive  amendments t o  

the language of Section 932.703 (1) i n  1985, and i n  

l i g h t  of fundamental ru les  of s ta tu tory  construction, 
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t h e  p r o v i s i o n s  f o r  f o r f e i t u r e  o f  contraband a r t i c l e s  

and contraband p rope r ty  are  c l e a r l y  mandatory. The 

presence of  a d i s c r e t i o n a r y  p rov i s ion  f o r  the  s e i z u r e  

of s u c h  i t e m s  is s imply a matter o f  p u b l i c  p o l i c y  and 

economical u s e  of  resources. I n  i t s  ho ld ings  i n  Smith 

and i n  t h e  i n s t a n t  case, t h e  F i r s t  D i s t r i c t  C o u r t  i s  

c r e a t i n g  a doubt t h a t  does n o t  ar ise  n a t u r a l l y  from the 

language o f  the F o r f e i t u r e  A c t .  

111. 

I N  ITS O P I N I O N  BELOW I N  THE INSTANT CASE, 
THE FIKST D I S T R I C T  COURT OF APPEAL 
HAS AMENDED THE LEGISLATIVE SCHEME 

SET FORTH I N  THE " F L O R I D A  CONTRABAND 
FORFEITURE ACT,"  AND HAS CREATED 

A NEW STANDARD DIRECTLY I N  CONFLICT 
W I T H  THE HOLDINGS I N  OTHER DISTRICT 

COURTS OF APPEAL 

A s  i n d i c a t e d ,  t h e  l e g i s l a t i v e  scheme i n  Sec t ion  

932.703(1) p rov ides  t h r e e  t y p e s  of  s i t u a t i o n s  mandating 

f o r f e i t u r e  o f  a m o t o r  v e h i c l e .  Appel lant  r e l i es  upon 

t w o  of the t h r e e  -- (1) involv ing  f e lony  posses s ion  of 

contraband i n  or on the v e h i c l e  and ( 2 )  i nvo lv ing  t h e  

t r a n s p o r t a t i o n ,  concealment, or  possess ion  i n ,  upon, or 

by means o f  the v e h i c l e .  Appel lant  does no t  

n e c e s s a r i l y  r e l y  upon the t h i r d  type  o f  f o r f e i t u r e  

s i t u a t i o n  whereby t h e  v e h i c l e  i s  used t o  f a c i l i t a t e  

some p r o h i b i t e d  a c t i v i t y  i n  Sec t ion  932.702. 
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A number o f  cases h a v e  been  d e c i d e d  upon a 

"use"  o r  " f a c i l i t a t i o n "  bas is  fo r  f o r f e i t u r e  of a m o t o r  

v e h i c l e .  These o p i n i o n s  employ words and phrases i n  

t h e i r  r a t i o n a l e ,  such  as ' 'nexus , I' " i n s t r u m e n t a l i t y ,  'I 

and " a i d i n g  and a b e t t i n g , "  as w e l l  as ' ' use"  and 

" f a c i l i t a t i o n . "  Duckham v .  S t a t e  478 So.2d 347 ( F l a .  

1 9 8 5 ) ;  S t a t e  v .  One (1) 1977 Volkswagen, 455 So.2d 434 

(1 DCA 1 9 8 4 ) ;  S t a t e  v .  B a g l i o n i  453 So.2d 144 (1 DCA 

1984) ;  M a r t i n e z  v .  Heimrick 521 So.2d 167 ( 2  DCA 1 9 8 8 ) ;  

Smith v .  Caggiano 496 So.2d 853 ( 2  DCA 1986)  C i t y  of 

C l e a r w a t e r  v. One 1980 Porsche 911 sc 426 So.2d 1260 ( 2  

DCA 1 9 8 3 ) ;  S t a t e  v .  Peters  401 So.2d 838 ( 2  DCA 1 9 8 1 ) ;  

and I n  re  F o r f e i t u r e  o f  One 1983 L i n c o l n ,  497 So.2d 

1254 ( 4  DCA 1 9 8 6 ) .  S i n c e  A p p e l l a n t  d o e s  n o t  need t o  

r e ly  upon t h i s  type of basis f o r  f o r f e i t u r e  i n  the  

i n s t a n t  case, a n  a n a l y s i s  of these cases i s  u n n e c e s s a r y  

h e r e i n .  

However, i n  a d d i t i o n  t o  the  p l a i n  meaning and 

i n t e n t  of the  F o r f e i t u r e  A c t  i t s e l f ,  A p p e l l a n t  has 

found c o n s i d e r a b l e  j u d i c i a l  a u t h o r i t y  s u p p o r t i n g  h i s  

p o s i t i o n  i n  the  f o l l o w i n g  f o u r  cases, f r o m  the Second, 

Third,  and F o u r t h  D i s t r i c t  C o u r t s  of Appeal. 

I n  C i t y  of C l e a r w a t e r  v .  Malick, 429 So.2d 718 

( 2  DCA 19831,  the  Appellee and a f r i e n d  w e r e  arrested 

w h i l e  p r e p a r i n g  t o  s n o r t  c o c a i n e  i n  a van ,  which became 

the s u b j e c t  of a f o r f e i t u r e  p r o c e e d i n g  b a s e d  upon i t s  
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use t o  f a c i l i t a t e  the  concealment and possession of the 

cocaine. The Second Dis t r i c t  Court reversed the  t r i a l  

cour t ' s  denial  of the C i t y ' s  pe t i t i on ,  holding t h a t  the 

Florida Contraband Forfei ture  Act does not require a 

nexus between the cocaine and the van, but instead 

-- - 

. . . p  rovides for  seizure and 
fo r fe i tu re  of a vehicle when 
contraband i s  transported, 
concealed or possessed i n  it, 
i f  possession of the contraband 
const i tu tes  a felony. ( c i t a t i o n s  
omitted).  Supra a t  719 

The f ac t s  of t h a t  case a re  almost iden t ica l  t o  the 

ins tan t  case; i t s  issues ,  ra t ionale ,  and holding a re  

d i rec t ly  on point.  

I n  NaDles Police DeDartment v. Small, 426 So.2d 

72 ( 2  DCA 1983), the  police discovered twelve 

methaqualone t ab le t s  i n  a briefcase i n  the t r u n k  of 

Small 's car .  I n  reversing the  t r i a l  c o u r t ' s  denial of 

fo r f e i tu re  of t h a t  car ,  the Second Dis t r i c t  Court noted 

tha t  the l eg i s l a tu re  provided i n  Section 932.703 (1) 

tha t  i f  a vehicle contained a felony amount of 

contraband, then the  s t a t e  could f o r f e i t  it. The 

Dis t r i c t  Court concluded t h a t  since Small 's vehicle 

contained felony drugs ,  the  t r i a l  court erred i n  

f a i l i ng  t o  declare it for fe i ted .  Based upon t h i s  

reasoning, i f  the t r i a l  court i n  the  in s t an t  case had 

denied fo r fe i tu re ,  despi te  Appellee's admission t o  
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possessing cocaine i n  t h e  veh ic le ,  it too  would have 

er red .  

I n  Department of Motor Vehicles and Highway 

Safety v. Pol lack,  462 So.2d 1199 ( 3  DCA 1985),  a 

Highway P a t r o l  t rooper  stopped Pollack on a t r a f f i c  

charge and, while searching f o r  h i s  ca r  keys,  found 

methaqualone on t h e  s e a t  and o r  t h e  console i n  t h e  

vehic le .  I n  reversing t h e  t r i a l  c o u r t ' s  d e n i a l  of 

f o r f e i t u r e  of t h e  veh ic le ,  t h e  Third D i s t r i c t  Court 

held t h a t  the  provis ions  of Sect ion 932.703 (l), F.S. 

abrogated t h i s  Cour t ' s  dec i s ion  i n  G r i f f i s ,  supra,  and 

t h a t  t h e  s t a t u t e  r equ i res  f o r f e i t u r e  i n  cases  where 

possession of contraband c o n s t i t u t e s  a felony.  The 

D i s t r i c t  Court s t a t e d  t h a t  " [ t ]he  f a c t  t h a t  a felony 

amount of a con t ro l l ed  substance was possessed and 

t ranspor ted  i s  s u f f i c i e n t  t o  r equ i re  f o r f e i t u r e . "  

Supra a t  1202. The f a c t s  of t h e  i n s t a n t  case f a l l  

d i r e c t l y  wi th in  t h i s  language. 

I n  I n  r e  F o r f e i t u r e  of a 1977 Datsun 280 Z 

Automobile, 448 So.2d 78  ( 4  DCA 1984),  t h e  Fourth 

D i s t r i c t  cour t  reversed a t r i a l  cour t  order  denying 

f o r f e i t u r e  of t h e  Datsun. I n  t h a t  case,  p o l i c e  

o f f i c e r s  had observed t h e  owner of a veh ic le  i n s i d e  it 

loading a cube of hashish  i n t o  a p ipe .  They se ized  

a d d i t i o n a l  hashish and diazepam from t h e  automobile. 

The D i s t r i c t  Court found t h a t  s i n c e  hashish and 
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diazepam are  c o n t r a b a n d ,  the p o s s e s s i o n  o f  e i ther  of 

w h i c h  i s  a f e l o n y ,  the v e h i c l e  i s  n e c e s s a r i l y  s u b j e c t  

t o  f o r f e i t u r e .  A d d i t i o n a l l y ,  t h a t  C o u r t  p o i n t e d  o u t  

t ha t  there i s  - no e x c e p t i o n  fo r  cases i n v o l v i n g  s m a l l  

q u a n t i t i e s  of d r u g s  -- such  as i n  the i n s t a n t  case -- 

p r o v i d e d  a f e l o n y  amount i s  i n v o l v e d  -- such  as i n  the 

i n s t a n t  case. 

I n  the  i n s t a n t  case, the  F i r s t  D i s t r i c t  Cour t  

r e v e r s e d  the  t r i a l  c o u r t ' s  o r d e r  o f  f o r f e i t u r e ,  upon 

the f o l l o w i n g  r e a s o n i n g :  

1. 

2. 

3. 

4. 

5. 

6. 

That s i n c e  the  f o r f e i t u r e  s t a t u t e  
i s  h i g h l y  p e n a l  i n  n a t u r e ,  it must 
be s t r i c t l y  c o n s t r u e d  i n  f a v o r  
of the  Appellee. 

Some nexus  must  e x i s t  between the  
u s e  of the  v e h i c l e  and  the  prohibited 
c r i m i n a l  a c t ,  beyond a r e m o t e l y  
i n c i d e n t a l  u s e .  

Judge  S c h w a r t z ' s  c o n c u r r i n g  o p i n i o n  i n  
Department  of Highway S a f e t y  a n d  Motor 
Vehicles v .  P o l l a c k ,  S u p r a ,  ra ther  t h a n  
the m a j o r i t y  o p i n i o n ,  is applicable t o  
the i n s t a n t  case. 

F o r f e i t u r e  w i l l  l i e  o n l y  i f  the  v e h i c l e  
i s  used  t o  v i o l a t e  or  used  t o  f a c i l i t a t e  
the v i o l a t i o n  of the  p r o v i s i o n s  of S e c t i o n  
932.702 ( 3 ) .  

-- -- 

T h e  a d d i t i o n  of S u b s e c t i o n  ( 4 )  t o  S e c t i o n  
932.702 d i d  n o t  c l ea r ly  e l i m i n a t e  the  
n e c e s s i t y  of a nexus  r e l a t i o n s h i p  between 
the c o n t r a b a n d  and the  v e h i c l e .  

Whether the  Appellee s u c c e s s f u l l y  r e b u t t e d  
the s t a t u t o r y  p resumpt ion  t h a t  h i s  v e h i c l e  
w a s  b e i n g  used  as a n  " i n s t r u m e n t a l i t y "  or 
" a i d i n g  o r  a b e t t i n g "  i n  the  commission of 
a f e l o n y  o r  had  b e e n  used  i n  v i o l a t i o n  of 
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Chapter 893, F .S . ,  was a c red ib i l i t y  
question for the  t r i a l  court t o  answer 
upon remand. 

I n  so holding, the  F i r s t  D i s t r i c t  Court has 

fa i led  t o  acknowledge two of the  three  fac tua l  bases, 

upon which fo r fe i tu re  i s  mandated. The F i r s t  D i s t r i c t  

has ignored jud ic ia l  recognition of these two factual  

bases by three  s i s t e r  D i s t r i c t  Courts i n  the City of 

Clearwater, Naples Police Department, Department of 

Motor Vehicles and Highway Safety, and I n  r e  Forfei ture 

of a 1977  Datsun 280 Z Automobile cases, c i t ed  and 

discussed above. A l l  of these cases stand for  the 

proposition t h a t  simple felony possession of d r u g s  i n  a 

motor vehicle i s ,  by i t s e l f ,  suf f ic ien t  t o  require 

fo r f e i tu re  of the vehicle. 

The F i r s t  D i s t r i c t  Court has,  i n  i t s  opinion 

below, largely  ignored what t h i s  Court has recognized 

i n  i t s  decision i n  Duckham; t h a t  i s ,  t ha t  i n  amending 

the fo r fe i tu re  s t a tue  i n  1980, and again i n  1985, the 

Florida Legislature has expressed an in t en t  t h a t ,  

notwithstanding the harshness of the  r e su l t ,  vehicles 

sha l l  be for fe i ted  when they a re  the location for  the 

unlawful a c t  of t ransport ing,  concealing, o r  possessing 

contraband a r t i c l e s  or  the  legal  possession of a felony 

amount of i l l e g a l  narcotics.  
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CONCLUSION 

I n  l i g h t  of the  l e g i s l a t i v e  and j u d i c i a l  

h i s t o r y  of the  p r e s e n t  " F l o r i d a  Cont raband F o r f e i t u r e  

A c t , "  the  l anguage  of t ha t  a c t  c l e a r l y  d e n o t e s  a 

l e g i s l a t i v e  i n t e n t  and p u b l i c  pol icy t h a t  the  

f o r f e i t u r e  of a motor v e h i c l e  is  r e q u i r e d  whenever  tha t  

v e h i c l e  i s  i n v o l v e d  w i t h  c o n t r a b a n d  a r t i c les  i n  any  

one ,  or  more, o f  three  t y p e s  of s i t u a t i o n s .  Upon any 

one of these o c c u r r e n c e s ,  f o r f e i t u r e  i s  mandatory .  I n  

i t s  o p i n i o n  below i n  the  i n s t a n t  case, the  F i r s t  

D i s t r i c t  C o u r t  s t a n d s  a l o n e  i n  s e t t i n g  f o r t h  a s t a n d a r d  

w h i c h  i s  more r e s t r i c t i v e  t h a n  the  s t a t u t o r y  scheme and 

s t a n d s  a l o n e  and  i n  d i r e c t  c o n f l i c t  w i t h  the  d e c i s i o n s  

of the Second,  T h i r d  and F o u r t h  D i s t r i c t  C o u r t s  of 

Appeal. 

Consequen t ly ,  the o p i n i o n  o f  the F i r s t  D i s t r i c t  

Cour t  i n  the i n s t a n t  case s h o u l d  be r e v e r s e d ;  i t s  

mandate t o  the  t r i a l  c o u r t ,  quashed;  and the t r i a l  

c o u r t ' s  o r d e r  f o r f e i t i n g  appe l lee ' s  1984 Volvo,  

r e i n s t a t e d .  
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