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PREFACE 

I n  t h i s  b r i e f ,  t h e  following abbrevia t ion  w i l l  be used: 

"App. I1 - Appendix to  t h i s  b r i e f .  
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SUMMARY OF ARGUMENTS 

I - 
THE FIFTH DISTRICT COURT OF APPEAL'S OPINION 
IN THIS CASE DIRECTLY CONFLICTS WITH THE OPINION 
OF THE FOURTH DISTRICT COURT OF APPEAL IN SOUSA V. 
PALUMBO. 426 So.2d 1072 (Fla. 4th DCA 1983) 
AND BENDE V. McLAUGHLIN, 488 So.2d 1146 
(Fla. 4th DCA 1984) 

THE DISPOSITIVE ISSUE IN THE CASE AT BAR HAS 
BEEN RECENTLY CERTIFIED TO THE SUPREME COURT 
BY THE THIRD DISTRICT COURT OF APPEAL AS 
BEING IN DIRECT CONFLICT WITH THE FOURTH DISTRICT 
COURT OF APPEAL CASE OF SOUSA V. PALUMBO, 426 
So.2d 1146 (Fla. 4TH DCA 1983) 
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STATEMENT OF THE CASE AND OF THE FACTS 

T h i s  c a u s e  arose o u t  of a n  a g r e e m e n t  t o  s e l l  a m o b i l e  

home p a r k  from t h e  R e s p o n d e n t s ,  ( " h e r e i n a f t e r  se l lers") ,  t o  t h e  

P e t i t i o n e r ,  ( " h e r e i n a f t e r  b u y e r " ) .  P u r s u a n t  t o  t h e  terms of t h e  

s a l e s  c o n t r a c t ,  t h e  s e l l e r s  w a r r a n t e d  t h a t  " n o r m a l  o p e r a t i n g  

e x p e n s e s "  of t h e  p a r k  would n o t  exceed  3 2 %  o f  g r o s s  income. Upon 

f u r t h e r  i n v e s t i g a t i o n ,  p r io r  t o  c l o s i n g ,  b u y e r  d i s c o v e r e d  t h a t  

s u c h  e x p e n s e s  f a r  exceeded  3 2 %  of t h e  gross  income and  r e f u s e d  t o  

close, e v e n t u a l l y  f i l i n g  s u i t  a g a i n s t  sellers f o r  damages ,  b r e a c h  

of c o n t r a c t ,  f r a u d  and  r e s c i s s i o n .  The b u y e r ,  l o n g  before t r i a l ,  

w a s  i n s t r u c t e d  by t h e  t r i a l  c o u r t  t o  make a n  e l e c t i o n  of r e m e d i e s  

between t h e s e  v a r i o u s  c a u s e s  of a c t i o n .  Buyer d ropped  t h e  claim 

f o r  r e s c i s s i o n  o f  t h e  c o n t r a c t ,  and  p u r s u e d  o n l y  h i s  c la ims f o r  

b r e a c h  of c o n t r a c t ,  f r a u d  and damages. 

The sellers c o u n t e r s u e d  f o r  b r e a c h  of c o n t r a c t ,  f r a u d  

and m i s r e p r e s e n t a t i o n .  A j u r y  t r i a l  w a s  h e l d  i n  t h e  N i n t h  J u d i -  

c i a l  C i r c u i t ,  I n  And For Orange  County ,  F l o r i d a ,  and a v e r d i c t  

w a s  r e t u r n e d  f i n d i n g  t h e  b u y e r  h a d  b r e a c h e d  t h e  c o n t r a c t  a n d  

a w a r d i n g  seller a judgment  of $ 2 5 , 0 0 0 . 0 0  r e p r e s e n t i n g  t h e  e a r n e s t  

money b u y e r  had d e p o s i t e d  w i t h  sellers pr ior  t o  c l o s i n g .  Sub- 

s e q u e n t  t o  t h i s  v e r d i c t  and upon b u y e r ' s  Mot ion ,  t h e  t r i a l  j u d g e  

e n t e r e d  a judgment  non o b s t a n t e  v e r e d i c t o  b a s e d  on  h i s  d e t e r m i n a -  

t i o n  t h a t ,  a s  a matter o f  law and  t h e  t r i a l  c o u r t ' s  d e f i n i t i o n  of 

a n o r m a l  o p e r a t i n g  e x p e n s e s ,  b u y e r  h a d  n o t  b r e a c h e d  t h e  

a g r e e m e n t .  The t r i a l  j u d g e  o r d e r e d  t h a t  t h e  $ 2 5 , 0 0 0 . 0 0  e a r n e s t  

money be r e t u r n e d  t o  t h e  b u y e r  and b u y e r  b e  e n t i t l e d  t o  a new 

t r i a l  on t h e  i s s u e s  o f  damages.  T h i s  judgment  w a s  a p p e a l e d  and  
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t h e  F i f t h  D i s t r i c t  C o u r t  of Appeal i n  Van D e r  Noord v.  K a t z ,  481  

So.2d 1228 ( F l a .  5 t h  DCA 1 9 8 5 ) ,  a f f i r m e d  t h e  judgment  N.O.V. and  

t h e  r e t u r n  o f  t h e  $25 ,000 .00  e a r n e s t  money, b u t  r e v e r s e d  a s  t o  

t h e  i s s u e  of a new t r i a l  o n  b u y e r ' s  damages.  

Upon r emand  t h e  b u y e r  f i l e d  a M o t i o n  f o r  C o s t s  a n d  

A t t o r n e y s '  Fees based on p a r a g r a p h  20 o f  t h e  a g r e e m e n t  t o  p u r -  

c h a s e  which  p r o v i d e s  i n  p e r t i n e n t  p a r t :  

" I n  t h e  e v e n t  of a n y  l i t i g a t i o n  be tween t h e  p a r t i e s  
growinq out of this agreement, t h e  p r e v a i l i n g  p a r t i e s  
s h a l l  b e  r e i m b u r s e d  fo r  a l l  r e a s o n a b l e  costs and  
e x p e n s e s  i n c l u d i n g ,  b u t  n o t  l i m i t e d  to ,  r e a s o n a b l e  
a t t o r n e y s  fees.'' (Emphas is  Added) 

The  b u y e r ' s  M o t i o n  fo r  A t t o r n e y s '  Fees came on  f o r  

h e a r i n g  and  on May 28 ,  1986 ,  J u d g e  P f e i f f e r  e n t e r e d  a n  award o f  

a t t o r n e y s '  fees i n  t h e  amount of $68,391.00 a g a i n s t  t h e  se l lers .  

(App. 1 - 2 ) .  Sellers a g a i n  appealed t h i s  award a n d  t h e  F i f t h  D i s -  

t r i c t  C o u r t  of Appea l  i s s u e d  i t s  d e c i s i o n  o n  May 1 2 ,  1988 ,  deny-  

ing b u y e r ' s  a t t o r n e y s '  fees, b a s e d  n o t  upon t h e  t r i a l  r e c o r d ,  b u t  

upon a - new i s s u e  raised o n l y  by t h e  F i f t h  Dis t r ic t  C o u r t  of Ap- 

peal  (App. 3 - 7 ) .  Buyer  s u b s e q u e n t l y  on  May 27, 1988,  f i l e d  i t s  

Mot ion  a n d  R e q u e s t  f o r  R e h e a r i n g  En Banc t o  which  t h e  sellers 

f i l e d  t h e i r  R e s p o n s e  a n d  M o t i o n  t o  S t r i k e  o r  Deny M o t i o n  f o r  

R e h e a r i n g  o n  J u n e  6 ,  1988.  The F i f t h  D i s t r i c t  C o u r t  of Appeal 

d e n i e d  t h e  Mot ion  for  R e h e a r i n g  on  J u n e  23, 1988 ,  (App. 8 ) ,  a n d  

t h e  P e t i t i o n e r  f i l e d  a Notice To I n v o k e  t h e  D i s c r e t i o n a r y  J u r i s -  

d i c t i o n  of J u l y  t h i s  H o n o r a b l e  Supreme C o u r t  on J u l y  5 ,  1988.  

(App. 9 -10) .  (Emphas is  added) 
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I - 
THE OPINION OF THE FIFTH DISTRICT COURT OF APPEAL 
DIRECTLY CONFLICTS WITH THE OPINIONS OF THE FOURTH ~ ~ - -  - -~ - -- - - _ -  --- 

DISTRICT COURT OF APPEAL IN SOUSA V. PALUMBO, 
426 So.2d 1228 (Fla. 4TH DCA 1983) AND BENDE V. 
McLAUGHLIN. 488 So.2d 1146 lFla.4TH DCA 1984) 

A r t i c l e  V S e c t i o n  3 ( b )  ( 3 )  of t h e  F l o r i d a  C o n s t i t u t i o n  

e n a b l e s  t h e  Supreme C o u r t  t o  r e v i e w  a n y  d e c i s i o n  of a D i s t r i c t  

C o u r t  of  Appeal  t h a t  e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t s  w i t h  a 

d e c i s i o n  of a n o t h e r  D i s t r i c t  C o u r t  of Appeal or t h e  Supreme C o u r t  

on  t h e  same q u e s t i o n  of l a w .  The Supreme C o u r t  d e f i n e s  t h e  t e r m  

" e x p r e s s l y "  by i t s  o r d i n a r y  d i c t i o n a r y  meaning: " I n  a n  e x p r e s s  

manner." J e n k i n s  v .  S t a t e ,  385 So.2d 1356 (F la .  1 9 8 0 ) .  I n  f u r -  

t h e r  c l a r i f y i n g  t h e  b a s i s  for  a c c e p t i n g  c o n f l i c t  j u r i s d i c t i o n ,  

t h i s  C o u r t  s t a t e d  t h a t :  

Ira d i s c u s s i o n  of t h e  l e g a l  p r i n c i p l e s  which  t h e  c o u r t  
app l i ed  s u p p l i e s  a s u f f i c i e n t  b a s i s  for  a p e t i t i o n  for 
c o n f l i c t  r e v i e w .  I t  i s  n o t  n e c e s s a r y  t h a t  t h e  c o u r t  
e x p l i c i t l y  i d e n t i f y  c o n f l i c t i n g  d i s t r i c t  c o u r t  or supreme 
c o u r t  d e c i s i o n s  i n  i t s  o p i n i o n  i n  order to  create a n  

e x p r e s s "  c o n f l i c t  u n d e r  S e c t i o n  3 ( b )  ( 3 )  o f  t h e  F l o r i d a  
C o n s t i t u t i o n . "  Ford  Motor Company v.  K i k i s ,  4 0 1  So.2d 
1 3 4 1  ( F l a .  1 9 8 1 ) .  

11 

I t  i s ,  t h e r e f o r e ,  c lear  t h a t  w h i l e  i t  i s  n o t  n e c e s s a r y  t h a t  t h e  

D i s t r i c t  C o u r t  o f  Appeal e x p l i c i t l y  i d e n t i f y  a c o n f l i c t i n g  appel- 

l a t e  d e c i s i o n  i n  i t s  o r d e r ,  t h e  D i s t r i c t  C o u r t  m u s t  a t  l e a s t  

a d d r e s s  t h e  l e g a l  p r i n c i p l e s  which  were appl ied  a s  a b a s i s  for 

t h e  d e c i s i o n .  

I n  case a t  b a r ,  t h e  F i f t h  D i s t r i c t  C o u r t  of Appeal,  

r e a c h e d  t h i s  t h r e s h o l d  i n  i t s  o p i n i o n  d a t e d  May 1 2 ,  1988.  The 

F i f t h  D i s t r i c t  C o u r t  of Appea l  b a s e d  i t s  d e c i s i o n  on t h e  a p p a r e n t  
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c o n c l u s i o n  t h a t  t h e  b u y e r  had somehow r e p u d i a t e d  t h e  p u r c h a s e  

ag reemen t .  The C o u r t  s t a t e d :  

"The p r io r  a p p e l l a t e  o p i n i o n  i n  t h i s  case c l e a r l y  s t a t e s  
t h a t  b e c a u s e  t h e  b u y e r  elected t o  r e p u d i a t e  ( r e s c i n d )  t h e  
a g r e e m e n t  and r e c o v e r  h i s  $25 ,000 .00  d e p o s i t ,  h e  c o u l d  n o t  
a l s o  r e c o v e r  damages u n d e r  t h e  a g r e e m e n t  which h e  m i g h t  
have  o t h e r w i s e  r e c o v e r e d  had  h e  a f f i r m e d  t h e  c o n t r a c t  and  
s o u g h t  damages c a u s e d  by t h e  se l le rs '  b r e a c h .  I n  
c o n t e m p l a t i o n  of l a w ,  by r e p u d i a t i n g  t h e  a g r e e m e n t ,  t h e  
b u y e r  e x t i n g u i s h e d  and a n n i h i l a t e d  i t  a s  e f f e c t u a l l y  
a s  i f  i t  had n e v e r  e x i s t e d  and  t h e r e a f t e r  t h e  b u y e r  had 
no  r i g h t  t o  r e c o v e r  damages u n d e r  t h e  agreement i n  t h e  
form of a t t o r n e y ' s  fees or o t h e r w i s e  t h a n  i f  i t  had n e v e r  
e x i s t e d . . .  
i s  a p a r t y  t o  it and n o  o n e  i s  e n t i t l e d  t o  r e c o v e r  
a t t o r n e y ' s  fees b a s e d  on some p r o v i s i o n  i n  i t ." 
(Emphas is  a d d e d )  Noord v .  Ka tz ,  s u p r a .  

If  a c o n t r a c t  n e v e r  e x i s t e d  o b v i o u s l y  no  o n e  

The C o u r t  i n  r e a c h i n g  t h i s  d e c i s i o n ,  i g n o r e d  t h e  f ac t  

t h a t  t h e  b u y e r  had d r o p p e d  h i s  c o u r s e  of a c t i o n  fo r  r e s c i s s i o n  

a n d  proceeded o n l y  on  h i s  c l a i m  f o r  b r e a c h  o f  c o n t r a c t  a n d  

damages.  The F i f t h  D i s t r i c t  C o u r t  of Appeal a l so  d i s r e g a r d e d  t h e  

f a c t  t h a t  d u r i n g  t h e  e n t i r e  t r i a l ,  n e i t h e r  s i d e  t o o k  t h e  p o s i t i o n  

t h a t  t h e  c o n t r a c t  d i d  n o t  e x i s t  a n d  n e i t h e r  s i d e  s o u g h t  

r e s c i s s i o n .  The F i f t h  D i s t r i c t  C o u r t  of Appeal  b a s e d  i t s  o p i n i o n  

s q u a r e l y  on t h e  T h i r d  D i s t r i c t  C o u r t  of Appeal case of Le i tman  v.  

Boone, 439 So.2d 318 ( F l a .  3d DCA 1 9 8 3 ) .  Compare t h e  F i f t h  D i s -  

t r i c t  C o u r t  of Appeal h o l d i n g  w i t h  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  

Appeal i n  Sousa  v.  Palumbo, 426 So.2d 1072 ( F l a .  4 t h  DCA 1 9 8 3 ) ,  

w h e r e  t h e  t r i a l  c o u r t  a l s o  d e n i e d  a p p e l l e e s  r e c o v e r y  of 

a t t o r n e y ' s  fees u n d e r  p r o v i s i o n  of a c o n t r a c t  which a l l o w e d  s u c h  

r e c o v e r y .  The t r i a l  c o u r t  r u l e d  t h a t  s i n c e  t h e  c o n t r a c t  i n  ques -  

t i o n  was o n l y  e x e c u t e d  by t h r e e  of t h e  s i x  s t o c k h o l d e r s  and  t h e  

c o n t r a c t  w a s  c o n d i t i o n e d  upon t h e  e x e c u t i o n  by a l l  s i x  b e f o r e  i t  
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would become e n f o r c e a b l e ,  t h e  c o n t r a c t ,  t h e r e f o r e ,  n e v e r  e x i s t e d .  

The  F o u r t h  D i s t r i c t  o f  Appeal  a f f i r m e d  t h e  r u l i n g  t h a t  t h e  

c o n t r a c t ,  n o t  p r o p e r l y  e x e c u t e d ,  was u n e n f o r c e a b l e ,  b u t  went  on  

t o  allow r e c o v e r y  u n d e r  t h e  a t t o r n e y ' s  fees c l a u s e  which  r e a d :  

' ' In a n y  a c t i o n  t o  e n f o r c e  or i n t e r p r e t  t h e  r i g h t s  o r  
o b l i g a t i o n s  of t h e  pa r t i e s ,  t h e  p r e v a i l i n g  p a r t y  s h a l l  
b e  e n t i t l e d  t o  r e c o v e r  a l l  costs i n c u r r e d ,  i n c l u d i n g  a 
r e a s o n a b l e  a t t o r n e y ' s  fee i n  a d d i t i o n  t o  a n y  o t h e r  remedy 
t o  which  h e  may b e  e n t i t l e d " .  

T h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal  h e l d  t h a t  t h e  

a p p e l l a n t ' s  a c t i o n  w a s  c l e a r l y  o n e  s e e k i n g :  

" to  e n f o r c e  or i n t e r p r e t  t h e  r i g h t s  or  o b l i g a t i o n s  of 
t h e  p a r t i e s  s i n c e  s u c h  a c t i o n  s o u g h t  a n  i n t e r p r e t a t i o n  of 
t h e  c o n t r a c t  by wh ich  i t  would be e n f o r c e a b l e  s e v e r a l l y  
a g a i n s t  e a c h  s t o c k h o l d e r  e x e c u t i n g  t h e  c o n t r a c t ,  e a c h  of 
t h e  a p p e l l e e s  h a v i n g  d o n e  so. Upon p r e v a i l i n g  a g a i n s t  
a p p e l l a n t ' s  a c t i o n  t h e  appel lees  were e n t i t l e d  t o  fees and  
costs. F u r t h e r m o r e ,  i n  o u r  v i e w ,  t h e  appel lees  s h o u l d  n o t  
b e  estopped t o  i n v o k e  t h i s  p r o v i s i o n  b e c a u s e  t h e y  c l a i m e d  i n  
d e f e n s e  t h a t  t h e r e  w a s  no  e n f o r c e a b l e  c o n t r a c t .  To  e s t o p  
t h e  appe l l ees  i n  s u c h  cases i s  t o  i g n o r e  t h e  p l a i n  meaning 
of t h e  a t t o r n e y s '  fee p r o v i s i o n  t h a t  p r o v i d e s  fo r  fees and  
costs t o  t h e  p r e v a i l i n g  p a r t y " .  (426  So.2d a t  1 0 7 3 ) .  

The F o u r t h  D i s t r i c t  C o u r t  of Appeal wen t  on to  r e v e r s e  

t h e  t r i a l  c o u r t s  d e c i s i o n  d e n y i n g  a t t o r n e y s '  fees t o  appel lees .  

I n  a more r e c e n t  case Bende v.  McLaughlin,  448 So.2d 1146 ( F l a .  

4 t h  DCA 1 9 8 4 ) ,  t h e  F o u r t h  Dis t r ic t  a g a i n  had  t h e  o p p o r t u n i t y  t o  

c o n s i d e r  t h e  same q u e s t i o n .  I n  t h a t  case,  t h e  c o u r t  a f f i rmed t h e  

award  of a t t o r n e y s '  f e e s  b a s e d  on  i t s  own p r e c e d e n t  i n  S o u s a  v .  

Palumbo, s u p r a ,  and  went  on t o  s t a t e :  " w e  acknowledge  t h a t  a con-  

t r a  v i e w  i s  e x p r e s s e d  i n  Le i tman  v.  Boone, s u p r a ,  t h u s  t h e  t w o  

cases are  i n  c o n f l i c t " .  (448 So.2d a t  1 1 4 6 ) .  I t  i s  a p p a r e n t  
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t h a t  t h e  F o u r t h  d i s t r i c t  h a s  e x p r e s s l y  r e c o g n i z e d  t h a t  t h e  con- 

f l i c t  e x i s t s  be tween t h e  Dis t r ic t s  on t h i s  q u e s t i o n .  

THE DISPOSITIVE ISSUE IN THE CASE 
RECENTLY CERTIFIED TO THE SUPREME 
DISTRICT COURT OF APPEAL AS BEING 
WITH THE FOURTH DISTRICT COURT OF 

AT BAR HAS BEEN 
COURT BY THE THIRD 
IN DIRECT CONFLICT 
APPEAL OF SOUSA V. 

PALUMBO, 426 So.2d 228 (Fla. 4TH DCA 1983) 

The T h i r d  DCA i n  i t s  m o s t  r e c e n t  case d e a l i n g  w i t h  t h e  

same i s s u e ,  w h i l e  a g a i n  c l i n g i n g  t o  i t s  p r e c e d e n t  i n  Lei tman v .  

Boone, s u p r a ,  t h a t  a t t o r n e y ' s  f e e s  are  n o t  p r o p e r  i n  a case where  

a c o n t r a c t  h a s  b e e n  found n e v e r  t o  have  e x i s t e d ,  s ta ted:  

t h e  t r i a l  c o u r t ' s  f i n d i n g s  l e a d  t o  t h e  i n e s c a p a b l e  
c o n c l u s i o n  t h a t  no c o n t r a c t  e v e r  e x i s t e d  be tween t h e  
p a r t i e s  b e c a u s e  " t h e r e  w a s  no m e e t i n g  of t h e  minds".  
S i n c e  t h e  claim for a t t o r n e y s '  fees rests s o l e l y  on a 
c o n t r a c t  which w a s  found  n e v e r  t o  h a v e  e x i s t e d ,  no  l e g a l  
o b l i g a t i o n  w a s  c r e a t e d  between t h e  pa r t i e s  a n d  a n  award of 
a t t o r n e y s '  fees i s  p r e c l u d e d .  W e  a re  aware t h a t  t h i s  
h o l d i n g  c o n f l i c t s  w i t h  t h e  4 t h  DCA d e c i s i o n  i n  Sousa  v.  
Palumbo, 426 So.2d 1228 ( F l a .  4 t h  DCA 1 9 8 3 ) ,  t h e r e f o r e ,  
w e  c e r t i f y  t h e  f o l l o w i n g  q u e s t i o n  t o  t h e  F lo r ida  
Supreme C o u r t  : 

"whe the r  a p a r t y  i s  p r e c l u d e d  f rom p r o c l a i m i n g  a t t o r n e y s '  
fees u n d e r  a c o n t r a c t  which h a s  b e e n  found  t o  have  n e v e r  
e x i s t e d . "  I r v  David ,  a / k / a  I r v i n g  Weinbe rge r  v .  Harold 
Richman, 1 3  FLW 1304 ( F l a .  3d DCA May 31 ,  1 9 8 8 ) .  

I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  t h e  T h i r d  D i s t r i c t  C o u r t  

o f  Appeal d e c i d e d  i n  Le i tman  v.  Boone, s u p r a ,  i n c l u d e d  a l e n g t h  

d i s s e n t  by C h i e f  J u d g e  S c h w a r t z  s u p p o r t i n g  t h e  r e a s o n i n g  u s e d  by  

t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal  i n  S o u s a ,  s u p r a .  I n  

a d d i t i o n ,  i n  t h e  p r e s e n t  case a t  b a r ,  J u d g e  Upchurch,  d i s s e n t e d ,  
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s t a t i n g :  

"it i s  o b v i o u s  t h a t  t h e  p a r t i e s  c o n s i d e r e d  t h i s  
a g r e e m e n t  a s  t o  fees d i v i s i b l e ,  a separate and  d i s t i n c t  
a g r e e m e n t  t h a t  t h e  p r e v a i l i n g  p a r t y  be r e i m b u r s e d  fo r  a l l  
l i t i g a t i o n  a r i s i n g  o u t  of t h e  p a r e n t  ag reemen t  and n o t  
affected by i t s  r e s c i s s i o n ,  b e c a u s e  t h e r e  w a s  no o b j e c t i o n  
t o  t h e  c o u r t ' s  r e t e n t i o n  of j u r i s d i c t i o n  t o  award fees or 
t o  c o n s i d e r a t i o n  of t h e  q u e s t i o n  by t h e  t r i a l  c o u r t .  
A l l  o b j e c t i o n s  were d i r e c t e d  t o  t h e  competency of t h e  
e v i d e n c e . "  Noord v .  Ka tz ,  N o .  8 6 - 1 1 4 O , - s l i p  op. ( F l a .  5 t h  
DCA May 1 2 ,  1 9 8 8 ) .  

CONCLUSION 

I t  i s  a b u n d a n t l y  clear t h a t  t h e r e  e x i s t s  a d i s t i n c t  

e x p r e s s  c o n f l i c t  be tween t h e  o p i n i o n  f i l e d  by t h e  F i f t h  D i s t r i c t  

C o u r t  o f  Appeal i n  t h i s  mat te r  a n d  t h e  c o n t r a r y  h o l d i n g s  

e x p r e s s e d  by t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal i n  S o u s a ,  s u p r a ,  

and  Bende,  s u p r a .  The F i f t h  Dis t r ic t  C o u r t  o f  Appeal  r u l i n g  i s  

b a s e d  on a s i m i l a r  r u l i n g  by t h e  T h i r d  Dis t r ic t  C o u r t  of Appeal 

i n  Lei tman v.  Boone, s u p r a ,  c o n c e r n i n g  t h e  same i s s u e s  and  i n d e e d  

t h e  T h i r d  Dis t r ic t  C o u r t  o f  Appeal i n  i t s  most r e c e n t  case on t h e  

s u b j e c t  r e c o g n i z e s  t h e  c o n f l i c t  t h a t  e x i s t s  among t h e  c i r c u i t s  

and c e r t i f i e d  t h e  q u e s t i o n  t o  t h e  F l o r i d a  Supreme C o u r t .  

P e t i t i o n e r  h a s  d e m o n s t r a t e d  t h e  c l a s s i c  example  of 

c o n f l i c t  j u r i s d i c t i o n ,  and t h e r e f o r e ,  r e s p e c t f u l l y  r e q u e s t s  t h a t  
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t h i s  C o u r t  t a k e  j u r i s d i c t i o n  and  e n t e r  i t s  O r d e r  a c c e p t i n g  j u r i s -  

d i c t i o n  a n d  d i r e c t i n g  t h e  p a r t i e s  t o  f i l e  app ropr i a t e  b r i e f .  
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