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SYMBOLS AND REFERENCES

In this Brief, the appellant, The Florida Bar, will be
referred to as "The Florida Bar". The appellee, John N.
Samaha, will be referred to as "the respondent”. "RR" will
refer to the Report of Referee. "TR" will refer to the

transcript of the Final Hearing held on February 21, 1989.













SUMMARY OF ARGUMENT

The Referee has recommended a public reprimand for the
respondent®s illegal and unethical touching of his client.
Respondent touched his client"s back, thighs, and the
outside of her vagina under the pretense that i1t was
necessary to prepare her personal injury action. A public
reprimand is clearly i1nappropriate in the present case.

Moreover, even though respondent was not qualified to
conduct physical examinations of his client"s injuries,
respondent persisted In conducting such examinations on more
than one occasion. Therefore, respondent®s misconduct
cannot be dismissed as a single iIncident of iIndiscretion.
Respondent®s client was dependant on respondent for guidance
and assistance regarding her personal Injury case.
Respondent exploited the attorney-client relationship.

A suspension is the appropriate discipline for
respondent under Standard 5.12 of the Florida Standards for
Imposing Lawyer Sanctions. Respondent knowingly engaged in
criminal conduct that seriously adversely reflects on his
fitness to practice law.

Furthermore, Standard 9.2 of the Florida Standards for
Imposing Lawyer Sanctions sets forth the following
aggravating circumstances to justify an 1increase iIn the
degree of discipline to be imposed: Respondent®s prior
disciplinary offense, substantial experience iIn the practice
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of law and the vulnerability of the victim. These

aggravating factors should increase the degree of discipline

to a two (2) year suspension with probation

psychological counseling.

including







i1llegal conduct involving moral turpitude); and Disciplinary
Rulle 1-102(a) (6) (a lawyer shall not engage in any conduct
that adversely reflects on his fitness to practice law).
(RR, p.2,III).

Standard 5.1 of the Standards for Imposing Lawyer
Sanctions addresses the violation of failure to maintain
personal i1ntegrity. Under Standard 5.12, suspension iIs the
appropriate discipline under the circumstances of the
present case:

Suspension is appropriate when a lawyer

knowingly engages i1n criminal conduct that

seriously adversely reflects on the lawyer®s

fitness to practice.

Suspending respondent with probation would protect the
public as 1t would give respondent an opportunity to correct
his misconduct, while not causing any i1mmediate future
injuries to his clients. Suspending respondent would also
deter other attorneys from engaging in similar conduct. It
iIs clear, that more than a public reprimand is warranted iIn
this case.

Moreover, the Referee"s recommended discipline of a
public reprimand should be i1ncreased based on the existence
of aggravating factors. Standard 9.2 of the Standards
states that aggravating circumstances are any factors that
may justify an iIncrease iIn the degree of discipline to be

imposed. Aggravating factors which may be considered

include prior disciplinary offenses, substantial experience




CONCLUSION

WHEREFORE, THE FLORIDA BAR respectfully requests this
Court to accept the Referee"s basic TfTindings of fact but
reject the recommended discipline of a public reprimand and
Iimpose a two (2) year suspension with probation including
psychological counseling and the payment of costs of this

proceeding.

Respectfully submitted,

DAVID R. RISTOFF
Branch Staff Counsel
The Florida Bar, Suite C-49
Tampa Ailrport, Marriott Hotel
Tampa, Florida 33607

813) 875-9821

Attorney Bar #358576)
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