IN THE SUPREME COURT OF FLORIDA

JOHN RICHARD MAREK,
Appellant,

vs.

STATE OF FLORIDA,

Appellee.

L e WP NP A L L W e

L ]
CASE NO. 73,278 bUesuun,

ANSWER BRIEF OF APPELLEE

On Appeal from the Circuit Court
for the Seventeenth Juidicial Circuit,
In and For Broward County, Florida

ROBERT A. BUTTERWORTH
Attorney General
Tallahassee, Florida

DEBORAH GULLER

Assistant Attorney General

111 Georgia Avenue, Suite 204
West Palm Beach, Florida 33401
Telephone (407) 837-5062

Fla. Bar No. 475696

Counsel for Appellee




TABLE OF CONTENTS

TABLE OF CITATIONS

PRELIMINARY STATEMENT

STATEMENT OF THE CASE

STATEMENT OF THE FACT

ARGUMENT

ISSUE I

THE TRIAL COURT DID NOT PRECLUDE
INTRODUCTION OF MITIGATING EVIDENCE.

ISSUE ITX

THE TRIAL COURT AND JURY PROPERLY
CONSIDERED FACTORS IN AGGRAVATION
NOTWITHSTANDING THE SUBSEQUENT IN-
VALIDATION OF ONE OF THE FOUR FACTORS.

ISSUE ITIT

MAREK'S EIGHTH AMENDMENT RIGHTS
HAVE NOT BEEN VIOLATED BY A FINDING
THAT MITIGATING CIRCUMSTANCES

DID NOT EXIST.

ISSUE IV

THE TRIAL COURT CONSIDERED ONLY THE

STATUTORILY ENUNCIATED FACTORS IN
AGGRAVATION.

ISSUES V AND XVI

MAREK WAS NOT DEPRIVED OF THE EFFECTIVE
ASSISTANCE OF COUNSEL AT THE GUILT AND
PENALTY PHASES OF HIS CAPITAL TRIAL.

PAGE

24-27

28-38

39-41

41-46

47-59




ISSUE VI

CALDWELL

ISSUE VII

APPELLATE COUNSEL'S NOT RAISING, ON
APPEAL, THE TRIAL COURT'S DENIAL OF
ADDITIONAL PEREMPTORY CHALLENGES WAS
NOT A DENIAL OF EFFECTIVE ASSISTANCE.

ISSUE VIII

STATE'S EXERCISE OF ITS
PEREMPTORY CHALLENGES.

ISSUE IX
ADVANCE PREPARATION OF

SENTENCING ORDER.

ISSUE X

ENMUND

ISSUE XI

SENTENCING PHASE INSTRUCTIONS.

ISSUE XII

JURY INSTRUCTIONS: MAJORITY VOTE

ISSUE XTII

APPELLATE COUNSEL WAS NOT INEFFECTIVE
FOR NOT RAISING AS AN ISSUE ON APPEAL
THE ADMISSION OF PHOTOGRAPHS OF THE
CRIME SCENE OR THE VICTIM.

60-62

63-65

65-71

72-74

74-76

76-80

81-82

83-85




ISSUE XIV 86-89

MAREK WAS NOT FORCED TO UNDERGO
CRIMINAL JUDICIAL PROCEEDINGS WHILE
LEGALLY INCOMPETENT AND DEFENSE
COUNSEL WAS NOT INEFFECTIVE FOR NOT
REQUESTING A COMPETENCY HEARING.

ISSUE XV 90-91
MAREK WAS NOT DENIED THE EFFECTIVE
ASSISTANCE OF COUNSEL AND HIS PRE-

TRIAL EVALUATION BY A PSYCHIATRIST
WAS CONDUCTED IN A COMPETENT MANNER.

ISSUE XVII 91-93

MAREK'S RIGHTS WERE NOT VIOLATED BY
THE TRIAL COURT'S REFUSAL TO GIVE A
CIRCUMSTANTIAL EVIDENCE INSTRUCTION
TO THE JURY.

ISSUE XVIII 93-96

PROSECUTORIAL COMMENTS AT MAREK'S
TRIAL AND SENTENCING PHASE, DID NOT
DEPRIVE HIM OF FAIR TRIAL, OR RENDER
COUNSEL INEFFECTIVE FOR FAILURE TO
OBJECT.

ISSUE XIX 97-98
THE TRIAL COURT PROPERLY DENIED
APPELLANT'S MOTION FOR DISQUALIFI-
CATION.
CONCLUSION 99

CERTIFICATE OF SERVICE 99

- iii -




‘89

S8

LE

76 ‘t6

‘L ‘LL ‘LY
67 ‘L¥

96 ‘S6

89

cL
‘69 ‘L9
18
£8
LY
T6 ‘L8
68

¥8

dDv¥d

(886T ‘91 °bny
*O°N°d°M) $8T0-L8-09 °ON

190TY *A umoag

(T86T °®Td) 016 PZ°OS L6E
2335 °*A 193009

(886T ‘zT ATnr)

SONILSVH-AID-G899-L8 °ON ‘I8bbng °A ooduelq

(L86T *eTd)
LLET PZ°OS L0S ‘3Iybramurem °A ooueld

(886T ‘LT TI2dv "®Td)
€ST MI4 €T ‘°3e3IS ‘A 1330703199

(686T ‘eTd)
0€T PT°OS 9L¥% ‘®3e3g *A 1330T0313d

(L86T -eTd)

9601 ‘G601 PZ'OS ¥IS
‘19bbng *A 1330703339

(986T) 00T ‘6L °S°N 9L¥
4A3¥ONn3uay °A uosieg

(z86T_ °®Td)
ZLT PZ°OS TI¥ ‘@23e3s °*a obueiay

(968T)
Z6% °"S°N ¥9T1 ‘s93e3s po3tTun A USTTY

(986T) ¥0C ‘66T PT PE"T T6 ‘8L8Z

*3D°08 90T *S°n 8Ly ‘ApIeH ‘A USTTY

(s861)
89 °S°'N 0LV ’‘PwOURTO °A o)V

(686T “ITID Y3TI)
9GET PZ d ¥9L ‘3IybTImureM °*A swepy

(Z86T °®eTd)
068 PZ°0OS CZI¥ ‘®23e3S *A swepvy

dSYO

SNOILVYLID 40 dTIV.L

|\



Brown v. State, 473 So.2d 1260
(Fla. 1985)

Bruce v. Estelle, 483 F.2d 1031

(5th Cir. 1973)

Bullington v. Missouri, 451 U.S. 430
(1981)

Buford v. State,
492 So.2d 355, 358-359 (Fla.

Buford v. State,
403 So0.2d 943 (Fla. 1981)

Burger v. Kemp, 483 U.S. , 107 S. Ct.

3114, 97 L.Ed 2d 638 (1987)

Bush v. Wainwright, 505 So.2d 409
(Fla. 1986)

Cabana v Bullock, 474 U.S. 376

(1986)

Cabrera v. State, 490 So.2d 200
(Fla. 3rd DCA 1986)

Caldwell v. Mississippi, 472 U.S. 320
(1985)

Cave v. State, 529 So.2d 293
(Fla. 1988)

Chapman v. California, 366 U.S. 18

(1967)

Christopher v. State, 416 So.2d 450

(Fla. 1982)

Clark v. Dugger, 13 F.L.W. 548
(Fla. September 8, 1988)

Clark v. State, 363 So.2d 331
(Fla. 1978)

Clark v. State, 443 So.2d 973
(Fla. 1983)

Combs v. State, 525 So.2d 853
(Fla. 1983)

35

88

79

55,

94

47

47,

76

96

55,
63,

59,

17,

44,

88

30

44,

37

61,
63

67

87

61
83

61
94

46

96

62,




187 (LL6T “®Td)

866 PZ°OS 9%¢ ‘@23e3s *A 9bpITTH

LL (L86T °IID Y3TITL)
6EVT PZ°d €78 ‘19bbng °*A obpslld

98 (zge61
¥Od Y3is “eld) ¥PLIT PZT'OS ¥1¥
‘83e38 *A spaempd

9L (z86T)
SL 'vL Z8L "s°N 8G9y ‘ePTIOTJ °A punuwpd
Y4 (z86T)

$0T °S°N GGp ‘PwoyeIy0 °*A Sburppd

17 (686T_"eTd)
89S PT°OS ¥8¥% ‘®3e3S *A sToydd

88 (SL6T)
CZ9T °S°N 0Z% ‘TINOSSTW ‘A 2doig

89 (8861 ‘gz sunp *eIJ) 607 "M"T1°d €T
f19bbng °*aA aTAOCQ

Ly (p86T “®BTJA)
ZOTT PZ°0OS €% ‘923e3S °*A sumog

16 (8861 ‘€T 1990300 °eTd)
819 "M°T°d €T ‘2335 *A Z3PTRA-09T0.(

LL (L86T °-®BTJd)
SYO0T PT°OS €IS ‘°@3e3S *A zeId

¥9 (Z86T °®oTd) 608 ‘808 PZ°OS 9TF
“33e3s °*A sduag

96 ‘66 (986T) ¥PT °"PHA"T°T6 ¥9¥C
*30°3S 90T *Sn LLY ‘3IybrIimuteM ‘A uspieq

€e ‘8t (886T °®Td)
‘9z ‘vt €0TT PZT°OS 1ZS ‘P23e3s °*aA uapieQ

Lz (986T)

€89 °*S°N 9L% ‘Ajonjusy ‘A auevi)

89 (9861 VvOa
yay °e1d) S82ZI PZ°OS 1I8%
‘2338 *A YOOD




Engle v. State, 510 So.2d 881

(Fla. 1987)

Eutzy v. State, 458 So.2d 755

(Fla. 1984)

Fallada v. Dugger, 819 F.2d 1564

(11th Cir. 1987)

Ferguson v. State, 417 So.2d 639
(Fla. 1982)

Finney v. Zant, 709 F.2d 643
(11th Cir. 1983)

Ford v. State, 522 So.2d 345

(Fla. 1988)

Ford v. Strickland, 696 F.2d 804

(11th Cir. 1983)

Ford v. Wainwright, 451 So.2d 471

(Fla. 1984)

Francis v. Franklin, 471 U.S. 105 S.Ct.

85 L.E4d 24 344 (1985)

Franklin v. Lynaugh
487 U.S. , 101 L.Ed.2d
155 (1988)

Francois v. Wainwright
741 F.2d4 1275, 1285 (1l1lth
Cir. 1984)

Funchess v. State, 449 So.2d 1283, 1286
(Fla. 1984)

Funchess v. Wainwright, 772 F.2d4 683
(11th Cir. 1985)

Furman v. Georgia, 408 U.S. 238
(1972)

Garmise v. State,
311 So.2d 747 (Fla. 3rd DCA 1975)

- vii -

77

40

90

95,

92

46,

79,

82,

78

94

64,
50,
66
90

30

85

96

61

80

83

66

64,











































































































































































































































































































































