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D e a r  Edi tor :  

T h i s  let ter is i n  r e f e r e n c e  t o  t h e  o f f i c i a l  n o t i c e  of t h e  
proposed change t o  Rule 1.442 - O f f e r  of Judgment, p a r t i c u l a r l y  
paragraph  ( g )  ( 2 1 . I n  a d d i t i o n  t o  the  t y p e s e t t e r ' s  apparent  
e r r o r ,  I believe there is a s u b s t a n t i v e  misjudgment i n  the t e x t  
of t h i s  paragraph. 

S u r e l y  t h e  p o l i c y  t o  be promoted is t o  induce t h e  h i g h e s t  o f f e r  
by the  defense  and t h e  lowest demand by t h e  p l a i n t i f f .  A s  
proposed, t h e  p l a i n t i f f ' s  bonus is c a l c u l a t e d  on the  amount of 
h i s  demand. The  optimum s t r a t e g y  would be t o  demand as much as 
p o s s i b l e  without exceeding 80% of t he  expected judgment. It 
c e r t a i n l y  does not induce the  lowest p o s s i b l e  demand. 

To promote t h e  p o l i c y ,  t h e  s a n c t i o n  should be c a l c u l a t e d  on t h e  
d i f f e r e n c e  between t h e  p l a i n t  i f f  ' s lowest demand and t h e  
judgment . Also, t o  be c o n s i s t e n t ,  t h e  s a n c t i o n  i n  the 
de fendan t ' s  f avor  should be c a l c u l a t e d  on t h e  d i f f e r e n c e  h i g h e s t  
between i t s  h ighes t  o f f e r  and the  judgment. 

Also,  s e c t i o n  ( c )  provides  t ha t  an  o f f e r  should be stated as one 
t o t a l  amount 'construed as inc lud ing  a l l  damages of every sort 
w h i c h  m i g h t  be awarded.' However, t h e  sanc t ions  order is t o  
s e p a r a t e l y  c a l c u l a t e  and i temize  s a n c t i o n s  related t o  o f f e r s  of 
p u n i t i v e  damages. 

To i l l u s t r a t e  t h e  ambiguity t h i s  causes ,  cons ider  a de fendan t ' s  
g ros s  o f f e r  of $100 f o r  ' a l l  damages of eve ry  s o r t , '  and a 
p l a i n t i f f ' s  coun te r -o f fe r  f o r  $140, which is expla ined  as $40 i n  
compensatory and $100 i n  p u n i t i v e  damages. T h e  verdict  is 
r e t u r n e d  f o r  $60 Compensatory and $ 1 0  p u n i t i v e .  
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1 r . 
Should the  p l a i n t i f f  g e t  s anc t ions  on ly  on the  compensatory 
award? Should t h e  p l a i n t i f f  (and the  s ta te )  g e t  a s e p a r a t e l y  
i temized  and c a l c u l a t e d  sanc t ion  based on t h e  p u n i t i v e  damages 
award? Should the  defendant ge t  s a n c t i o n s  based on the  judgment 
be ing  less t h a n  75% of i t s  g ross  o f f e r ?  

It  could  be even more confusing tha t  t he  c u r r e n t  hodgepodge. 

sincerem 

d e  cc: C l e r k  of t h e  Supreme Court re: C a s e  No. 73,263 




