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PRELIMINARY STATEMENT 

T h e  P e t i t i o n e r  was t h e  Appellee i n  t h e  c o u r t  below and t h e  

d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  R e s p o n d e n t  was t h e  A p p e l l a n t  i n  

t h e  c o u r t  below a n d  t h e  p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  I n  t h e  

b r i e f  t h e  p a r t i e s  w i l l  be  referred t o  as  t h e y  appear b e f o r e  t h i s  

H o n o r a b l e  C o u r t .  

The  f o l l o w i n g  symbo l s  w i l l  be u s e d  i n  t h i s  b r i e f :  

" R" Record o n  Appeal 

'I RB 'I R e s p o n d e n t ' s  B r i e f  
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ARGUMENT 

T H E  T R I A L  COURT D I D  NOT ERR I N  G R A N T I N G  THE 
MOTION TO SUPPRESS. 

T h e  m a j o r i t y  o f  R e s p o n d e n t ' s  b r i e f  is  d e v o t e d  t o  t h e  claim 

t h a t  P e t i t i o n e r ,  t h e  t r i a l  c o u r t ,  a n d  t h e  d i s s e n t i n g  j u d g e s  i n  

t h e  d i s t r i c t  cour t ,  have a l l  o p i n e d  t h a t  pol ice  a p p r o a c h i n g  a b u s  

p a s s e n g e r  i s  per - se i m p e r m i s s i b l e  i n  a n d  o f  i t s e l f .  However ,  

n e i t h e r  P e t i t i o n e r ,  n o r  t h e  t r i a l  c o u r t ,  n o r  J u d g e  Ans tead  i n  

h i s  d i s s e n t i n g  o p i n i o n ,  h a v e  t a k e n  s u c h  a p o s i t i o n . l  R a t h e r ,  

P e t i t i o n e r  and t h e  t r i a l  c o u r t  r e c o g n i z e d  t h a t  p o l i c e  approach-  

i n g  a t i c k e t e d  p a s s e n g e r  is an  i m p o r t a n t  f a c t o r ,  b u t  t h a t  s u c h  a 

f a c t o r  w a s  n o t  d i s p o s i t i v e  i n  i t s e l f . 2  I f  such  a p o s i t i o n  was 

a d v o c a t e d ,  P e t i t i o n e r  would n o t  have  ment ioned  i n  h i s  b r i e f  s u c h  

c i r c u m s t a n c e s  a s  pol ice  p r o m i n e n t l y  d i s p l a y i n g  badges  w h i l e  s t a n d-  

i n g  i n  a nar row a i s l e  o v e r  P e t i t i o n e r ,  t h e  l a c k  of w a r n i n g  a n d  

g u i d e l i n e s ,  t h e  l a c k  of u s e  o f  c o n s e n t  f o r m s ,  t h e  app roach  o f  

P e t i t i o n e r  b e i n g  made o n l y  a matter o f  a c o u p l e  of m i n u t e s  p r i o r  

A d m i t t e d l y ,  t h i s  p o s i t i o n  was a d v o c a t e d  by J u d g e  G l i c k s t e i n  
i n  h i s  d i s s e n t .  

2 F o r  e x a m p l e ,  P e t i t i o n e r  is  - n o t  p o s i t i n g  i f  a d e q u a t e  w a r n i n g s  
a n d  g u i d e l i n e s  were p r o v i d e d  t h u s  l i m i t i n g  a r b i t r a r y  pol ice  
d i s c r e t i o n ;  i f  t h e  pol ice  d i d  n o t  s t a n d  o v e r  s ea t ed  p a s s e n -  
g e r s  w i t h  t h e i r  badges  p r o m i n e n t l y  d i s p l a y e d  d u r i n g  q u e s t i o n-  
i n g ;  i f  s u c h  q u e s t i o n i n g  o c c u r r e d  d u r i n g  a two- hour  l a y o v e r ,  
r a t h e r  t h a n  a l a y o v e r  l a s t i n g  o n l y  s e v e r a l  m i n u t e s ,  t h u s  
a l l o w i n g  t h e  p a s s e n g e r s  t o  l e a v e  and r e b o a r d  t h e  bus  t o  a v o i d  
p o l i c e  w i t h o u t  f e a r  of f o r f e i t i n g  t h e i r  j o u r n e y ;  i f  t h e  pro- 
c e d u r e  were more f u l l y  e x p l a i n e d  t o  t h e m  t h r o u g h  t h e  u s e  of  
w r i t t e n  c o n s e n t  f o r m s ;  a n d  i f  t h e  q u e s t i o n i n g  were n o t  done  
w h i l e  t h e  p a s s e n g e r  was i n  t h e  m i d s t  of h i s  j o u r n e y  -- t h a t  
p o l i c e  a p p r o a c h i n g  t h e  p a s s e n g e r  o n  t h e  b u s  m i g h t  n o t  be 
permissible.  However, it  is pol ice  a p p r o a c h i n g  a p a s s e n g e r  
c o m b i n e d  w i t h  t h e  o t h e r  c i r c u m s t a n c e s  men t ioned  above which 
c o n v e r t s  a mere e n c o u n t e r  i n t o  someth ing  more. 
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t o  t h e  b u s '  d e p a r t u r e  ( R 1 9 ) ,  P e t i t i o n e r  b e i n g  i n  t h e  m i d s t  o f  h i s  

j o u r n e y ,  e tc .  I n s t e a d ,  P e t i t i o n e r ,  a n d  t h e  t r i a l  c o u r t ,  w o u l d  

h a v e  m e r e l y  a r g u e d  t h a t  b e c a u s e  t h e  c o n t a c t  o c c u r r e d  a b o a r d  a 

b u s ,  i p s 0  f a c t o  a n y  r e s u l t i n g  c o n s e n t  was t a i n t e d  o r  c o e r c e d .  

Howeve r ,  a n  a n a l y s i s  o f  P e t i t i o n e r ' s  b r i e f  d e m o n s t r a t e s  t h a t  no  

s u c h  p o s i t i o n  was t a k e n . 3  

I f  a n y  a n a l y s i s  e x u d e s  a p e r  se  a p p r o a c h ,  i t  i s  t h a t  of 

Respondent .  By m e r e l y  c h a r a c t e r i z i n g  P e t i t i o n e r ' s  b r i e f  as  a per 

se  a n a l y s i s ,  w i t h o u t  a n a l y z i n g  a l l  t h e  c i r c u m s t a n c e s  i n  t h e  above  

m e n t i o n e d  p a r a g r a p h ,  Respondent  h a s  a d o p t e d  a p o s i t i o n  a p p r o v i n g  

a r b i t r a r y  b u s  s e a r c h e s  a s  a matter o f  l a w . 4  I n  i t s  b r i e f  Respon- 

d e n t  has  claimed t h a t  t h e  f o u r  ( 4 )  r e a s o n s  g i v e n  by  P e t i t i o n e r  

f o r  s u p p r e s s i n g  t h e  e v i d e n c e  l a c k  mer i t .  R e s p o n d e n t ' s  claims 

w i l l  b e  a d d r e s s e d  below.  

A l s o ,  i t  s h o u l d  b e  n o t e d  t h a t  i n  H u n t e r  v .  S t a t e ,  518 So.2d 
304 ( F l a .  4 t h  DCA 1 9 8 7 ) ,  J u d g e  A n s t e a d ,  a d i s s e n t i n g  j u d g e  i n  
t h e  p r e s e n t  case, d i d  n o t  take a per se approach, b u t  i n s t e a d  
a n a l y z e d  t h e  t o t a l  c i r c u m s t a n c e s  and  c o n c l u d e d  t h a t  b e c a u s e  
t h e  d e f e n d a n t  had  o b s e r v e d  o t h e r  p a s s e n g e r s  r e f u s i n g  t o  c o n-  
s e n t  t o  t h e  s e a r c h  of t h e i r  l u g g a g e  p r io r  t o  h i s  c o n s e n t i n g ,  
t h e  d e f e n d a n t  had  p r o o f  t h a t  h e  c o u l d  r e f u s e  t o  c o n s e n t  w i t h-  
o u t  f e a r  a n d  t h e r e f o r e  s u c h  c o n s e n t  was n o t  t a i n t e d  o r  
c o e r c e d .  

I n  i t s  b r i e f  Responden t  a n a l y z e s  s e v e r a l  of t h e  c i r c u m s t a n c e s  
of t h i s  case .  F o r  e x a m p l e ,  R e s p o n d e n t  p o s i t e d  t h a t ,  a s  a 
ma t t e r  of l a w  a t i c k e t e d  p a s s e n g e r  aboa rd  a b u s  e n j o y s  no  
g r e a t e r  r i g h t  o f  p r i v a c y  t h a n  any  o t h e r  p e r s o n  i n  p u b l i c  ( R B  
a t  6 ) ,  a n d  a s  a m a t t e r  of l a w  t h a t  b e i n g  i n f o r m e d  of t h e  
r i g h t  t o  r e f u s e  v i t i a t e s  t h e  e f f e c t  o f  a n y  d e t e n t i o n .  
N e i t h e r  c o n c l u s i o n  i s  t r u e ,  much l e s s  a s  a ma t t e r  of l a w .  
R e s p o n d e n t ' s  a n a l y s i s  i n  e s s e n c e  pos i t s  b e c a u s e  each i n d i v i d -  
u a l  c i r c u m s t a n c e  i s  n o t  per se c o e r c i v e ,  t h e  sum o f  a l l  c i r -  
c u m s t a n c e s  i s  per se n o t  c o e r c i v e .  Such a n  a n a l y s i s  does n o t  
c o n s i d e r  t h e  t o t a l i t y  of t h e  c i r c u m s t a n c e s .  

- 

- 3 -  



A .  T h e  po l i ce  a c t i o n s ,  w i t h o u t  a 
f o u n d e d  s u s p i c i o n  of c r i m i n a l  a c t i v i t y  
t a i n t e d  any alleged c o n s e n t .  

Respondent  claims t h a t  t h e  m a j o r i t y  i n  t h e  d i s t r i c t  c o u r t  

a n a l y z e d  t h e  f a c t o r s  a n d  c i r c u m s t a n c e s  i n v o l v e d  a n d  p r o p e r l y  

c o n c l u d e d  t h a t  t h e r e  was m e r e l y  a n  " e n c o u n t e r  b e t w e e n  t h e  p o l i c e  

and P e t i t i o n e r "  ( R B  a t  9 ) .  However, t h e  m a j o r i t y  d i d  n o t  a n a l y z e  

t h e  i n t i m i d a t i n g  c i r c u m s t a n c e s  men t ioned  on page 2 of t h i s  b r i e f ,  

b u t  m e r e l y  c o n c l u d e d  t h a t  t h e r e  was m e r e l y  a n  " e n c o u n t e r "  and  n o t  

a s i t u a t i o n  where  P e t i t i o n e r  w o u l d  n o t  f e e l  f r ee  t o  l e a v e .  The  

f a c t  is pol ice  a c t i o n s  of b o a r d i n g  t h e  b u s ,  w i t h o u t  t i c k e t s ,  a 

m a t t e r  of m i n u t e s  be fore  i t s  d e p a r t u r e ,  s t a n d i n g  i n  a n a r r o w  

a i s l e  o v e r  seated p a s s e n g e r s ,  d i s p l a y i n g  t h e i r  b a d g e s ,  a n d  re-  

q u e s t i n g  t o  e x a m i n e  t r a v e l  documen t s  c l e a r l y  e n t a i l e d  a show of 

a u t h o r i t y  s u p e r i o r  t o  t h e  r i g h t s  p o s s e s s e d  b y  o r d i n a r y  c i t i -  

z e n s . 5  R e s p o n d e n t  h a s  e v e n  r e c o g n i z e d  s u c h  b y  l a b e l i n g  t h i s  

p r o c e d u r e  a s  a l a w  e n f o r c e m e n t  i n v e s t i g a t o r y  " t o o l "  ( R B  a t  7 ) .  

L i k e  o t h e r  i n v e s t i g a t o r y  tools ,  w h i c h  c o u l d  be used  t o  a r b i t r a -  

r i l y  i n v a d e  t h e  p r i v a c y  o f  c i t i z e n s ,  s u c h  a s  r o a d b l o c k s ,  t h e r e  

m u s t  be  some w r i t t e n  g u i d e l i n e s  t o  e n s u r e  t h a t  t h e  pol ice pro- 

c e d u r e s  u s e d  do  - n o t  a r b i t r a r i l y  i n v a d e  t h e  p r i v a c y  o f  t h e  b u s  

p a s s e n g e r  a t  t h e  o f f i c e r s '  u n f e t t e r e d  d i s c r e t i o n .  See J o n e s  v. 

S t a t e ,  4 8 3  S o . 2 d  4 3 3 ,  4 3 8  ( F l a .  1 9 8 6 ) . 6  Responden t  claims t h a t  

C o n t r a r y  t o  R e s p o n d e n t ' s  a s s e r t i o n ,  o r d i n a r y  c i t i z e n s  a re  
n o t  p e r m i t t e d  t o  b o a r d  b u s s e s ,  w i t h o u t  a t i c k e t ,  m i n u t e s  
p r i o r  t o  i t s  d e p a r t u r e  a n d  t o  s t a n d  o v e r  seated p a s s e n g e r s  
d i s p l a y i n g  b a d g e s ,  or  o t h e r  s i g n s  of a u t h o r i t y ,  w h i l e  a s k i n g  
a b o u t  t r a v e l  p l a n s  and  fo r  c o n s e n t  t o  search l u g g a g e .  

F o r  e x a m p l e ,  g u i d e l i n e s  c o u l d  e n s u r e  t h a t  police d o  n o t  u s e  
t h e  p r o c e d u r e  o n l y  a matter o f  m i n u t e s  be fo r e  t h e  b u s  i s  t o  
l e a v e ,  t h u s  g i v i n g  t h e  p a s s e n g e r  t h e  o p p o r t u n i t y  t o  e x i t  t h e  
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t h e  r e g u l a r i t y  o f  t h e s e  p r o c e d u r e s  e l i m i n a t e s  t h e  n e c e s s i t y  o f  

any  g u i d e l i n e s .  However, t h i s  p r o c e d u r e  i s  r e l a t i v e l y  new and i s  

n o t  u s e d  o n  l o c a l  p u b l i c  t r a n s p o r t a t i o n  which has  r e g u l a r  d a i l y  

p a s s e n g e r s .  R a t h e r ,  it is used  o n  i n t e r s t a t e  b u s  r o u t e s  w h i c h  a 

p a s s e n g e r  may u s e  o n l y  o n c e  a y e a r ,  or  o n c e  i n  a l i f e t i m e .  T h e r e  

is no warn ing  t h a t  t h e  p r o c e d u r e  w i l l  be u sed  j u s t  b e f o r e  t h e  b u s  

i s  t o  l e a v e .  Moreover ,  t h e  r e g u l a r i t y  of t h e  p r o c e d u r e ,  w i t h o u t  

g u i d e l i n e s  l i m i t i n g  t h e  d i s c r e t i o n  of p o l i c e ,  m e r e l y  h e i g h t e n s  

t h e  q u a n t i t y  o f  a r b i t r a r y  i n v a s i o n s  i n t o  a t r a v e l l e r ' s  p r i v a c y .  

Respondent  a l so  claims t h a t  t h e r e  was no  a c t u a l  p o l i c e  m i s -  

c o n d u c t  s u c h  a s  force  o r  t h r e a t s  of f o r c e ,  a n d  t h e  o n l y  

r e s t r a i n t s  o n  P e t i t i o n e r  were c a u s e d  by t h e  c i r c u m s t a n c e s  t h a t  

b u s  t r a v e l l e r s  n o r m a l l y  e n d u r e  a n d  n o t  by  a n y  a c t i o n s  of t h e  

p o l i c e .  H o w e v e r ,  t h e  po l i ce ,  by  t h e i r  a c t i o n s  o f  b o a r d i n g  t h e  

b u s  a mat ter  o f  o n l y  m i n u t e s  p r io r  t o  i t s  d e p a r t u r e  and promin-  

e n t l y  d i s p l a y i n g  t h e i r  b a d g e s  w h i l e  s t a n d i n g  i n  a n a r r o w  a i s l e  

o v e r  a s ea t ed  p a s s e n g e r ,  took a d v a n t a g e  of t h e  c i r c u m s t a n c e s 7  

t h a t  b u s  t r a v e l l e r s  n o r m a l l y  e n d u r e  so t h a t  a r e a s o n a b l e  p a s s e n-  

g e r  w o u l d  n o t  f e e l  f r e e  t o  l e a v e .  See N a z a r i o  v .  S t a t e ,  1 3  

F.L.W. 2 3 8 5 ,  2 3 8 7  ( F l a .  4 t h  DCA October 26,  1 9 8 8 )  (Webster, J . ,  

d i s s e n t i n g )  ( t o  c o n c l u d e  t h a t  r e a s o n a b l e  p e r s o n  w o u l d  h a v e  f e l t  

f r e e  t o  g e t  up a n d  e x i t  b u s  i n  a s t r a n g e  community is  " a b s u r d " ) .  

A s  e x p l a i n e d  i n  M i c h i g a n  v .  C h e s t e r n u t ,  486 U.S. , 108  S . C t .  

b u s  and  r e b o a r d  w i t h o u t  f o r f e i t i n g  h i s  or  h e r  j o u r n e y .  

F o r  a more complete, b u t  n o t  e x h a u s t i v e ,  l i s t i n g  of t h e  c i r-  
c u m s t a n c e s  see J u d g e  A n s t e a d ' s  d i s s e n t  i n  S t a t e  v .  Avery ,  531  
So.2d a t  196 .  
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1 9 7 5 ,  1 0 0  L.Ed.2d 5 6 5  ( 1 9 8 8 ) ,  w h e t h e r  a p e r s o n  f e e l s  f r e e  t o  

l e a v e  w i l l  n o t  be  b a s e d  s o l e l y  upon police c o n d u c t ,  b u t  w i l l  be a 

f u n c t i o n  o n  t h e  s e t t i n g  i n  which  t h e  c o n d u c t  o c c u r s :  

Moreover ,  what  c o n s t i t u t e s  a r e s t r a i n t  o n  l i b -  
e r t y  p r o m p t i n g  a p e r s o n  t o  c o n c l u d e  t h a t  h e  is  
n o t  f ree  t o  " l e a v e "  w i l l  v a r y ,  n o t  o n l y  w i t h  
t h e  p a r t i c u l a r  p o l i c e  c o n d u c t  a t  i s s u e ,  b u t  
a l s o  w i t h  t h e  s e t t i n g  i n  w h i c h  t h e  c o n d u c t  
o c c u r s .  

1 0 8  S . C t .  a t  1 9 7 9 .  I n  t h e  i n s t a n t  case d u e  t h e  pol ice  a c t i o n s  

combined w i t h  t h e  p a r t i c u l a r  c i r c u m s t a n c e s  w h i c h  p o l i c e  w a i t e d  

f o r ,  a n d  took a d v a n t a g e  o f ,  a r e a s o n a b l e  p e r s o n  would n o t  f e e l  

f r e e  t o  l e a v e  t h e  b u s  and  f o r f e i t  h i s  j o u r n e y .  

R e s p o n d e n t  a l s o  i n d i c a t e s  t h a t  P e t i t i o n e r  b e i n g  a t i c k e t e d  

p a s s e n g e r  a b o a r d  a b u s  h a s  no  more s i g n i f i c a n c e  t h a n  i f  h e  h a d  

b e e n  some o t h e r  p l a c e  i n  p u b l i c .  Howeve r ,  a s  n o t e d  i n  P e t i -  

t i o n e r ' s  b r i e f  on  t h e  merits a t  13,  a p a s s e n g e r  a b o a r d  a b u s  i s  a 

c a p t i v e  a u d i e n c e  a n d  i s  n o t  f r e e  t o  i g n o r e  t h e  a c t i v i t i e s  on a 

b u s  by m e r e l y  e x i t i n g  l i k e  people i n  o t h e r  p u b l i c  places.  Lehman 

v .  C i t y  of Shaker H e i g h t s ,  418 So.2d 298 ,  306-307, 94 S . C t .  2714,  

2719, 41  L.Ed.2d 770 ( 1 9 7 4 )  ( D o u g l a s ,  J., c o n c u r r i n g ) .  I n  U n i t e d  

S t a t e s  v .  Hammock, 2 F.L.W. F e d .  C1537 ( 1 1 t h  C i r .  November 18,  

1 9 8 8 )  t h e  s p e c i a l  C i r c u m s t a n c e s  of t h e  s e t t i n g  aboard a b u s ,  a s  

opposed  t o  o t h e r  places,  was n o t e d :  

W e  r e c o g n i z e  t h a t  a c t i o n s  by  l aw e n f o r c e m e n t  
o f f i c e r s  t h a t  w o u l d  n o t  c o n s t i t u t e  a n  a r r e s t  
i n ,  f o r  e x a m p l e ,  a n  a i r p o r t  e n v i r o n m e n t ,  see 
3. Berry ,  670 F.2d a t  594-595, m i g h t  c o n s t i -  
t u t e  a n  a r r e s t  when u s e d  t o  i n t e r d i c t  d r u g  
c o u r i e r s  t r a v e l l i n g  b y  b u s ,  b e c a u s e  of t h e  
i n h e r e n t  l i m i t a t i o n s  on a b u s  p a s s e n g e r ' s  f r e e -  
dom o f  movement. 

- 
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2 F.L.W. Fed.  a t  C1539.8 

Responden t  and  t h e  d i s t r i c t  c o u r t  below b o t h  r e l y  h e a v i l y  on  

I . N . S .  v .  D e l g a d o ,  466  U . S .  210,  104  S . C t .  1758 ,  80  L.Ed.2d 247 

( 1 9 8 4 )  t o  j u s t i f y  t h e  c o n c l u s i o n  t h a t  a mere c o n s e n s u a l  e n c o u n t e r  

o c c u r r e d ,  a s  opposed  t o  a n  i n t r u s i o n  i n t o  P e t i t i o n e r ' s  e x p e c t a -  

t i o n  t o  b e  f r e e  f r o m  i n t r u s i o n ,  despi te  t h e  e x i s t e n c e  of a psy-  

c h o l o g i c a l  e n v i r o n m e n t  i n  which  h e  " migh t  be t h o u g h t  t o  be a f r a i d  

t h a t  h e  o r  s h e  was n o t  f r e e  t o  l e a v e . "  5 3 1  So .2d  1 9 0 . 9  

D e l g a d o  i s  n o t  r e a l l y  a p p l i c a b l e  t o  t h e  i n s t a n t  s i t u a t i o n .  

F i r s t ,  t h e  e n c o u n t e r s  i n  D e l g a d o  were i n  a w o r k p l a c e  whe re  t h e  

w o r k e r s  d o  n o t  e n j o y  t h e  same f r e e d o m s  o r  p r i v a c y  i n t e r e s t s  a s  

b u s  p a s s e n g e r s  i n  i n t e r s t a t e  commerce. I n  De lgado  t h e  Supreme 

C o u r t  emphas i zed  t h a t  i t  was n o t  t h e  p r e s e n c e  of pol ice  a u t h o r i t y  

t h a t  w o u l d  make t h e  w o r k e r s  n o t  f r e e  t o  l e a v e ,  r a t h e r  i t  w a s  

I n  Hammock t h e  u l t i m a t e  h o l d i n g  was t h e r e  was n o  a r r e s t  
b e c a u s e  t h e  o f f i c e r s  " t o o k  g r e a t  p a i n s  t o  e n s u r e  t h a t  t h e  
p a s s e n g e r  would f ee l  f r e e  t o  e x i t "  by  s t a n d i n g  b e h i n d  t h e m  
o u t s i d e  t h e  a i s l e  d u r i n g  q u e s t i o n i n g  and  b e c a u s e  it was t h e  
d e f e n d a n t  who i n i t i a t e d  t h e  c o n v e r s a t i o n .  Here, u n l i k e  i n  
Hammock, P e t i t i o n e r  d i d  n o t  i n i t i a t e  t h e  c o n v e r s a t i o n  and  
common e x p e r i e n c e  p l a i n l y  s u g g e s t  t h a t  t w o  men s t a n d i n g  i n  
t h e  a i s l e  o f  a b u s  would e f f e c t i v e l y  b l o c k  p a s s a g e .  Compare 
H o r v i t z  v .  S t a t e ,  4 3 3  S o . 2 d  5 4 5  ( F l a .  4 t h  DCA 1 9 8 3 )  
( o f f i c e r s  p o s i t i o n i n g  t h e m s e l v e s  t o  b l o c k  p a s s e n g e r s  is a 
f a c t o r  i n  d e t e r m i n i n g  T e r r y  s t o p )  w h i c h  J u d g e  M o u n t s  
s p e c i f i c a l l y  r e l i e d  o n  i n  h i s  o rde r .  I n  a d d i t i o n ,  i n  t h i s  
case a t  t h e  t i m e  P e t i t i o n e r  w a s  c o n f r o n t e d  t h e r e  w a s  o n l y  a 
c o u p l e  of m i n u t e s  r e m a i n i n g  before t h e  bus  would l e a v e  ( R 1 9 ) .  

I n  a d d i t i o n ,  i n  U n i t e d  S t a t e s  v .  R e m b e r t ,  6 9 4  F.Supp. 1 6 3  
( W . D .  N . C a r .  1 9 8 8 )  a d i s t r i c t  c o u r t  j u d g e  r e l i e d  almost 
e x c l u s i v e l y  o n  D e l g a d o  t o  c o n c l u d e  t h a t  a r e a s o n a b l e  p e r s o n  
w o u l d  f e e l  f r e e  t o  l e a v e  t h e  b u s  i n  a n o t h e r  s i t u a t i o n  where  
p o l i c e  b o a r d e d  a bus .  I n  Rembert t h e  d i s t r i c t  j u d g e  d i d  n o t  
a n a l y z e  t h e  t o t a l i t y  of t h e  c i r c u m s t a n c e s  i n v o l v e d  i n  a case 
s u c h  a s  t h i s .  I n  a d d i t i o n ,  t h e  r e l i a n c e  o n  Delgado was m i s -  
p l a c e d .  
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t h e i r  v o l u n t a r y  o b l i g a t i o n  t o  t h e i r  employers .  1 0 4  S . C t .  a t  

1763 .  I n  t h e  p r e s e n t  case it was n o t  a v o l u n t a r y  o b l i g a t i o n  t o  

someone  e l s e  t h a t  would make P e t i t i o n e r  f e e l  h e  c o u l d  n o t  l e a v e .  

I n s t e a d ,  he  c o u l d  o n l y  l e a v e  i f  h e  f o r f e i t e d  h i s  j o u r n e y ,  i .e .  a n  

o b l i g a t i o n  owed - t o  him. 

More i m p o r t a n t l y ,  u n l i k e  here,  t h e  workers i n  De lgado  s o u g h t  

i n j u n c t i v e  r e l i e f .  Thus ,  a s  t h e  C o u r t  e x p l a i n e d ,  o n l y  t h e  a c t u a l  

d e s c r i p t i o n  of a c t u a l  e n c o u n t e r s  be tween  t h e  a c t u a l  r e s p o n d e n t s  

a n d  t h e  I . N . S .  a g e n t s  c o u l d  b e  c o n s i d e r e d  i n  d e c i d i n g  Delgado .  

104  S . C t .  a t  1763 ,  f t n t . 4 ,  1765.  U n l i k e  here,  b e c a u s e  t h e  pa r t i-  

c u l a r  r e s p o n d e n t s  i n  D e l g a d o  were a c t u a l l y  p e r m i t t e d  t o  l e a v e  

t h e  b u i l d i n g  d u r i n g  t h e  s u r v e y ,  104 S .C t .  a t  1764  f t n t . 7 ,  i t c o u l d  

n o t  be  s a i d  t h a t  t h e  r e s p o n d e n t s  d i d  n o t  f e e l  f r e e  t o  l e a v e .  

F i n a l l y ,  i n  De lgado  t h e  r e s p o n d e n t s  were merely a s k e d  where t h e y  

were from. 1 0 4  S . C t .  a t  1 7 6 4 .  T h e  q u e s t i o n i n g  d i d  n o t  i n v o l v e  

randomly  r e q u e s t i n g  c o n s e n t  t o  s e a r c h  o n e ' s  p e r s o n a l  b e l o n g i n g s .  

I t  m u s t  b e  remembered t h a t  a c o n s e n s u a l  e n c o u n t e r  be tween  po l i ce  

and  c i t i z e n s  is  p r e m i s e d  o n  t h e  p o l i c e  o f f i c e r ' s  e n j o y i n g  " t h e  

l i b e r t y  [ p o s s e s s e d  b y  e v e r y  c i t i z e n ]  t o  a d d r e s s  q u e s t i o n s  t o  

o t h e r  p e r s o n s . "  T e r r y  v .  Ohio ,  392 U . S .  1, 31-33 ( 1 9 6 8 ) .  W h i l e  

n o r m a l  c i t i z e n s  f r e q u e n t l y  ask  o n e  a n o t h e r  whe re  t h e y  are f rom,  

c i t i z e n s  do n o t  a s k  o n e  a n o t h e r  for  c o n s e n t  t o  s e a r c h  l u g g a g e  f o r  

d r u g s .  I t  i s  o n l y  d u e  t o  t h e  show of police a u t h o r i t y  t h a t  s u c h  a 

r e q u e s t  i s  g r a n t e d .  lo 

lo O f f i c e r  T u r n e r  t e s t i f i e d  t h a t  n o  o n e  h a d  e v e r  r e f u s e d  h i s  
r e q u e s t  t o  s e a r c h  t h e i r  l u g g a g e  ( R 6 ) .  
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R e s p o n d e n t  a l t e r n a t i v e l y  claims t h a t  t h e  a d v i s e m e n t  of t h e  

r i g h t  t o  r e f u s e  a s  a m a t t e r  of l a w  r e m o v e s  t h e  t a i n t  o f  t h e  

d e t e n t i o n .  T h i s  c la im i s  s p e c i o u s .  T h i s  i s  e s p e c i a l l y  t r u e  

where ,  a s  n o t e d  by t h e  t r i a l  j u d g e ,  P e t i t i o n e r  was i n f o r m e d  o f  

t h e  r i g h t  t o  r e f u s e  d u r i n g  t h e  t i m e  o f  t h e  c o e r c i v e  c i r c u m-  

s t a n c e s . l l  T h e r e  was no u n e q u i v o c a l  b r e a k  i n  t h e  c o e r c i v e  c i r cum-  

s t a n c e s  w h e r e ,  i n  f a c t ,  t h e  a d v i s e m e n t  of t h e  r i g h t  t o  r e f u s e  

o c c u r r e d  o n l y  d u r i n g  t h e  p r e s e n c e  o f  t h o s e  same c i r c u m s t a n c e s .  I n  

a d d i t i o n ,  t h e  simple a d v i s e m e n t  of t h e  r i g h t  t o  r e f u s e  i s  n o t  a n  

e f f e c t i v e  a d v i s e m e n t  as  r e q u i r e d .  See S c h n e c k l o t h  v .  Bus t amon te ,  

4 1 2  So .2d  2 1 8 ,  2 3 1 ,  9 3  S . C t .  2 0 4 1 ,  2050 ,  36 L.Ed.2d 854 ( 1 9 7 3 )  

( a d v i s e m e n t  is n o t  d i s p o s i t i v e  b e c a u s e  it n o r m a l l y  impract ical  t o  

i n f o r m  a s  " t h e  d e t a i l e d  r e q u i r e m e n t s  o f  a n  e f f e c t i v e  w a r n i n g " ) .  

T h i s  i s  p r e c i s e l y  why t h e  p r e s e n t a t i o n  of w r i t t e n  c o n s e n t  forms 

If R e s p o n d e n t  were correc t  o n  i t s  c l a im ,  c o n s e n t  would b e  
v o l u n t a r y  where  t h e  a c c u s e d  was i n f o r m e d  of h i s  r i g h t  t o  
r e f u s e  w h i l e  a g u n  was p o i n t e d  a t  h i s  h e a d .  As n o t e d  i n  
U n i t e d  S t a t e s  v .  Ro thman ,  492  F .2d  1 2 6 0  ( 9 t h  C i r .  1 9 7 3 )  
k n o w l e d g e  o f  t h e  r i g h t  to  r e f u s e  d o e s  - n o t  n e c e s s a r i l y  d i s s i -  
pate  t h e  t a i n t  of a c o e r c i v e  s i t u a t i o n :  

B u s t a m o n t e  h e l d  t h a t  " knowledge  o f  a r i g h t  t o  re- 
f u s e  i s  a f a c t o r  t o  be t a k e n  i n t o  a c c o u n t ,  [ b u t ]  
t h e  p r o s e c u t i o n  is n o t  r e q u i r e d  to  d e m o n s t r a t e  s u c h  
k n o w l e d g e  a s  a p r e r e q u i s i t e  t o  e s t a b l i s h i n g  vo lun-  
t a r y  c o n s e n t . "  S c h n e c k l o t h  v .  Bus t amon te ,  s u p r a ,  
412 U . S .  a t  249,  9 3  S . C t .  a t  2059. Bus t amon te  c u t s  
t w o  w a y s .  T h e  k n o w l e d g e  o f  t h e  r i g h t  t o  r e f u s e  
c o n s e n t  i s  n o  l o n g e r  a n e c e s s a r y  c o n d i t i o n  f o r  
v a l i d  c o n s e n t ,  b u t  n e i t h e r  i s  i t  n e c e s s a r i l y  a 
s u f f i c i e n t  c o n d i t i o n .  I t  is o n l y  a n  e l e m e n t  t o  be 
c o n s i d e r e d  a s  p a r t  o f  t h e  " t o t a l i t y  of c i r c u m-  
s t a n c e s . "  What is r e q u i r e d  i s  a " c a r e f u l  s i f t i n g  
o f  t h e  u n i q u e  f a c t s  a n d  c i r c u m s t a n c e s  o f  each 
case. 

492 F.2d a t  1264.  
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p r i o r  t o  o b t a i n i n g  c o n s e n t  i s  i m p o r t a n t .  The  w r i t t e n  f o r m s  would 

show a n  e f f e c t i v e  a d v i s e m e n t  of t h e  r i g h t  t o  r e f u s e .  I n  f a c t ,  

O f f i c e r  T u r n e r  i n d i c a t e d  t h a t  i f  t h e  c o n s e n t  f o r m s  were u s e d ,  

t h u s  g i v i n g  a n  e f f e c t i v e  w a r n i n g ,  people w o u l d  h e s i t a t e  t o  c o n-  

s e n t  ( R 1 9 ) .  Where t h e  a d v i s e m e n t  o f  t h e  r i g h t  t o  r e f u s e  was o n l y  

g i v e n  d u r i n g  t h e  t i m e  of t h e  c o e r c i v e  c i r c u m s t a n c e s ,  a n d  was n o t  

a d e t a i l e d  e f f e c t i v e  w a r n i n g ,  it  d i d  n o t  u n e q u i v o c a l l y  b r e a k  t h e  

c h a i n  of c o e r c i v e  c i r c u m s t a n c e s .  

B. T h e  totality of the situation sup- 
ports the trial court's finding. 

Respondent  claims t h e r e  was n o  o u t w a r d  i n d i c i a  of c o n t r o l  

and  t h e  pol ice  d i d  n o t  p h y s i c a l l y  t o u c h  P e t i t i o n e r  and t h e r e f o r e  

t h e  t r i a l  c o u r t  was i n c o r r e c t  i n  f i n d i n g  t h a t  t h e  r e s u l t i n g  

c o n s e n t  was t a i n t e d .  Responden t  i g n o r e s  t h e  f a c t  t h a t  c o n s e n t  

i s  may be t a i n t e d  e v e n  where  t h e  c o e r c i v e  c i r c u m s t a n c e s  a r e  o n l y  

s u b t l e  o r  i m p l i c i t .  See S c h n e c k l o t h  v .  Bus t amon te ,  4 1 2  U.S. 227 ,  

2 2 8- 2 2 9 ,  9 3  S.ct. 2041,  2048, 36 L.Ed.2d 854 ( 1 9 7 3 ) .  Respondent  

a l s o  c la ims  t h a t  P e t i t i o n e r ' s  a c t i o n s  a n d  s t a t e m e n t s  a r e  n o t  

i n c o n s i s t e n t  w i t h  g i v i n g  t h e  police p e r m i s s i o n  t o  s e a r c h  h i s  bag 

(RB a t  2 6 ) .  Such a n  o b s e r v a t i o n  t o t a l l y  misses t h e  p o i n t .  P e t i -  

t i o n e r  c o n c e d e s  t h a t  h e  d i d  c o n s e n t .  However, h e  d o e s  n o t  h a v e  

t o  p r o t e s t  o r  resist t o  make t h a t  c o n s e n t  a mere a c q u i e s c e n c e  t o  

pol ice  a u t h o r i t y .  I n  f a c t ,  it seems l o g i c a l  t h a t ,  when i n  t h e  

l2  R e s p o n d e n t  a l s o  c l a i m s  t h a t  t h e  p o l i c e  d i d  n o t  b l o c k  P e t i -  
t i o n e r ' s  p a t h .  However, a l t h o u g h  t h e  o f f i c e r s  may n o t  h a v e  
i n t e n d e d  t o  b l o c k  P e t i t i o n e r ' s  p a t h ,  t h e i r  p r e s e n c e  i n  t h e  
n a r r o w  a i s l e s  of a b u s  d o  b l o c k  h i s  p a t h .  See S t a t e  v .  
A v e r y ,  5 3 1  S o . 2 d  a t  1 9 6  ( A n s t e a d ,  J . ,  d i s s e n t i n g )  and  f o o t -  
n o t e  8 ,  s u p r a .  
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m i d s t  o f  h i s  j o u r n e y  h e  i s  c o n f r o n t e d  by  p o l i c e  o n  t h e  b u s  a 

c o u p l e  o f  m i n u t e s  p r i o r  t o  i t s  d e p a r t u r e  a n d  h e  a c q u i e s c e s  f o r  

f e a r  o f  what  t h e  pol ice  m i g h t  d o  i f  h e  resists t h e i r  a u t h o r i t y ,  a 

b u s  p a s s e n g e r  w i l l  t o t a l l y  a c q u i e s c e  r a t h e r  o f f e r  a n y  

r e s i s t a n c e .  R e s p o n d e n t ' s  claim h a s  n o t  a d e q u a t e l y  a d d r e s s e d  t h e  

i n t i m i d a t i n g  c i r c u m s t a n c e s  m e n t i o n e d  i n  p a g e s  1 9- 2 3  o f  P e t i -  

t i o n e r ' s  b r i e f  o n  t h e  meri ts .  T h e  t r i a l  c o u r t  d i d  n o t  e r r  i n  

f i n d i n g  t h a t  u n d e r  t h e  c i r c u m s t a n c e s  P e t i t i o n e r ' s  c o n s e n t  w a s  

c o e r c e d .  

C, The search went beyond the  scope of 
any a l l e g e d  consent.  

R e s p o n d e n t  c l a ims  t h a t  when P e t i t i o n e r  c o n s e n t e d  t o  police 

s e a r c h i n g  i n s i d e  h i s  bag h e  u n e q u i v o c a l l y  g a v e  u n l i m i t e d  c o n s e n t  

f o r  t h e  p o l i c e  t o  o p e n  items w i t h i n  t h e  bag and  t o  d e s t r o y  them. 

S u c h  a c la im i s  spec ious .  As n o t e d  b y  t h i s  C o u r t  i n  S t a t e  v .  

Wells, 1 3  F.L.W. 686 ( F l a .  December 2 ,  1 9 8 8 )  a c o n s e n t  t o  c o n d u c t  

a w a r r a n t l e s s  s e a r c h  g i v e s  t h e  p o l i c e  no  more a u t h o r i t y  t h a n  

r e a s o n a b l y  c o n f e r r e d  b y  s u c h  c o n s e n t .  T h e  c o n s e n t  t o  s ea rch  

i n s i d e  t h e  bag c o u l d  n o t  r e a s o n a b l y  c o n s t i t u t e  c o n s e n t  t o  d e s t r o y  

t h e  s e a l e d  foam b a l l  w i t h i n  t h e  b a g .  See Wells, s u p r a  a t  687 

( a n d  cases  c i t e d  t h e r e i n )  ( " I f  t h a t  c o n s e n t  d o e s  n o t  c o n v e y  

p e r m i s s i o n  t o  b r e a k  o p e n  a locked o r  s e a l e d  c o n t a i n e r ,  i t  i s  

u n r e a s o n a b l e  fo r  t h e  pol ice  t o  d o  so ... ' 1 )  -13  

l3 R e s p o n d e n t  a l s o  s u g g e s t s  t h a t  t h e  i s s u e  r e v o l v e s  o n  w h a t  
O f f i c e r  T u r n e r  a g r e e d  P e t i t i o n e r ' s  c o n s e n t  would e x t e n d  to .  
T h i s  a n a l y s i s  i s  s i m p l y  wrong. The  i s s u e  is what  d i d  P e t i -  
t i o n e r  a g r e e  h i s  c o n s e n t  w o u l d  e x t e n d  t o  a n d  w h a t  w o u l d  a 
r e a s o n a b l e  p e r s o n  b e l i e v e  t h e  c o n s e n t  e x t e n d e d  t o .  Here, 
P e t i t i o n e r  d i d  n o t  a g r e e  t o  t h e  d e s t r u c t i o n  of h i s  p e r s o n a l  
p r o p e r t y  n o r  would a r e a s o n a b l e  p e r s o n  b e l i e v e  s u c h  permis-  
s i o n  h a d  b e e n  g i v e n  by  t h e  mere c o n s e n t  t o  s e a r c h  t h e  bag.  
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T h e r e  i s  a l s o  a n  i m p l i e d  a s s e r t i o n  i n  R e s p o n d e n t ' s  a rgument  

t h a t  t h e  n a t u r e  o f  t h e  item which  was d e s t r o y e d  makes it unwor thy  

of  p r o t e c t i o n .  H o w e v e r ,  as  n o t e d  i n  U n i t e d  S t a t e s  v .  Ross, 456 

U . S .  7 9 8 ,  1 0 2  S . C t .  2 1 5 7 ,  7 2  L.Ed.2d 5 7 2  ( 1 9 8 2 )  e v e n  t h e  most 

simple items a poor man u s e s  t o  h i d e  h i s  p o s s e s s i o n s ,  n o  m a t t e r  

how w o r t h l e s s  t h e y  may seem t o  b e  t o  o t h e r s ,  a re  w o r t h y  of t h e  

same p r o t e c t i o n s  as  t h e  most soph i s t i ca ted  c o n t a i n e r s :  

One p o i n t  o n  w h i c h  t h e  C o u r t  was i n  v i r t u a l l y  
u n a n i m o u s  a g r e e m e n t  i n  Robbins  was t h a t  a con-  
s t i t u t i o n  a 1 d i s t i n c t i o n b e  t w e e n " w o  r t hy " and  
"unwor thy"  c o n t a i n e r s  would be improper. Even  
t h o u g h  s u c h  a d i s t i n c t i o n  perhaps c o u l d  e v o l v e  
i n  a s e r i e s  o f  c a s e s  i n  w h i c h  pape r  b a g s ,  
l o c k e d  t r u n k s ,  l u n c h  b u c k e t s ,  and o r a n g e  c r a t e s  
were placed o n  o n e  s i d e  o f  t h e  l i n e  o r  o t h e r ,  
t h e  c e n t r a l  p u r p o s e  of t h e  F o u r t h  Amendment 
forecloses s u c h  a d i s t i n c t i o n .  Fo r  j u s t  a s  t h e  
most f r a i l  c o t t a g e  i n  t h e  kingdom is a b s o l u t e l y  
e n t i t l e d  t o  t h e  same g u a r a n t e e s  of p r i v a c y  a s  
t h e  most ma jes t i c  m a n s i o n ,  so a l s o  may a 
t r a v e l l e r  who c a r r i e s  a t o o t h b r u s h  a n d  a f e w  
a r t i c l e s  of c l o t h i n g  i n  a m e r  bag or  k n o t t e d  
s c a r f  c l a im a n  e q u a l  r i g h t  t o  c o n c e a l  h i s  pos- 
s e s s i o n s  f r o m  o f f i c i a l  i n s p e c t i o n  a s  t h e  
s o p h i s t i c a t e d  e x e c u t i v e  w i t h  t h e  locked a t t a c h e  
case. 

1 0 2  S . C t .  a t  2 1 7 1  ( f o o t n o t e s  o m i t t e d )  ( e m p h a s i s  a d d e d ) .  Even 

t h o u g h  P e t i t i o n e r ' s  foam b a l l  w a s  o n l y  v a l u a b l e  t o  h i m ,  t h e  

p o l i c e  were n o t  j u s t i f i e d  i n  e x c e e d i n g  t h e  scope of t h e  c o n s e n t  

g i v e n  by d e s t r o y i n g  t h e  foam b a l l .  

D. Invasion into the right to privacy 
guaranteed under Article I, Section 23 
of the Florida Constitution. 

See Wells, s u p r a .  
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R e s p o n d e n t  claims t h a t ,  a ssuming  a r g u e n d o  P e t i t i o n e r ' s  pre- 

c e d i n g  three  p o s i t i o n s  a r e  a l l  i n v a l i d ,  t h e  r i g h t  t o  be l e t  a l o n e  

u n d e r  A r t i c l e  I ,  S e c t i o n  23 of t h e  F l o r i d a  C o n s t i t u t i o n  ha s  n o t  

b e e n  v i o l a t e d  b e c a u s e  t h i s  C o u r t  m u s t  f o l l o w  U n i t e d  S t a t e s  

Supreme C o u r t  d i c t a t e s .  Responden t  o v e r l o o k s  t h a t  i n  t h e  p r e s e n t  

p o i n t  P e t i t i o n e r  i s  a s s e r t i n g  t h a t  t h e  p o l i c e  c o n t a c t i n g  a n d  

q u e s t i o n i n g  P e t i t i o n e r ,  who was a seated p a s s e n g e r  a b o a r d  a b u s ,  

w i t h o u t  any  j u s t i f i c a t i o n ,  was a v i o l a t i o n  o f  h i s  r i g h t  t o  be l e t  

a l o n e  u n d e r  A r t i c l e  I ,  S e c t i o n  2 3 .  Art ic le  I ,  S e c t i o n  1 2 ,  and  

t h e  F o u r t h  Amendment, i n v o l v e  t h e  q u e s t i o n  of when t h e  g o v e r n -  

m e n t  may s e i z e  a p e r s o n ,  b u t  d o e s  n o t  i n v o l v e  t h e  q u e s t i o n  o f  

when a p e r s o n  is f r ee  t o  be l e t  a l o n e  from c o n t a c t  by t h e  g o v e r n -  

m e n t . 1 4  T h u s ,  A r t i c l e  I ,  S e c t i o n  2 3 ,  i s  much b r o a d e r  i n  scope 

t h a n  a n y  r i g h t  t o  p r i v a c y  i n  A r t i c l e  I ,  S e c t i o n  1 2  o r  i n  t h e  

F e d e r a l  C o n s t i t u t i o n .  W i n f i e l d  v .  D i v i s i o n  of P a r i - M u t u e l  Wager- 

i n g ,  D e p a r t m e n t  of R e g u l a t i o n ,  477  So.2d 544 ,  548 ( F l a .  1 9 8 5 ) .  

T h e  l i m i t a t i o n s  of w h e r e ,  when, and  how t h e  government  may con-  

t a c t  i t s  c i t i z e n s ,  i . e .  t h e  p e r s o n ' s  r i g h t  t o  be l e t  a l o n e ,  h a s  

b e e n  l e f t  t o  t h e  s t a t e s .  - I d .  

I n  S t a t e  v .  Hume, 5 1 2  So .2d  1 8 5 ,  188 ( F l a .  1 9 8 7 )  t h i s  C o u r t  
i n d i c a t e d  t h a t  A r t i c l e  I ,  S e c t i o n  23,  would n o t  be u t i l i z e d  
t o  d e c i d e  a n  i s s u e  i n v o l v i n g  t h e  i n t e r c e p t i o n  of communica- 
t i o n s  by t h e  government  which would b e  a n a l y z e d  u n d e r  Art ic le  
I ,  S e c t i o n  1 2 .  U n l i k e  Hume, t h e  i s s u e  i n  t h i s  s u b s e c t i o n  
i n v o l v e s  when t h e  g o v e r n m e n t  may i n v a d e  a p e r s o n ' s  r i g h t  t o  
b e  l e t  a l o n e  b y  c o n t a c t i n g  h i m  aboard a b u s  w h e r e  he is a 
t i c k e t e d ,  s e a t e d  p a s s e n g e r .  C l e a r l y ,  A r t i c l e  I ,  S e c t i o n  1 2 ,  
d o e s  n o t  l i m i t  mere g o v e r n m e n t  c o n t a c t  w i t h  i n d i v i d u a l s .  
W h e r e a s ,  A r t i c l e  I ,  s e c t i o n  2 3 ,  c l e a r l y  p r o v i d e s  some pro- 
t e c t i o n  f rom c e r t a i n  t y p e s  of g o v e r n m e n t  c o n t a c t .  T h u s ,  
u n l i k e  Hume, t h e  i s s u e  r e g a r d i n g  p o l i c e  c o n t a c t  p r o p e r l y  
i n v o l v e s  a n  a n a l y s i s  o f  A r t i c l e  I ,  S e c t i o n  2 3 ,  a n d  - n o t  
Ar t ic le  I ,  S e c t i o n  1 2 .  
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I n  i t s  b r i e f  R e s p o n d e n t  h a s  a l l e g e d  t h a t  i f  po l i ce  c a n n o t  

u s e  t h e  p r o c e d u r e  t o  i n t r u d e  upon t i c k e t e d ,  s e a t e d  b u s  p a s s e n g e r s  

t h e y  w i l l  a l so  be p r o h i b i t e d  from i n t r u d i n g  upon t i c k e t e d ,  seated 

p a t r o n s  w h i l e  t h e y  a r e  e n j o y i n g  e v e n t s  s u c h  a s  a symphony  o r  

b a l l g a m e  ( R B  a t  2 1 ) . 1 5  F r a n k l y ,  if t h e  p o l i c e  d o  n o t  s u s p e c t  

s u c h  p a t r o n s  of a n y  c r i m i n a l  a c t i v i t y ,  A r t i c l e  I ,  S e c t i o n  2 3 ,  

s h o u l d  protect  t h e i r  r i g h t  t o  be l e t  a l o n e  a t  s u c h  times. Respon- 

d e n t ' s  c l a im t h a t  a p p l i c a t i o n  o f  A r t i c l e  I ,  S e c t i o n  2 3 ,  w i l l  

immunize s u s p e c t e d  d r u g  t r a f f i c k e r s  f rom i n v e s t i g a t i o n  i s  w i t h o u t  

m e r i t .  I f  police have  a r e a s o n  t o  b e l i e v e  someone is t r a f f i c k i n g  

d r u g s  t h e y  c a n  i n v e s t i g a t e .  H o w e v e r ,  A r t i c l e  I ,  S e c t i o n  2 3 ,  

p r e v e n t s  a r b i t r a r y  i n v a s i o n s  o f  a p e r s o n ' s  r i g h t  t o  be  l e t  a l o n e .  

F i n a l l y ,  a s  n o t e d  i n  P e t i t i o n e r ' s  b r i e f  o n  t h e  merits a t  

p a g e s  30-31, t h e  government  d i d  n o t  u s e  t h e  l e a s t  i n t r u s i v e  means 

a v a i l a b l e  i n  a t t e m p t i n g  t o  o b t a i n  v o l u n t a r y  c o o p e r a t i o n  f rom i t s  

c i t i z e n s . 1 6  S u c h  c o u l d  h a v e  b e e n  d o n e  a t  t h e  s t a t i o n  o r  t e r-  

m i n a l ,  whe re  a p e r s o n  t r u l y  would be f r e e  t o  w a l k  away ,  r a t h e r  

t h a n  a b o a r d  t h e  b u s  a c o u p l e  o f  m i n u t e s  p r i o r  t o  i t s  d e p a r t u r e .  

F u r t h e r m o r e ,  i f  t h e  p e r s o n  w o u l d  n o t  c o n s e n t  t o  t h e  s e a r c h ,  i t  

l5 T h e r e  may be o ther  s i t u a t i o n s  where  pol ice  c o n t a c t s  may v i o-  
l a t e  a c i t i z e n ' s  r i g h t  t o  be l e t  a l o n e  s u c h  a s  t h e  p o l i c e  
d a i l y ,  w i t h o u t  a n y  s u s p i c i o n  o f  c r i m i n a l  a c t i v i t y ,  knock ing  
on  d o o r s  o f  r e s i d e n c e s  and  r e q u e s t i n g  c o n s e n t  t o  s e a r c h  f o r  
d r u g s  d u e  t o  t h e  p rob l em i n  F l o r i d a .  

l6 I t  s h o u l d  b e  n o t e d  t h a t  O f f i c e r  T u r n e r  i n d i c a t e d  t h a t  i f  t h e  
p e r s o n  would n o t  c o n s e n t  t o  t h e  search h e  or  s h e  would n o t  be 
l e f t  a l o n e  a t  t h a t  p o i n t .  The  p e r s o n  would t h e n  be r e q u e s t e d  
t o  e x p l a i n  t h e  r e a s o n  why h e  o r  s h e  w a s  n o t  c o n s e n t i n g  ( R 1 0 -  
11). A f t e r  t h e  p e r s o n  e x p l a i n e d ,  he  or  s h e  would s t i l l  n o t  
be l e f t  a l o n e  a t  t h a t  p o i n t .  T u r n e r  w o u l d  t h e n  a s k  i f  t h e  
p e r s o n  w o u l d  a l l o w  h i s  d o g  t o  s e a r c h  h i s  o r  h e r  l u g g a g e  
( R l l ) .  
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was t h e  u s u a l  p r o c e d u r e  f o r  t h e  p o l i c e  t o  c a l l  a h e a d  t o  t h e  

pol ice  i n  t h e  n e x t  j u r i s d i c t i o n ,  F t .  P ie rce ,  w h e r e  t h e  b u s  was 

s c h e d u l e d  t o  s t o p  ( R l S ) ,  and  a s  a r e s u l t  t h e  p e r s o n ' s  r i g h t  t o  be 

l e t  a l o n e  would be  i n t r u d e d  upon f u r t h e r .  The  t y p e  of p r o c e d u r e  

u s e d  i n  t h i s  c a se  l e a d s  t o  u n l i m i t e d  i n t e r f e r e n c e  w i t h  a c i t i -  

z e n ' s  r i g h t  t o  be l e t  a l o n e .  See,  P e t i t i o n e r ' s  b r i e f  o n  t h e  

meri ts  a t  16 .  

I f  t h e  w o r d s  r i g h t  t o  b e  l e f t  a l o n e  h a v e  any  meaning u n d e r  

A r t i c l e  I ,  S e c t i o n  2 3 ,  t h e y  were v i o l a t e d  i n  t h i s  case. P e t i -  

t i o n e r  r e l i e s  o n  h i s  b r i e f  o n  t h e  merits f o r  f u r t h e r  a rgumen t .  

CONCLUSION 

Based  o n  t h e  f o r e g o i n g  a r g u m e n t  a n d  a u t h o r i t i e s  c i t e d  

t h e r e i n ,  P e t i t i o n e r  r e q u e s t s  t h i s  Honorab l e  C o u r t  t o  r e v e r s e  t h e  

d e c i s i o n  of t h e  d i s t r i c t  c o u r t  and  a f f i r m  t h e  r u l i n g  o f  t h e  t r i a l  

c o u r t .  

R e s p e c t f u l  l y  s u b m i t t e d ,  

RICHARD L. JORANDBY 
P u b l i c  D e f e n d e r  
1 5 t h  J u d i c i a l  C i r c u i t  of F l o r i d a  
3 0 1  N .  O l i v e  Avenue/9th  Floor 
West Palm Beach ,  F l o r i d a  33401  
( 4 0 7 )  355-2150 

" Ass i s t an t  P u b l i c  D e f e n d e r  
F l o r i d a  Bar N o .  374407 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a c o p y  h e r e o f  h a s  been f u r n i s h e d  t o  

RICHARD G. BARTMON, A s s i s t a n t  A t t o r n e y  G e n e r a l ,  E l i s h a  Newton  

D i m i c k  B u i l d i n g ,  S u i t e  2 0 4 ,  111 G e o r q i a  Avenue, West Palm Beach ,  

F l o r i d a ,  33401 by courier  t h i s  d a y  of F e b r u a r y ,  1989 .  


