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J , 

PRELIMINARY STATEMENT 

T h e  P e t i t i o n e r  was t h e  A p p e l l a n t  i n  t h e  c o u r t  below and t h e  

D e f e n d a n t  i n  t h e  t r i a l  c o u r t .  Responden t  was t h e  Appellee i n  t h e  

c o u r t  b e l o w  a n d  t h e  P r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  A copy  o f  

t h e  d i s t r i c t  c o u r t ' s  o p i n i o n  i s  a t tached  t o  t h i s  b r i e f  a s  p a r t  of 

t h e  Appendix.  

T h e  f o l l o w i n g  symbo l s  w i l l  be u s e d  i n  t h i s  b r i e f :  

I' R" Record on  Appeal 

I' A 'I Appendix 
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STATEMENT OF THE CASE 

On J u n e  3 ,  1 9 8 7 ,  P e t i t i o n e r ,  TYRONE LLOYD BRAZELL,  was 

c h a r g e d  w i t h  pos se s s ion  o f  coca ine  w i t h  i n t e n t  t o  s e l l 1  a n d  

w i t h  s a l e  of cocaine2 ( R 2 2 8 ) .  A t  t h e  b e g i n n i n g  o f  t r i a l ,  Appel- 

l a n t  made t h e  t r i a l  c o u r t  aware t h a t  h e  w a n t e d  t o  c a l l  T e r r y  

T a y l o r  a s  a w i t n e s s  and  t h a t  T a y l o r  had  n o t  been  d i s c l o s e d  t o  t h e  

s t a t e  as  a w i t n e s s  ( R 3 ) .  The t r i a l  court  r u l e d  t h a t  t h e  w i t n e s s  

c o u l d  n o t  t e s t i f y  b e c a u s e  P e t i t i o n e r  had v i o l a t e d  t h e  rules  of 

d i s c o v e r y  by n o t  d i s c l o s i n g  t h e  w i t n e s s  t o  t h e  s t a t e  ( R 4 ) .  On 

November 1 9 ,  1987 ,  a j u r y  t r i a l  on  t h e  c h a r g e s  commenced ( R 2 ) .  

P e t i t i o n e r  was found  g u i l t y  o f  p o s s e s s i o n  o f  cocaine w i t h  

i n t e n t  t o  s e l l  a n d  s a l e  o f  coca ine  a s  c h a r g e d  (R234 ,230-231) .  

P e t i t i o n e r ' s  recommended g u i d e l i n e  s e n t e n c e  was 1 2  t o  30 m o n t h s  

J incarcera t ion  o r  community cont ro l  (R239) .  

On December 21 ,  1987 ,  P e t i t i o n e r  was s e n t e n c e d  t o  24 m o n t h s  

i n  pr ison t o  b e  f o l l o w e d  by 5 y e a r s  o f  p r o b a t i o n  f o r  e a c h  convic-  

t i o n  (R236-237) .  On December 22,  1 9 8 7 ,  P e t i t i o n e r  t i m e l y  f i l e d  

h i s  n o t i c e  o f  appea l  ( R 2 4 0 ) .  The  d i s t r i c t  court  a f f i r m e d  P e t i -  

t i o n e r ' s  c o n v i c t i o n  f o r  s a l e  o f  c o c a i n e  and c e r t i f i e d  t h e  f o l l o w-  

i n g  q u e s t i o n :  

I S  A DEFENDANT WHO FAILS TO PROFFER OR OTHER- 
WISE ESTABLISH ON THE RECORD THE NATURE OF THE 
TESTIMONY OF A WITNESS, WHOSE IDENTITY HAS NOT 
PROPERLY B E E N  DISCLOSED TO THE STATE, FORE- 
CLOSED FROM ASSERTING THE EXCLUSION OF SUCH 
WITNESS' TESTIMONY AS ERROR ON APPEAL? 

S 8 9 3 . 1 3 ( 1 ) ( a ) l ,  F l a .  S t a t .  ( 1 9 8 7 ) .  --  
§ 8 9 3 , 1 3 ( 1 ) ( a ) l ,  F l a .  S t a t .  ( 1 9 8 7 ) .  - -  
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I .  

On December  1, 1 9 8 8 ,  P e t i t i o n e r  t i m e l y  f i l e d  h i s  n o t i c e  t o  

i n v o k e  t h i s  C o u r t ' s  d i s c r e t i o n a r y  r e v i e w .  On December 7 ,  1 9 8 8 ,  

t h i s  C o u r t  s e t  f o r t h  a b r i e f i n g  s c h e d u l e  f o r  t h i s  r e v i e w .  
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STATEMENT OF THE FACTS 

D e p u t y  Bobby  K e l l e y  of t h e  O k e e c h o b e e  C o u n t y  S h e r i f f ' s  

Depa r tmen t  t e s t i f i e d  t h a t  on  A p r i l  23 ,  1 9 8 7 ,  h e  met w i t h  c o n f i -  

d e n t i a l  i n f o r m a n t ,  Benny  Crowel l ,  b e h i n d  t h e  s t a t e  a t t o r n e y ' s  

o f f i c e  ( R 2 4 ) .  C r o w e l l  l a t e r  d r o v e  t o  t h e  p a r k i n g  l o t  o f  t h e  ET 

l o u n g e  ( R 2 9 ) .  D e p u t y  K e l l e y  a n d  D e p u t y  Wayne Thomas f o l l o w e d  

C r o w e l l  ( R 2 9 ) .  When K e l l e y  was d r i v i n g  a r o u n d  t h e  b l o c k  of t h e  

ET l o u n g e ,  h e  saw P e t i t i o n e r  l e a n i n g  o n  t h e  w i n d s h i e l d  o f  

Crowel l ' s  car w i t h  h i s  r i q h t  hand i n s i d e  t h e  o p e n  d r i v e r ' s  window 

( R 3 0 ) .  T h e  o f f i c e r s  l a t e r  f o l l o w e d  C r o w e l l  b a c k  t o  t h e  s t a t e  

a t t o r n e y ' s  o f f i c e  (R31). C r o w e l l  g a v e  K e l l e y  some s u b s t a n c e s  h e  

c l a i m e d  t o  h a v e  p u r c h a s e d  f rom P e t i t i o n e r  (R32) .  The  s u b s t a n c e s  

t e s t e d  p o s i t i v e  f o r  c o c a i n e  ( R 3 3 ) .  K e l l e y  t e s t i f i e d  t h a t  h e  

n e v e r  saw P e t i t i o n e r  hand  Crowell any  c o c a i n e  ( R 4 0 ) .  

Benny C r o w e l l  t e s t i f i e d  t h a t  h e  o r i g i n a l l y  made c o n t a c t  w i t h  

D e p u t y  K e l l e y  when h e  was i n  j a i l  ( R 6 3 ) .  C r o w e l l  w a s  o n  a 

$40,000 bond ( R 8 4 ) .  C r o w e l l  w a s  r e l e a s e d  from j a i l  o n  h i s  own 

r e c o g n i z a n c e  i n  o r d e r  t o  assist K e l l e y  i n  making c o n t r o l l e d  n a r-  

cot ics  p u r c h a s e s  ( R 6 4 , 4 4 ) .  Crowell t e s t i f i e d  t h a t  n o  d e a l s  were 

e v e r  made w i t h  r e g a r d  t o  h i s  p e n d i n g  c h a r g e s  ( R 6 4 ) .  

C r o w e l l  t e s t i f i e d  t h a t  a f t e r  h e  p u l l e d  i n t o  t h e  ET p a r k i n g  

l o t  h e  t a l k e d  t o  K i s s y  Lane and  t h e n  c a l l e d  t o  P e t i t i o n e r  who w a s  

s i t t i n g  o n  a p o r c h  ( R 7 0 ) .  Acco rd ing  t o  C r o w e l l ,  P e t i t i o n e r  t h e n  

came o v e r  t o  C r o w e l l ' s  c a r  ( R 7 0 ) .  C r o w e l l  t o l d  P e t i t i o n e r  t h a t  

h e  wanted f i f t y  ( 5 0 )  d o l l a r s  w o r t h  of c o c a i n e  ( R 7 0 ) .  P e t i t i o n e r  

r e a c h e d  i n t o  h i s  s o c k  a n d  p roduced  a bag (R71) .  C r o w e l l  t es t i-  

f i e d  t h a t  P e t i t i o n e r  g a v e  him t h e  bag w h i c h  c o n t a i n e d  t h r e e  ( 3 )  
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o r  f o u r  ( 4 )  r o c k s  ( R 7 1 ) .  C r o w e l l  t e s t i f i e d  t h a t  a f t e r  t h e  pur-  

c h a s e  h e  r e t u r n e d  t o  t h e  s t a t e  a t t o r n e y ' s  o f f i c e  a n d  t u r n e d  t h e  

r o c k s  o v e r  t o  Deputy  Kel ley ( R 7 3 ) .  

D e p u t y  Wayne Thomas  o f  t h e  O k e e c h o b e e  C o u n t y  S h e r i f f ' s  

O f f i c e  t e s t i f i e d  t h a t  h e  a n d  D e p u t y  K e l l e y  f o l l o w e d  C r o w e l l  t o  

t h e  ET l o u n g e  a n d  o b s e r v e d  P e t i t i o n e r  l e a n i n g  i n  t h e  window o f  

C r o w e l l ' s  car (R115- 116) .  Thomas  t e s t i f i e d  t h a t  t h e y  c o u l d n ' t  

w a t c h  C r o w e l l  a l l  o f  t h e  t i m e  a n d  t h a t  i t  was p o s s i b l e  t h a t  

Crowell g o t  t h e  c o c a i n e  from someone o t h e r  t h a n  P e t i t i o n e r  (R116, 

1 2 3 ) .  Thomas  t e s t i f i e d  t h a t  t h e  p u r c h a s e  o c c u r r e d  a t  a r o u n d  

10:OO p .m.  ( R 1 2 1 ) .  

S h i e l a  Kidd was t h e  f i r s t  w i t n e s s  t o  t e s t i f y  i n  P e t i t i o n e r ' s  

d e f e n s e . 3  S h e l i a  K i d d  t e s t i f i e d  t h a t  o n  A p r i l  2 3 ,  1987 ,  P e t i -  

t i o n e r  t o o k  h e r  t o  t h e  e m e r g e n c y  room of t h e  h o s p i t a l  f o r  t h e  

p a i n s  s h e  was h a v i n g  d u e  t o  h e r  p r e g n a n c y  (R141- 142) .  Kidd was 

g i v e n  a p r e s c r i p t i o n  a n d  d i s c h a r g e d  f r o m  t h e  h o s p i t a l  a t  8 : 1 5  

p.m.  (R142- 143) .  P e t i t i o n e r  and Kidd t h e n  went  t o  a n  Ecke rd  Drug 

s tore  t o  g e t  t h e  p r e s c r i p t i o n  f i l l e d  ( R 1 4 4 ) .  They  a r r i v e d  a t  t h e  

s t o r e  a r o u n d  c l o s i n g  t i m e  ( R 1 4 4 ) .  P e t i t i o n e r  a n d  K i d d  t h e n  

s t o p p e d  f o r  f o o d  a n d  t h e n  w e n t  t o  K i d d ' s  h o u s e  ( R 1 4 5 ) .  P e t i -  

t i o n e r  l e f t  K i d d ' s  h o u s e  a t  10 :25  p.m. (R147- 148) .  

S h e l i a  K i d d ' s  m o t h e r ,  I n e z  C o l l i n s ,  t e s t i f i e d  t h a t  o n  A p r i l  

23 ,  1987 ,  Kidd had t o  g o  t o  t h e  h o s p i t a l  d u e  t o  p r o b l e m s  w i t h  h e r  

p r e g n a n c y  ( R 1 6 1 ) .  C o l l i n s  t e s t i f i e d  t h a t  K idd  a n d  P e t i t i o n e r  

P e t i t i o n e r ' s  d e f e n s e  was t h a t  h e  was n o t  t h e  p e r s o n  who g a v e  
C r o w e l l  t h e  c o c a i n e ;  h e  was w i t h  S h e l i a  K idd  a t  t h e  t i m e  
C r o w e l l  o b t a i n e d  t h e  c o c a i n e .  
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r e t u r n e d  home a t  10 :15  p.m. ( R 1 6 2 ) .  C o l l i n s  s p e c i f i c a l l y  r e m e m-  

b e r e d  l o o k i n g  a t  t h e  c l o c k  b e c a u s e  s h e  was w o r r i e d  a b o u t  h e r  

d a u g h t e r  ( R 1 6 2 ) .  C o l l i n s  t e s t i f i e d  t h a t  P e t i t i o n e r  r ema ined  a t  

t h e  h o u s e  t e n  ( 1 0 )  m i n u t e s  b e f o r e  l e a v i n g  (R164) .  

Nicolet Coker  t e s t i f i e d  t h a t  s h e  works  i n  t h e  m e d i c a l  r e c o r d  

d e p a r t m e n t  o f  Lakewood Memorial Hosp i t a l  i n  F t .  P i e r c e  ( R 1 2 7 ) .  

C o k e r  t e s t i f i e d  t h a t  t h e  m e d i c a l  r e c o r d s  show t h a t  S h e l i a  Kidd  

was d i s c h a r g e d  from t h e  emergency  room a t  2015 h o u r s  o n  A p r i l  23 ,  

1987 (R127- 129).  

Thomas  W a l t o n ,  a r e g i s t e r e d  p h a r m a c i s t  a t  E c k e r d  D r u g s ,  

t e s t i f i e d  t h a t  a p r e s c r i p t i o n  f o r  S h e l i a  K idd  was f i l l e d  a t  

a p p r o x i m a t e l y  8 : 4 0  p.m.  on  A p r i l  2 3 ,  1987 (R133-136) .  
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SUMMARY OF THE ARGUMENT 

T h e  t r i a l  c o u r t  was made aware t h a t  P e t i t i o n e r  d e s i r e d  t o  

c a l l  a w i t n e s s  who he  h a d  n o t  d i s c l o s e d  t o  t h e  s t a t e  p u r s u a n t  t o  

d i s c o v e r y .  The  t r i a l  c o u r t  t o t a l l y  e x c l u d e d  t h e  w i t n e s s  w i t h o u t  

i n q u i r i n g  i n t o  t h e  p r e j u d i c e  t o  t h e  s t a t e  d u e  t o  t h e  n o n- d i s -  

c l o s u r e .  More i m p o r t a n t l y ,  t h e  t r i a l  c o u r t  a l so  f a i l e d  t o  con-  

s i d e r  w h e t h e r  s a n c t i o n s  l e s s  t h a n t o t a l  e x c l u s i o n  of t h e  w i t n e s s  

w o u l d  be  a p p r o p r i a t e .  T h e  f a i l u r e  t o  h o l d  a n  a d e q u a t e  i n q u i r y  

i n t o  t h e  p r e j u d i c e  t o  t h e  s t a t e  and i n t o  t h e  p o s s i b i l i t y  o f  l e s -  

ser s a n c t i o n s  was r e v e r s i b l e  er ror .  

P e t i t i o n e r  was d e n i e d  r e l i e f  i n  t h e  d i s t r i c t  c o u r t  of appeal 

b e c a u s e  t h e  n a t u r e  o f  t h e  e x c l u d e d  e v i d e n c e  d i d  n o t  appear on  t h e  

r eco rd .  T h e  f a i l u r e  of t h e  r e c o r d  t o  i n d i c a t e  t h e  c o n t e n t s  of 

t h e  e x c l u d e d  t e s t i m o n y  is t h e  v e r y  error  P e t i t i o n e r  c o m p l a i n s  o f  

-- i .e .  t h e  f a i l u r e  t o  h o l d  t h e  r e q u i r e d  R i c h a r d s o n  i n q u i r y  p r io r  

t o  d e p r i v i n g  P e t i t i o n e r  o f  h i s  S i x t h  Amendment r i g h t  t o  p r e s e n t  a 

w i t n e s s  i n  h i s  d e f e n s e .  T h e  t r i a l  c o u r t  c a n n o t  i n t e l l i g e n t l y  

d e c i d e  w h a t ,  i f  any ,  s a n c t i o n  is appropriate  w i t h o u t  f i r s t  know- 

i n g  t h e  n a t u r e  of t h e  e v i d e n c e  b e i n g  e x c l u d e d .  I f  t h e  r e q u i r e d  

R i c h a r d s o n  h e a r i n g  h a s  been  h e l d  b e f o r e  impos ing  a s a n c t i o n ,  t h e  

n a t u r e  of t h e  e x c l u d e d  e v i d e n c e  would b e  r e f l e c t e d  i n  t h e  r e c o r d .  

P e t i t i o n e r  s h o u l d  n o t  be  d e n i e d  r e l i e f  d u e  t o  t h e  v e r y  e r r o r  

w h i c h  h e  c o m p l a i n s  i f  -- i . e .  t h e  t r i a l  c o u r t ' s  f a i l u r e  t o  

i n q u i r e  i n t o  t h e  complete c i r c u m s t a n c e s ,  i n c l u d i n g  t h e  n a t u r e  of  

t h e  e v i d e n c e  e x c l u d e d ,  p r io r  t o  d e p r i v i n g  P e t i t i o n e r  of h i s  S i x t h  

Amendment r i g h t  t o  p r e s e n t  a w i t n e s s  i n  h i s  d e f e n s e .  

.- 
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ARGUMENT 

P O I N T  INVOLVED 

T H E  T R I A L  COURT E R R E D  I N  E X C L U D I N G  A D E F E N S E  
W I T N E S S  ON T H E  B A S I S  O F  A D I S C O V E R Y  V I O L A T I O N  
W I T H O U T  F I R S T  MAKING AN ADEQUATE I N Q U I R Y  I N T O  
T H E  P R E J U D I C E  T O  T H E  S T A T E  AND WITHOUT I N Q U I R -  
I N G  I N T O  WHETHER EXCLUSION WAS T H E  A P P R O P R I A T E  
SANCTION T O  INVOKE FOR T H E  V I O L A T I O N .  

A t  t h e  b e g i n n i n g  of t r i a l ,  t h e  t r i a l  cour t  was made a w a r e  

t h a t  P e t i t i o n e r  des i red  t o  c a l l  a w i t n e s s  w h o  h a d  n o t  b e e n  d i s -  

c losed  t o  t h e  s t a t e  p u r s u a n t  t o  d i s c o v e r y  ( R 2 - 3 ) .  T h e  t r i a l  

cour t  made t h e  f o l l o w i n g  i n q u i r y  and  e x c l u d e d  t h e  w i t n e s s :  

T H E  COURT: M r .  B r a z e l l .  I t ' s  my u n d e r s t a n d i n g  
t h a t  t h e r e ' s  some q u e s t i o n  about  a n  a d d i t i o n a l  
w i t n e s s ?  

T H E  DEFENDANT: Y e s ,  sir. M r .  T e r r y  T a y l o r ,  he 
was i n  t o w n  d u r i n g  t h e  t i m e  t h a t  a l l  t h i s  was 
g o i n g  o n  so I d i d n '  t k n o w  w h e r e  h e  w a s  or h o w  
t o  locate  him and I j u s t  have  r e c e n t l y  s e e n  h i m  
i n  t o w n  and I have  n o t  t a l k e d  t o  him about  -- 
MR. YOUNG: W h a t ' s  t h e  name of t h e  w i t n e s s ?  

T H E  D E F E N D A N T :  T e r r y  Tay lo r .  H e  was i n  j a i l ,  
as  a m a t t e r  of f a c t ,  I t h i n k  h e  h a d  j u s t  g o t  
o u t  of j a i l  too. 

MR. YOUNG: He's been i n  t h e  O k e e c h o b e e  C o u n t y  
j a i l ,  Judge,  fo r  months .  

T H E  D E F E N D A N T :  H e  w a s  o n e  of t h e  persons t h a t  
w a s  -- w a s  t a l k i n g  t o  M r .  C r o w e l l  ( p h o n e t i c )  
d u r i n g  t h e  t i m e .  

T H E  COURT: O k a y ,  and you saw h im when? 

T H E  DEFENDANT: I s e e n  h i m  r e c e n t l y  i n  t o w n .  

T H E  COURT: How r e c e n t l y ,  a month  ago? 
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T H E  DEFENDANT: N o  s i r ,  it w a s  about  -- w i t h i n  
a w e e k ,  t h i s  week. 



THE COURT: But  you u n d e r s t a n d  t h a t  y o u r  a t t o r-  
n e y  h a s  t r i e d  t o  s e e k  o u t  t h e  names  of a l l  
p e r s o n s  who would be w i t n e s s e s  and  t h i s  w i t n e s s  
was known t o  you and h a s  b e e n  known t o  y o u  f o r  
some t i m e .  

T H E  D E F E N D A N T :  R i g h t ,  y e s  s ir ,  b u t  h e  was o u t  
o f  town,  h e  had l e f t .  

THE COURT: Well, i t ' s  u p  t o  y o u r  c o u n s e l  t o  b e  
a b l e  t o  t r y  t o  locate o n e  i f  i t s  possible.  The  
t i m e  -- t h e  t ime f o r  l i s t i n g  w i t n e s s e s  h a s  
p a s s e d ,  p a r t i c u l a r l y  where  a w i t n e s s  was known 
t o  y o u  e a r l i e r .  U n d e r  t h e  r u l e s  y o u  h a v e  t o  
make d i s c l o s u r e  o f  w i t n e s s e s  j u s t  l i k e  t h e  
s t a t e  ha s  t o  d i s c l o s e  t o  you t h e  w i t n e s s e s  t h e y  
have  and  i t ' s  a l i t t l e  l a t e  t o  -- t o  b r i n g  u p  
a n  a d d i t i o n a l  w i t n e s s  a t  t h i s  t i m e .  

( R 3 - 4 ) .  T h e  t r i a l  c o u r t  f a i l e d  t o  c o n d u c t  a n  a d e q u a t e  

R i c h a r d s o n 4  i n q u i r y .  

I n  S m i t h  v .  S t a t e ,  3 7 2  S o . 2 d  8 6  ( F l a .  1 9 7 9 )  t h i s  C o u r t  

e x p l a i n e d  t h a t  a n  a d e q u a t e  R i c h a r d s o n  h e a r i n g  r e q u i r e s  a n  i n q u i r y  

i n t o  t h e  p r e j u d i c e  t o  t h e  s t a t e  a n d  a d e t e r m i n a t i o n  o f  t h e  

appropriate  s a n c t i o n  t o  i n v o k e  fo r  t h e  v i o l a t i o n :  

A R i c h a r d s o n  i n q u i r y  i s  d e s i g n e d  t o  fer re t  o u t  
p r o c e d u r a l  p r e j u d i c e  o c c a s i o n e d  b y  a p a r t y ' s  
d i s c o v e r y  v i o l a t i o n .  W i l c o x  v .  S t a t e ,  s u p r a .  
I n  a s c e r t a i n i n g  w h e t h e r  t h i s  t y p e  o f  p r e j u d i c e  
e x i s t s  i n  a g i v e n  case, a t r i a l  c o u r t  m u s t  be 
c o g n i z a n t  o f  t w o  s epa ra t e  b u t  i n t e r r e l a t e d  
a s p e c t s .  F i r s t ,  t h e  j u d g e  must  d e c i d e  w h e t h e r  
t h e  d i s c o v e r y  v i o l a t i o n  p r e v e n t e d  t h e  a g g r i e v e d  
p a r t y  from p r o p e r l y  p r e p a r i n g  f o r  t r i a l .  
S e c o n d ,  t h e  j u d g e  m u s t  d e t e r m i n e  t h e  approp- 
r i a t e  s a n c t i o n  t o  i n v o k e  f o r  t h e  v i o l a t i o n .  
I d .  

372 So.2d a t  88 ( e m p h a s i s  a d d e d ) .  

R i c h a r d s o n  v .  S t a t e ,  246 So.2d 7 7 1  ( F l a .  1 9 7 1 ) .  



I n  t h e  p r e s e n t  case, a f t e r  t h e  t r i a l  c o u r t  was made aware of 

t h e  v i o l a t i o n ,  t h e  o n l y  i n q u i r y  made was i n t o  t h e  i n a d v e r t e n c e  o r  

w i l l f u l n e s s  of P e t i t i o n e r ' s  f a i l u r e  t o  disc lose  t h e  w i t n e s s  t o  

t h e  s t a t e  (R3- 4) .  T h e r e  was no  i n q u i r y  i n t o  t h e  p r e j u d i c e  t o  t h e  

s t a t e .  N o r  w a s  t h e r e  a n y  d e t e r m i n a t i o n  t h a t  e x c l u s i o n  of t h e  

w i t n e s s ,  a s  opposed  t o  a l e s s  d r a s t i c  remedy, was t h e  appropr ia te  

s a n c t i o n  t o  impose. 

The  t r i a l  c o u r t  e r r e d  i n  t o t a l l y  e x c l u d i n g  t h e  w i t n e s s  w i t h-  

o u t  making a n  a d e q u a t e  i n q u i r y  i n t o  t h e  p r e j u d i c e  t o  t h e  s t a t e  

a n d  i n t o  t h e  a p p r o p r i a t e  s a n c t i o n  t o  i n v o k e  fo r  t h e  v i o l a t i o n .  

S m i t h  v .  S t a t e ,  s u p r a ;  O ' B r i e n  v. S t a t e ,  454 So.2d 675  ( F l a .  5 t h  

DCA 1 9 8 4 )  ( t r i a l  c o u r t  f a i l e d  t o  c o n d u c t  a n  a d e q u a t e  i n q u i r y  i n t o  

p r e j u d i c e  t o  s t a t e  a n d  t h e  t r i a l  c o u r t  s h o u l d  n e v e r  e x c l u d e  

d e f e n s e  w i t n e s s  e x c e p t  when t h e  v i o l a t i o n  i s  p u r p o s e f u l ,  p r e j u d i -  

c i a l  and w i t h  i n t e n t  t o  t h w a r t  j u s t i c e ) .  

I n  t h i s  c a se  t h e  d i s t r i c t  c o u r t  c i t e d  t o  Nava v .  S t a t e ,  450 

S o . 2 d  6 0 6 ,  6 0 9  ( F l a .  4 t h  DCA 1 9 8 4 )  for  t h e  q e n e r a l  p r o p o s i t i o n  

t h a t  t h e  l ack  of a proffer  of t h e  c o n t e n t s  of t h e  e x c l u d e d  e v i -  

d e n c e  t o  d e t e r m i n e  w h a t  e f f e c t ,  i f  a n y ,  t h e  e v i d e n c e  would have  

h a d  o n  t h e  p r o c e e d i n g s  p r e c l u d e s  r e l i e f .  H o w e v e r ,  i n  t h i s  par-  

t i c u l a r l y  u n i q u e  s i t u a t i o n ,  t h e  f a i l u r e  of t h e  r e c o r d  t o  i n d i c a t e  

t h e  c o n t e n t s  of t h e  e x c l u d e d  t e s t i m o n y  c a n n o t  be  u s e d  t o  d e n y  

P e t i t i o n e r ' s  r e l i e f .  I n s t e a d ,  t h e  f a i l u r e  of t h e  record t o  

i n d i c a t e  t h e  c o n t e n t s  of t h e  e x c l u d e d  t e s t i m o n y  i s  t h e  v e r y  error 

P e t i t i o n e r  c o m p l a i n s  of  -- i .e.  t h e  f a i l u r e  t o  h o l d  a n  a d e q u a t e  

R i c h a r d s o n  i n q u i r y  p r i o r  t o  d e p r i v i n g  P e t i t i o n e r  o f  h i s  S i x t h  

Amendment r i g h t  t o  p r e s e n t  a w i t n e s s  i n  h i s  d e f e n s e .  
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An i n q u i r y  i n t o  t h e  c o n t e n t s  o f  t h e  e v i d e n c e  which  is  n o t  

d i s c l o s e d  i s  a n  i n d i s p e n s i b l e  c o m p o n e n t  of a n  a d e q u a t e  

R i c h a r d s o n  i n q u i r y .  T h e  t r i a l  c o u r t  n e e d s  t o  know t h e  complete 

c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  d i s c o v e r y  v i o l a t i o n ,  i n c l u d i n g  t h e  

n a t u r e  o f  t h e  e v i d e n c e  b e i n g  e x c l u d e d ,  i n  o r d e r  t o  d e t e r m i n e  

w h e t h e r  t h e  o f f e n d e d  p a r t y ' s  a b i l i t y  t o  p r epa re  for  t r i a l  h a s  

b e e n  i m p a i r e d .  F o r  e x a m p l e ,  i f  t h e  u n d i s c l o s e d  w i t n e s s  was t o  

p r o v i d e  a l i b i  e v i d e n c e ,  t h e  s t a t e  wou ld  be s e v e r e l y  p r e j u d i c e d  

i n  p r e p a r i n g  f o r  t r i a l .  T h e  s t a t e  w o u l d  n o t  b e  a b l e  t o  a d e-  

q u a t e l y  i n v e s t i g a t e  w h e t h e r  t h e  a l i b i  w i t n e s s  was l e g i t i m a t e  i f  

it was o n l y  g i v e n  n o t i c e  of t h e  w i t n e s s  o n  t h e  d a y  o f  t r i a l .  On 

t h e  o t h e r  h a n d ,  i f  t h e  u n d i s c l o s e d  w i t n e s s  was m e r e l y  g o i n g  t o  

r e b u t  a s t a t e  w i t n e s s  o n  a v e r y  mino r  matter  which  t h e  s t a t e  was 

a l r e a d y  aware o f ,  t h e  p r o c e d u r a l  p r e j u d i c e  p r o b a b l y  would be so 

min ima l  t h a t  a s a n c t i o n  would n o t  be appropriate .  T h e  p o i n t  is ,  a 

t r i a l  c o u r t  c a n n o t  c o n d u c t  a n  a d e q u a t e  R i c h a r d s o n  i n q u i r y  i n t o  

w h e t h e r  t h e  s t a t e ' s  a b i l i t y  t o  prepare fo r  t r i a l  court  would b e  

be p r e j u d i c e d  by t h e  f a i l u r e  t o  d i sc lose  c e r t a i n  e v i d e n c e  w i t h o u t  

i n q u i r i n g  i n t o  t h e  n a t u r e  of t h a t  e v i d e n c e .  

Moreover ,  t h e  t r i a l  c o u r t  mus t  a l so  i n q u i r e  i n t o  t h e  n a t u r e  

of t h e  e v i d e n c e  b e i n q  e x c l u d e d  i n  o r d e r  t o  i n t e l l i g e n t l y  d e t e r -  

mine  w h e t h e r  t h e  d r a s t i c  s a n c t i o n  o f  t o t a l l y  e x c l u d i n g  t h e  w i t -  

n e s s  i s  a p p r o p r i a t e .  F o r  example ,  i f  t h e  e x c l u d e d  e v i d e n c e  was 

mere ly  c u m u l a t i v e ,  o r  of l i t t l e  s u b s t a n t i v e  v a l u e ,  t h e  t r i a l  

c o u r t  m i g h t  d e c i d e  t o  e x e r c i s e  i t s  d i s c r e t i o n  by e x c l u d i n g  t h e  

e v i d e n c e .  However, i f  t h e  e v i d e n c e  was t h e  k e y  t o  t h e  d e f e n s e ,  a 

l e s s e r  s a n c t i o n  may b e  a p p r o p r i a t e .  I n  o t h e r w o r d s ,  t h e  t r i a l  
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c o u r t  c a n n o t  d e t e r m i n e  t h e  appropr ia te  s a n c t i o n  t o  impose w i t h o u t  

f i r s t  d e l v i n g  i n t o  t h e  n a t u r e  o f  t h e  u n d i s c l o s e d  e v i d e n c e .  Com- 

p a r e ,  S m i t h  v. S t a t e ,  500 So.2d 1 2 5 ,  126  ( F l a .  1 9 8 6 )  ( f a i l u r e  t o  

h o l d  a d e q u a t e  R i c h a r d s o n  i n q u i r y  i s  p e r  se r e v e r s i b l e  e r r o r  

b e c a u s e  i n q u i r y  i t s e l f  was d e s i g n e d  t o  d e t e r m i n e  whether  v i o l a -  

t i o n  was i n  f a c t  h a r m l e s s ) .  Here, t h e  i n q u i r y  i n t o  t h e  complete 

c i r c u m s t a n c e s ,  i n  o r d e r  t o  d e t e r m i n e  t h e  appropriate  s a n c t i o n  t o  

impose, was d e s i g n e d  t o  f e r r e t  o u t  s u c h  t h i n g s  a s  t h e  h a r m  

i n c u r r e d  by t h e  d e f e n d a n t  i n  e x c l u d i n g  h i s  w i t n e s s .  

But  f o r  t h e  lack o f  a n  a d e q u a t e  i n q u i r y  r e q u i r e d  t o  d e t e r -  

m i n e  i f  a s a n c t i o n  s h o u l d  b e  imposed,  and t h e  appropriate s a n c-  

t i o n  t o  b e  imposed,  t h e  r e c o r d  w o u l d  r e f l e c t  t h e  n a t u r e  of t h e  

e x c l u d e d  t e s t i m o n y .  The  v e r y  r e a s o n  fo r  a R i c h a r d s o n  i n q u i r y  is  

t o  d e t e r m i n e  what  harm is  c a u s e d  t o  b o t h  p a r t i e s  by impos ing ,  or  

n o t  impos ing ,  c e r t a i n  s a n c t i o n s .  T h u s ,  w h e r e  t h e  t r i a l  c o u r t  

f a i l s  t o  make t h e  r e q u i r e d  i n q u i r y ,  t h e  harm t o  t h e  p a r t i e s  i n  

impos ing ,  o r  n o t  impos ing ,  s a n c t i o n s  i s  n e v e r  r e f l e c t e d  i n  t h e  

r e c o r d .  A s  t h i s  C o u r t  n o t e d  i n  H o l l a n d  v .  S t a t e ,  503  So.2d 1250  

( F l a .  1 9 8 7 ) ,  t h e  f a i l u r e  t o  h o l d  a r e q u i r e d  h e a r i n g ,  wh ich  i t s e l f  

p r e v e n t s  t h e  d i s s e m i n a t i o n  o f  e v i d e n c e  s h o w i n g  h a r m ,  c a n n o t  b e  

u s e d  t o  d e n y  r e l i e f  o n  t h e  g r o u n d  t h a t  no  harm is  d e m o n s t r a t e d :  

I n d e e d ,  t h e  v e r y  r e a s o n  t h a t  t h e  r u l e  r equ i res  
t h a t  t h e  c o u r t  e i t h e r  g r a n t  t h e  h e a r i n g  o r  
a t t a c h  t h o s e  p o r t i o n s  of t h e  r e c o r d  which  would 
c o n c l u s i v e l y  show t h a t  t h e  d e f e n d a n t  i s  n o t  
e n t i t l e d  t o  r e l i e f ,  i s  p r e c i s e l y  b e c a u s e  no  
o t h e r  m e a n s  e x i s t s  by  w h i c h  a d e f e n d a n t  c a n  
p r e s e n t  a r e c o r d  t o  t h e  appe l l a te  c o u r t .  
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5 0 3  S o . 2 d  1 2 5 3 . 5  L i k e w i s e ,  h e r e  P e t i t i o n e r  s h o u l d  n o t  be 

d e n i e d  r e l i e f  f o r  t h e  f a i l u r e  t o  h o l d  a R i c h a r d s o n  i n q u i r y  wh ich ,  

i f  p r o p e r l y  c o n d u c t e d  a s  r e q u i r e d  b e f o r e  i m p o s i n g  s a n c t i o n s ,  

would h a v e  y i e l d e d  t h e  n a t u r e  of t h e  e x c l u d e d  e v i d e n c e .  

On p o i n t  t o  t h e  i n s t a n t  case i s  Plummer v .  S t a t e ,  454 So.2d 

6 1  ( F l a .  1st DCA 1 9 8 4 )  where t h e  f a i l u r e  t o  p r o f f e r  t h e  t e s t i m o n y  

d i d  n o t  w a i v e  t h e  i s s u e  w h e r e  t h e r e  w a s  a n  i n a d e q u a t e  i n q u i r y  

i n t o  t h e  e x t e n t  t h e  s t a t e  would b e  p r e j u d i c e d  and no  i n q u i r y  i n t o  

t h e  a p p r o p r i a t e n e s s  of t h e  s a n c t i o n :  

I n  t h e  p r e s e n t  case  t h e  l i m i t e d  i n q u i r y  which 
t h e  t r i a l  c o u r t  c o n d u c t e d  is c l e a r l y  d e f i c i e n t  
u n d e r  R i c h a r d s o n .  The c o u r t  made no attempt t o  
a s c e r t a i n  t h e  e x t e n t  t o  which  t h e  s t a t e  would 
b e  p r e j u d i c e d ,  a n d  t h e  c o u r t  f u r t h e r  "made no 
search  of a m a n n e r  i n  w h i c h  t o  r e c t i f y  a n y  
p o s s i b l e  p r e j u d i c e  s h o r t  of t h e  e x c l u s i o n . "  
Compare Adams v .  S t a t e ,  366 So.2d 1236  (F la .  2d 
DCA 1 9 7 9 ) .  Whi l e  a p p e l l a n t  made no p r o f f e r  o f  
t h e  c o n t e s t e d  t e s t i m o n y ,  i n  t h e  c i r c u m s t a n c e s  
h e r e  P r e s e n t e d  w e  d o  n o t  deem s u c h  D r o f f e r  t o  

& & 

be e s s e n t i a l .  W e  t h e r e f o r e  f i n d  t h a t  t h e  t r i a l  
c o u r t  a b u s e d  i t s  d i s c r e t i o n  by  e x c l u d i n g  t h e  
w i t n e s s '  t e s t i m o n y  w i t h o u t  c o n d u c t i n g  a n  a d e -  
q u a t e  i n q u i r y  i n t o  t h e  c i r c u m s t a n c e s  o f ,  and  
c o n s i d e r i n g  l e s s  s e v e r e  s a n c t i o n s  f o r ,  a p p e l-  
l a n t ' s  d i s c o v e r y  v i o l a t i o n .  

H o l l a n d  i s  f a c i a l l y  d i s t i n g u i s h a b l e  b e c a u s e  i t  d e a l t  w i t h  a 
d e n i a l  of a m o t i o n  fo r  p o s t - c o n v i c t i o n  relief which  was h e l d  
t o  be h a r m l e s s  i n  t h e  d i s t r i c t  c o u r t .  However, t h e  i m p o r t a n t  
p r i n c i p l e ,  t h a t  a d e f e n d a n t  c a n n o t  b e  p u n i s h e d  f o r  a t r i a l  
c o u r t ' s  f a i l u r e  t o  h o l d  a r e q u i r e d  h e a r i n g  w h i c h  wou ld  h a v e  
p r o d u c e d  t h e  r e q u i r e d  e v i d e n c e ,  i s  appl icable  i n  t h e  i n s t a n t  
case. 
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4 5 4  S o . 2 d  a t  6 2- 6 3  ( e m p h a s i s  a d d e d ) .  Aga in ,  w i t h o u t  a n  i n q u i r y  

i n t o  t h e  complete c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  v i o l a t i o n ,  

i n c l u d i n g  t h e  n a t u r e  of t h e  u n d i s c l o s e d  e v i d e n c e ,  i t  c a n n o t  be 

d e t e r m i n e d  i f  a n y ,  or  what ,  s a n c t i o n  s h o u l d  be imposed.  P e t i -  

t i o n e r  c a n n o t  b e  d e n i e d  r e l i e f  d u e  t o  t h e  v e r y  error  which he  

c o m p l a i n s  of -- i .e.  t h e  t r i a l  c o u r t ' s  f a i l u r e  t o  i n q u i r e  i n t o  

t h e  complete c i r c u m s t a n c e s ,  i n c l u d i n g  t h e  n a t u r e  of t h e  e v i d e n c e  

e x c l u d e d ,  p r i o r  t o  impos ing  s a n c t i o n s .  R a t h e r ,  t h e  t r i a l  c o u r t  

s h o u l d  have  made t h e  r e q u i r e d  i n q u i r y  b e f o r e  d e p r i v i n g  P e t i t i o n e r  

of h i s  S i x t h  Amendment r i g h t  t o  p r e s e n t  a w i t n e s s  i n  h i s  own 

d e f e n s e .  
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CONC L U S I ON 

B a s e d  o n  t h e  f o r e g o i n g  a r g u m e n t  a n d  a u t h o r i t i e s  c i t e d  

t h e r e i n ,  P e t i t i o n e r  w o u l d  r e q u e s t  t h a t  t h i s  H o n o r a b l e  C o u r t  

r e v e r s e  t h e  d i s t r i c t  c o u r t ' s  a f f i r m a n c e  o f  h i s  c o n v i c t i o n  fo r  

s a l e  o f  c o c a i n e  and  d i r e c t  t h a t  t h i s  c a u s e  b e  remanded  f o r  a new 

t r i a l .  

R e s p e c t f u l l y  s u b m i t t e d ,  

RICHARD L. JORANDBY 
P u b l i c  D e f e n d e r  
1 5 t h  J u d i c i a l  C i r c u i t  o f  F l o r i d a  
3 0 1  N.  O l i v e  Avenue/9th  F l o o r  
West Palm Beach ,  F l o r i d a  33401 
( 4 0 7 )  355-2150 

x s s i s t a n t  P u b l i c  D e f e n d e r  

CEFQIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a c o p y  h e r e o f  h a s  been  f u r n i s h e d  t o  

C E L I A  A .  TERENZIO, A s s i s t a n t  A t t o r n e y  G e n e r a l ,  E l i s h a  N e w t o n  

D i m i c k  B u i l d i n g ,  S u i t e  204,  111 G e o r g i a  Avenue,  West Palm Beach ,  

F l o r i d a ,  33401 by  c o u r i e r  t h i s  SL3)hday o f  December, 1988 .  
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