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PRELIMINARY STATEMENT 

T h e  P e t i t i o n e r  w a s  t h e  A p p e l l a n t  i n  t h e  c o u r t  below and  t h e  

D e f e n d a n t  i n  t h e  t r i a l  c o u r t .  Respondent  was t h e  Appellee i n  t h e  

c o u r t  below and  t h e  P r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  

T h e  f o l l o w i n g  symbol w i l l  b e  u s e d  i n  t h i s  b r i e f :  

I' R" Record  o n  Appeal 
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ARGUMENT 

POINT INVOLVED 

T H E  T R I A L  COURT E R R E D  I N  E X C L U D I N G  A DEFENSE 
WITNESS ON THE BASIS OF A DISCOVERY V I O L A T I O N  
WITHOUT FIRST M A K I N G  AN ADEQUATE I N Q U I R Y  INTO 
THE P R E J U D I C E  TO THE STATE AND WITHOUT I N Q U I R -  
I N G  INTO WHETHER EXCLUSION WAS THE APPROPRIATE 
SANCTION TO INVOKE FOR THE VIOLATION. 

I n  i t s  b r i e f  R e s p o n d e n t  c la ims t h a t  P e t i t i o n e r  i s  n o t  

e n t i t l e d  t o  re l ie f  d u e  t o  t h e  v e r y  error h e  c o m p l a i n s  of -- i . e .  

t h e  t r i a l  c o u r t ' s  f a i l u r e  t o  a s c e r t a i n  t h e  n a t u r e  o f  t h e  e v i d e n c e  

p r io r  t o  impos ing  t h e  u l t i m a t e  s a n c t i o n  of e x c l u s i o n  of t h e  e v i -  

d e n c e .  T h i s  claim is  n o t  l o g i c a l .  

P e t i t i o n e r  r e a l i z e s  t h e  i m p o r t a n c e  of p r o f f e r i n g  e v i d e n c e  t o  

t h e  t r i a l  c o u r t .  T h i s  C o u r t  n o t e d  t h e  i m p o r t a n c e  o f  p r o f f e r i n g  

e v i d e n c e ,  i n  p e r m i t t i n g  t h e  t r i a l  c o u r t  a n  o p p o r t u n i t y  to  make 

d e t e r m i n a t i o n s ,  i n  M a t t h e w s  v .  S t a t e ,  1 7 7  So. 321,  130  F l a .  53 

( F l a .  1 9 3 8 )  by s t a t i n g :  

I t  a l s o  appears  from t h e  r e c o r d  t h a t  t h e r e  was 
no  p r o f f e r  of p r o p o s e d  t e s t i m o n y ,  and t h e r e f o r e  
n o  o p p o r t u n i t y  p r e s e n t e d  t o  t h e  t r i a l  court t o  
d e t e r m i n e  w h e t h e r  or  n o t  t h e  t e s t i m o n y  e l i c i t e d  
c o u l d  be o f  any  b e n e f i t  t o  t h e  a c c u s e d .  T h e r e-  
fore ,  no error  is shown. 

1 7 7  So. a t  324 (emphasis a d d e d ) .  Howeve r ,  i n  t h e  s i t u a t i o n  a t  

ba r ,  u n l i k e  o t h e r  s i t u a t i o n s  where rel ief  w a s  d e n i e d  d u e  t o  t h e  

lack of a proffer by a p a r t y ,  t h e  t r i a l  c o u r t  a b s o l u t e l y  c a n n o t  

p r o p e r l y  e x e r c i s e  i t s  d i s c r e t i o n  i n  e x c l u d i n g  e v i d e n c e  as  a s anc-  

t i o n  w i t h o u t  f i r s t  l e a r n i n g  o f  t h e  n a t u r e  o f  s u c h  e v i d e n c e  

t h r o u g h  a p r o f f e r .  S e e  B r a d f o r d  v .  S ta te ,  278 So.2d 624 ( F l a .  

1 9 7 3 ) . l  I n  o t h e r w o r d s ,  i n  t h i s  u n i q u e  s i t u a t i o n ,  t h e  l a c k  o f  a 

I n  B r a d f o r d ,  s u p r a ,  i t  appears t h a t  t h e r e  was no  p r o f f e r  o f  
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p r o f f e r  i s  p a r t  of t h e  error now c o m p l a i n e d  o f  -- t h e  lack of an  

a d e q u a t e  h e a r i n g  which was r e q u i r e d  p r i o r  t o  u t i l i z a t i o n  of  t h e  

e x t r e m e  s a n c t i o n  of e x c l u s i o n  o f  t h e  w i t n e s s .  A s  e v e r y o n e  knows, 

t h e  t r i a l  c o u r t  c o n d u c t s  and  c o n t r o l s  t h e  R i c h a r d s o n  i n q u i r y .  As 

e v e r y o n e  knows,  it is t h e  d u t y  of t h e  t r i a l  c o u r t  t o  make a com- 

p le t e  i n q u i r y  t o  d e t e r m i n e  i f  t h e  v i o l a t i o n  was w i l l f u l  a n d  pre-  

j u d i c i a l ,  and  i t  i f  so f i n d s ,  t o  make f u r t h e r  i n q u i r i e s  t o  d e t e r -  

m i n e  t h e  a p p r o p r i a t e  s a n c t i o n  t o  impose. T h u s ,  c o n t r a r y  t o  

R e s p o n d e n t ' s  c l a im ,  w h e r e  t h e  t r i a l  c o u r t  c o n d u c t s  and  c o n t r o l s  

t h e  h e a r i n g  so as  t o  d e c i d e  t h a t  t h e  e v i d e n c e  w i l l  b e  e x c l u d e d  

merely b e c a u s e  a v i o l a t i o n  e x i s t s ,  b u t  c h o o s e s  n o t  t o  c o n d u c t  t h e  

r e q u i r e d  i n q u i r y  i n t o  t h e  n a t u r e  of t h e  e x c l u d e d  e v i d e n c e  i n  

order  t o  d e t e r m i n e  t h e  appropriate  s a n c t i o n  t o  impose, i n  r e a l i t y  

t h e r e  is  no o p p o r t u n i t y  f o r  a n  a i r i n g  o f  t h e  e v i d e n c e .  T h e  t r i a l  

c o u r t ' s  f a i l u r e  t o  h o l d  t h e  r e q u i r e d  h e a r i n g ,  which  p r e v e n t s  t h e  

t h e  e x c l u d e d  e v i d e n c e .  A s  n o t e d  b y  t h i s  C o u r t  i n  B r a d f o r d  
t h e  t r i a l  c o u r t  s u m m a r i l y  d e n i e d  a m o t i o n  t o  d e l a y ,  t h u s  
e x c l u d i n g  w i t n e s s e s ,  mere ly  b a s e d  o n  t h e  f a c t  of non- dis-  
c l o s u r e  o f  t h e  n a m e s .  N o  p r o f f e r  was r e f e r r e d  to. I n  Nava 
v .  S t a t e ,  450  S o . 2 d  6 0 6  ( F l a .  4 t h  DCA 1 9 8 4 )  t h e  d i s t r i c t  
c o u r t  r e a s o n e d  t h a t  b e c a u s e  W i l s o n  v .  S t a t e ,  270 So.2d 426 
( F l a .  3d  DCA 1 9 6 9 )  i n v o l v e d  a p rof fe r  of t h e e x c l u d e d  tes t i-  
mony a n d  w a s  c i t e d  i n  B r a d f o r d ,  t h a t  there must  h a v e  b e e n  a 
p r o f f e r  i n  B r a d f o r d .  H o w e v e r ,  i t  m u s t  be n o t e d  t h a t  t h e  
r e v e r s a l  i n  W i l s o n  w a s  n o t  d u e  t o  t h e  f a i l u r e  of t h e  t r i a l  
c o u r t  t o  i n q u i r e  i n t o  t h e  n a t u r e  of t h e  u n d i s c l o s e d  e v i d e n c e  
p r io r  t o  impos ing  t h e  s a n c t i o n  of e x c l u s i o n  a s  was p r e s e n t  i n  
B r a d f o r d  a n d  i n  t h i s  case.  R a t h e r ,  i n  W i l s o n  a proper  
i n q u i r y ,  i n c l u d i n g  d e t e r m i n i n g  t h e  n a t u r e  of t h e  e v i d e n c e  
t h r o u g h  a proffer ,  w a s  c o n d u c t e d ,  but i n  view of t h e  t o t a l  
c i r c u m s t a n c e s  t h e  t r i a l  c o u r t  erred i n  u t i l i z i n g  t h e  s a n c t i o n  
o f  e x c l u d i n g  t h e  w i t n e s s .  C o n s e q u e n t l y ,  t h e  c i t a t i o n  o f  
W i l s o n  b y  t h i s  C o u r t  i n  B r a d f o r d  does n o t  show t h e r e  w a s  a 
p r o f f e r  i n  B r a d f o r d .  I f  a n y t h i n g ,  t h e  r e f e r e n c e  t o  a summar- 
i a l  d e n i a l ,  a l o n F w i t h  t h e  complete l a c k  of i n q u i r y  and no 
m e n t i o n  o f  t h e  n a t u r e  o f  t h e  e v i d e n c e ,  i n d i c a t e s  t h e  l a ck  o f  
a proffer .  
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d i s s e m i n a t i o n  o f  t h e  r e q u i r e d  i n f o r m a t i o n ,  c a n n o t  b e  u s e d  t o  

d e n y  rel ief  on t h e  g r o u n d  t h a t  t h e  d e f e n d a n t  f a i l e d  t o  p r o f f e r  

e v i d e n c e .  See H o l l a n d  v .  S t a t e ,  503 So .2d  1 2 5 0 ,  1 2 5 3  ( F l a .  

1 9 8 7 ) .  T h i s  s h o u l d  b e  p a r t i c u l a r l y  t r u e  whe re  t h e  d e f e n d a n t  is 

b e i n g  d e p r i v e d  o f  a r i g h t  which  is o n e  of t h e  most f u n d a m e n t a l  a n  

a c c u s e d  h a s  -- i . e .  t h e  r i g h t  t o  p r e s e n t  w i t n e s s e s  i n  h i s  own 

d e f e n s e .  

R e s p o n d e n t  a l s o  c la ims t h a t  there  was no error b e c a u s e  t h e  

t r i a l  c o u r t  c o n d u c t e d  a n  a d e q u a t e  i n q u i r y  w h i c h  c a s t e d  " s e r i o u s  

d o u b t  a s  t o  t h e  i m p o r t a n c e  o f  t h e  e x c l u d e d  t e s t i m o n y "  (Respon-  

d e n t ' s  b r i e f  a t  7 ) .  From t h i s  R e s p o n d e n t  c o n c l u d e s  P e t i t i o n e r  

was m e r e l y  a t t e m p t i n g  t o  t h w a r t  j u s t i c e  by c a l l i n g  t h e  w i t n e s s .  

However, p r io r  t o  t h e  s a n c t i o n  of e x c l u d i n g  t h e  w i t n e s s ,  t h e r e  

was n o  i n q u i r y  t o  d e t e r m i n e  t h e  n a t u r e  o f  t h e  e x c l u d e d  e v i d e n c e .  

The  e v i d e n c e  may h a v e  b e e n  e x t r e m e l y  i m p o r t a n t  t o  t h e  d e f e n s e  

case ,  o r  i t  may h a v e  b e e n  of m i n i m a l  i m p o r t a n c e .  To  c o n c l u d e  

t h a t  t h e  e v i d e n c e  was of min ima l  i m p o r t a n c e  i s  t o  i n d u l g e  i n  p u r e  

s p e c u l a t i o n .  Aga in ,  t h e  t r i a l  c o u r t  w a s  r e q u i r e d  t o  i n q u i r e  i n t o  

t h e  n a t u r e  of t h e  e v i d e n c e  before i t  c o u l d  d e t e r m i n e  i f  imposi- 

t i o n  of t h e  s e v e r e  s a n c t i o n  of e x c l u d i n g  s u c h  e v i d e n c e  was 

appropriate.  P e t i t i o n e r  r e l i e s  o n  h i s  b r i e f  o n  t h e  meri ts  f o r  

f u r t h e r  a rgumen t  o n  t h i s  p o i n t .  
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.. 

CONCLUSION 

B a s e d  o n  t h e  f o r e g o i n g  a r g u m e n t  a n d  a u t h o r i t i e s  c i t e d  

t h e r e i n ,  P e t i t i o n e r  w o u l d  reques t  t h a t  t h i s  H o n o r a b l e  C o u r t  

r e v e r s e  t h e  d i s t r i c t  c o u r t ' s  a f f i r m a n c e  of h i s  c o n v i c t i o n  f o r  

s a l e  o f  cocaine and d i r e c t  t h a t  t h i s  cause b e  remanded  f o r  a new 

t r i a l .  
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