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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  a p p e l l a n t  a n d  t h e  r e s p o n d e n t  was t h e  

appellee i n  t h e  F o u r t h  Dis t r ic t  C o u r t  o f  A p p e a l .  I n  t h i s  b r i e f  

t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  t h e y  appear  b e f o r e  t h i s  

H o n o r a b l e  C o u r t .  A c o p y  o f  t h e  d i s t r i c t  c o u r t ' s  o p i n i o n  i s  

a t t a c h e d  t o  t h i s  b r i e f  as  t h e  Appendix. 

T h e  f o l l o w i n g  symbol w i l l  be used: 

I' R" Record on Appeal 
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.I STATEMENT OF THE CASE AND FACTS 

On J u n e  9 ,  1986 ,  P e t i t i o n e r ,  TERRENCE LOVE, was c h a r g e d  w i t h  

t w o  c o u n t s  of armed r o b b e r y  w i t h  a f i r e a r m  u n d e r  F l a .  S t a t .  S 

8 1 2 . 1 3 ( 1 )  a n d  ( 2 ) ( a )  ( C o u n t s  I a n d  11), a n d  o n e  c o u n t  o f  posses- 

s i o n  of a f i r e a r m  w h i l e  engaged  i n  a c r i m i n a l  o f f e n s e  u n d e r  F l a .  

S t a t .  S 7 9 0 . 0 7 ( 2 )  ( C o u n t  111) ( R 1 2 - 1 3 ) .  P e t i t i o n e r  was found  

g u i l t y  o f  a l l  three  o f f e n s e s  a s  c h a r g e d  ( R 1 4 ) .  The  t r i a l  c o u r t  

departed from t h e  recommended g u i d e l i n e  s e n t e n c e .  On appea l  t h e  

F o u r t h  D i s t r i c t  C o u r t  o f  Appeal found  three of t h e  f o u r  r e a s o n s  

f o r  d e p a r t u r e  t o  b e  i n v a l i d  a n d  remanded t o  t h e  t r i a l  c o u r t  f o r  

r e s e n t e n c i n g  (R16-17) .  

.. 

A t  t h e  r e s e n t e n c i n g  h e a r i n g  o n  December 2 1 ,  1987 ,  t h e  t r i a l  

c o u r t  d epa r t ed  f r o m  t h e  r ecommended  g u i d e l i n e s  a n d  s e n t e n c e d  
t P e t i t i o n e r  t o  n i n e t e e n  ( 1 9 )  y e a r s  i n  p r i s o n  f o r  each o f  t h e  

L robber ies  a n d  f i f t e e n  ( 1 5 )  y e a r s  i n  p r i s o n  f o r  p o s s e s s i n g  a . 
f i r e a r m  d u r i n g  a f e l o n y  ( R 2 0 - 2 2 ) .  T h e  t r i a l  c o u r t  e n t e r e d  a n  

order1 g i v i n g  t h e  f o l l o w i n g  r e a s o n s  fo r  d e p a r t u r e :  

T h e  D e f e n d a n t ' s  c r i m i n a l  a c t i v i t y  i s  of a n  
e s c a l a t i n g  n a t u r e  f rom p r o p e r t y  crimes t o  
v i o l e n t  p e r s o n a l  crimes w i t h  t h e  u t i l i z a t i o n  o f  
a f i r e a r m .  T h i s  C o u r t  f i n d s  t h a t  t h e  a b o v e  
f i n d i n g  i s  s u f f i c i e n t  t o  j u s t i f y  a d e p a r t u r e  o f  
t h e  D e f e n d a n t ' s  p r e s u m p t i v e  s e n t e n c e .  

On J a n u a r y  5 ,  1 9 8 8 ,  P e t i t i o n e r  t i m e l y  f i l e d  h i s  n o t i c e  of appea l  

I ( R 2 8 ) .  On October  26 ,  1988 ,  t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal 

~ a f f i r m e d  P e t i t i o n e r ' s  c o n v i c t i o n s  a n d  s e n t e n c e s  a n d  cer t i f ied  t h e  

f o l l o w i n g  q u e s t i o n  a s  o n e  of g r e a t  p u b l i c  i m p o r t a n c e :  

. *  T h e  t r i a l  c o u r t  made t h i s  o rder  o n  December 9 ,  1987 ,  which  
was p r io r  t o  t h e  r e s e n t e n c i n g  h e a r i n g  (R25). 



WHERE A P P E L L A N T ' S  C O N V I C T I O N  O F  TWO COUNTS O F  
ARMED ROBBERY AND ONE COUNT OF P O S S E S S I O N  O F  A 
FIREARM DURING THE COMMISSION O F  A FELONY ( S A I D  
R O B B E R I E S )  WAS V A L I D  UNDER THEN E X I S T I N G  LAW 
AND WAS A F F I R M E D  ON A P P E A L  TO THIS COURT, BUT 
THE DUAL S E N T E N C E S  T H E R E F O R  WERE R E V E R S E D  ON 
S A I D  A P P E A L  DUE T O  I M P R O P E R  D E S I G N A T I O N  OF 
SEVERAL INVALID GROUNDS FOR DEPARTURE FROM T H E  
G U I D E L I N E S ,  CAN A P P E L L A N T  NOW R E L Y  RETROAC-  
T I V E L Y  ON HALL V .  S T A T E ,  517 So.2d 678  ( F l a .  
1 9 8 8 )  D E C I D E D  BY T H E  SUPREME COURT O F  FLORIDA 
DURING THE INTERIM,  I N  WHICH THE SUPREME COURT 
O F  F L O R I D A  DURING T H E  I N T E R I M ,  I N  WHICH T H E  
SUPREME COURT OVERRULED THE HOLDING I N  GIBSON 
V .  S T A T E ,  4 5 4  So.2d 553 ( F l a .  1 9 8 4 ) ,  THEREBY 
CHANGING T H E  P R I O R  LAW BY P R E C L U D I N G  DUAL 
CONVICTIONS AND SENTENCES WHERE T H E  DEFENDANT 
I S  CHARGED W I T H  TWO CRIMINAL VIOLATIONS A R I S I N G  
OUT O F  ONE CRIMINAL ACT. 

O n  November 23,  1988, P e t i t i o n e r  t ime ly  f i l e d  a notice t o  invoke  

t h e  d i s c r e t i o n a r y  j u r i s d i c t i o n  of t h i s  C o u r t .  O n  D e c e m b e r  6 ,  

t h i s  C o u r t  i s s u e d  a n  o rder  s e t t i n g  a b r i e f i n g  s c h e d u l e  fo r  t h i s  

cause. 



.. i 

-.  

c 

SUMMARY OF ARGUMENT 

1. T h i s  C o u r t ' s  d e c i s i o n  i n  X a l l  v .  S ta te ,  517 So.2d 678 

( F l a .  1988), made it c lear  t h a t  d u a l  c o n v i c t i o n s  for  r o b b e r y  w i t h  

a f i r e a r m ,  a n d  p o s s e s s i o n  o f  a f i rearm w h i l e  engaged  i n  a c r imi-  

n a l  o f f e n s e ,  a r e  improper. H a l l ,  s u p r a ,  was d e c i d e d  o n  t h e  same 

d a y  t h a t  t h e  n o t i c e  of appeal was f i l e d  i n  t h e  i n s t a n t  case. The  

d e c i s i o n  i n  H a l l ,  s u p r a ,  s h o u l d  a p p l y  i n  t h e  i n s t a n t  case for  a 

number  of s e p a r a t e  r e a s o n s .  F i r s t ,  d o u b l e  j e o p a r d y  v i o l a t i o n s  

a r e  f u n d a m e n t a l  a n d  may be corrected a t  a n y  t i m e .  Second ,  - H a l l ,  

s u p r a ,  was t h e  law a t  t h e  t i m e  o f  t h e  appeal a n d  s h o u l d  c o n t r o l  

t h e  r e s u l t  i n  t h e  i n s t a n t  case .  T h i r d ,  it would be m a n i f e s t l y  

u n j u s t  f o r  H a l l  t o  a p p l y  o n l y  t o  those i n d i v i d u a l s  whose c o n v i c-  

t i o n s  a n d  s e n t e n c e s ,  f o r  t h e  e x a c t  same c o n d u c t  a s  P e t i t i o n e r ,  

o c c u r r e d  a t  a more f o r t u n a t e  time t h a n  P e t i t i o n e r ' s  c o n v i c t i o n s  

a n d  s e n t e n c e s .  F a i r n e s s  r e q u i r e s  t h a t  Hal l  b e  e q u a l l y  app l i cab le  

t o  P e t i t i o n e r ' s  case. P e t i t i o n e r ' s  s e n t e n c e  fo r  p o s s e s s i o n  of a 

firearm w h i l e  engaged  i n  a c r i m i n a l  o f f e n s e  s h o u l d  be r e v e r s e d .  

2. T h e  t r i a l  c o u r t  departed f rom t h e  recommended g u i d e l i n e  

s e n t e n c e  d u e  t o  a n  e s c a l a t i n g  p a t t e r n  of c r i m i n a l  a c t i v i t y .  For 

a p a t t e r n  o f  c r i m i n a l  a c t i v i t y  t o  b e  a v a l i d  r e a s o n  fo r  d e p a r t u r e  

t h e  t r i a l  c o u r t  m u s t  r e c i t e  a s p e c i f i c  p a t t e r n  of c r i m i n a l  

c o n d u c t .  Here, t h e  t r i a l  c o u r t  d i d  n o t  r ec i t e  s u c h  a p a t t e r n .  

T h e  t r i a l  c o u r t  m e r e l y  r e f e r r e d  t o  t h e  j u d g m e n t  a n d  s e n t e n c e  

f o r m .  C o n s e q u e n t l y ,  t h e  c o u r t ' s  r e a s o n  fo r  d e p a r t u r e  was i n v a-  

l i d .  P e t i t i o n e r ' s  s e n t e n c e s  mus t  be r e v e r s e d .  

- 4 -  



I n  a d d i t i o n  m e r e l y  b e c a u s e  P e t i t i o n e r  committed a s e r i o u s  

p e r s o n a l  crime f o r  t h e  f i r s t  t i m e ,  does n o t  mean  t h a t  t h e r e  was 

a n  e s c a l a t i n g  p a t t e r n  of crime. I n s t e a d ,  t he r e  mus t  be a se r i e s  

of e s c a l a t i n g  crimes. T h u s ,  t h i s  r e a s o n  f o r  d e p a r t u r e  was 

i n v a l i d .  P e t i t i o n e r ’ s  s e n t e n c e s  mus t  be r e v e r s e d .  

. .  
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ARGUMENT 

POINT I 

- * :. 

. .  

PETITIONER'S CONVICTION AND SENTENCE FOR BOTH 
ROBBERY WITH A FIREARM AND POSSESSION OF A 
FIREARM WHILE ENGAGED I N  A C R I M I N A L  OFFENSE 
VIOLATES THE DOUBLE JEOPARDY CLAUSE. 

On A u g u s t  2 7 ,  1 9 8 6 ,  P e t i t i o n e r  was f o u n d  g u i l t y  o f ,  a n d  

s e n t e n c e d  f o r ,  b o t h  r o b b e r y  w i t h  a f i r e a r m  u n d e r  - F l a .  S t a t .  S 

8 1 2 . 1 3 ( 1 )  a n d  ( 2 ) ( a )  ( C o u n t s  I a n d  11),  a n d  p o s s e s s i o n  o f  a 

f i r e a r m  w h i l e  e n g a g e d  i n  a c r i m i n a l  o f f e n s e  u n d e r  - F l a .  S t a t .  S 

7 9 0 . 0 7  ( C o u n t  111) ( R 1 4 ) .  P e t i t i o n e r  a p p e a l e d  t h e  c o n v i c t i o n s  

a n d  sentences.  On December 21 ,  1987 ,  P e t i t i o n e r  was r e s e n t e n c e d  

f o r  e a c h  of t h e  a b o v e  c o n v i c t i o n s  (R20-22) P e t i t i o n e r  a p p e a l e d  

a g a i n .  One o f  t h e  i s s u e s  o n  appeal w a s  w h e t h e r  d u a l  c o n v i c t i o n s  

a n d  s e n t e n c e s  f o r  b o t h  r o b b e r y  w i t h  a firearm and  possession of a 

f i r e a r m  w h i l e  engaged  i n  a criminal o f f e n s e  were proper.  O n  t h e  

v e r y  d a t e  of t h e  f i l i n g  o f  t h e  n o t i c e  of appea l  i n  t h i s  case, 

J a n u a r y  7 ,  1 9 8 8 ,  i n  H a l l  v .  S t a t e ,  5 1 7  S o . 2 d  6 7 8  ( F l a .  1 9 8 8 ) ,  

t h i s  C o u r t  h e l d  t h a t  d u a l  c o n v i c t i o n s  f o r  b o t h  o f f e n s e s  was 

improper.2 However,  t h e  d i s t r i c t  c o u r t  h e l d  t h a t  H a l l  was 

d e c i d e d  too l a t e  t o  h e l p  P e t i t i o n e r .  C o n s e q u e n t l y ,  t h e  d i s t r i c t  

court  a f f i r m e d  P e t i t i o n e r ' s  c o n v i c t i o n s  a n d  s e n t e n c e s ,  b u t  d i d  

c e r t i f y  t h e  f o l l o w i n g  q u e s t i o n :  

WHERE APPELLANT'S CONVICTION OF TWO COUNTS OF 
ARMED ROBBERY AND ONE COUNT OF POSSESSION OF A 
FIREARM DURING THE COMMISSION OF A FELONY (SAID 
ROBBERIES) WAS V A L I D  U N D E R  THEN EXISTING LAW 

I n  H a l l ,  s u p r a ,  t h i s  C o u r t  o v e r r u l e d  S t a t e  v.  G i b s o n ,  452 
So.2d 553 ,558  ( F l a .  1 9 8 4 ) ,  whe re  t h i s  C o u r t  h e l d  t h a t  c o n v i c-  
t i o n s  a n d  sentences f o r  b o t h  t h e  o f f e n s e s  were n o t  p r o h i b i t e d  
by t h e  d o u b l e  j e o p a r d y  c lause  b e c a u s e  o f  l e g i s l a t i v e  i n t e n t .  

- 6 -  
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AND WAS AFFIRMED ON APPEAL TO THIS COURT, BUT 
THE DUAL SENTENCES THEREFOR WERE REVERSED ON 
SAID APPEAL D U E  TO IMPROPER DESIGNATION OF 
SEVERAL I N V A L I D  GROUNDS FOR DEPARTURE FROM THE 
G U I D E L I N E S ,  CAN APPELLANT NOW RELY RETROAC- 
TIVELY ON HALL V.  STATE, 517  S o . 2 d  6 7 8  ( F l a .  
1 9 8 8 )  D E C I D E D  BY THE SUPREME COURT OF FLORIDA 
DURING THE INTERIM, I N  W H I C H  THE SUPREME COURT 
OF FLORIDA D U R I N G  THE INTERIM, I N  W H I C H  THE 
SUPREME COURT OVERRULED THE HOLDING I N  GIBSON 
V .  STATE, 4 5 4  S o . 2 d  553 ( F l a .  1 9 8 4 ) ,  THEREBY 
C H A N G I N G  THE PRIOR LAW BY PRECLUDING DUAL 
CONVICTIONS AND SENTENCES WHERE THE DEFENDANT 
I S  CHARGED WITH TWO CRIMINAL VIOLATIONS A R I S I N G  
OUT OF ONE CRIMINAL ACT. 

A s  c a n  b e  s e e n  by t h e  c e r t i f i e d  q u e s t i o n ,  t h e  d i s t r i c t  court  

a n a l y z e d  t h e  p r e s e n t  d o u b l e  j e o p a r d y  i s s u e  o n l y  i n  terms o f  

w h e t h e r  t h i s  C o u r t ' s  d e c i s i o n  i n  H a l l  c a n  b e  a p p l i e d  retroac- 

t i v e l y .  However ,  P e t i t i o n e r  r e spec t fu l ly  s u b m i t s  t h a t  t h e  i s s u e  

i n  t h i s  case d o e s  n o t  r e a l l y  i n v o l v e  t h e  re t roac t ive  a p p l i c a t i o n  

o f  H a l l .  I n  a n y  e v e n t ,  H a l l  s h o u l d  b e  a p p l i e d  t o  t h i s  case f o r  

a n y  one o f  severa l  reasons. 

- 

F i r s t ,  d o u b l e  j e o p a r d y  v i o l a t i o n s  may b e  c o r r e c t e d  a t  a n y  

t i m e .  T h i s  C o u r t ' s  d e c i s i o n  i n  Hal l ,  supra,  was b a s e d  on Carawan 

v. S t a t e ,  5 1 5  S o . 2 d  1 6 1 , 1 6 3  ( F l a .  1 9 8 7 ) ,  i n  w h i c h  it was made 

c l e a r  t h a t  t h e  c e n t r a l  i s s u e  was w h e t h e r  t h e  d o u b l e  j e o p a r d y  

c l a u s e  was v i o l a t e d .  Because t h i s  i s s u e  i n v o l v e s  a d o u b l e  

j e o p a r d y  v i o l a t i o n ,  i t  is  f u n d a m e n t a l  a n d  t h e  v i o l a t i o n  may be 

c o r r e c t e d  a t  a n y  t i m e ,  even a f t e r  a c r i m i n a l  g u i l t y  p lea ,  S ta t e  

v .  J o h n s o n ,  4 8 3  So .2d  4 2 0  (Fla, 1 9 8 6 ) ,  or  even where  it h a s  n o t  

been a s s e r t e d  u n t i l  a f t e r  a l l  appeals had b e e n  c o n c l u d e d .  Hudson 

v .  L o u i s i a n a ,  450  U . S .  40 ,  1 0 1  S . C t .  970 ,  67 L.Ed.2d 30 ( 1 9 8 1 ) .  

- 7 -  



Consequently, Petitioner's conviction and sentence for possession -" . 

._ 
c 

of a firearm during the commission of a felony should be re- 

versed. 

Second, the application of Hall, supra, is - not a retroactive 

application of that decision. Hall was decided on January 7, 

1988. The notice of appeal in this case was filed on the same 

date (R28). Thus, the law at the time of the appeal should be 

applied at the time of the appellate decision. Cantor v. Davis, 

489 So.2d 18,20 (Fla. 1986). Those who have not completed the 

appellate process are entitled to the benefit of the law in 

effect at the time of the decision of their case. State v. 

Stafford, 484 So.2d 1244,1245 (Fla. 1986). At the time of this 

appeal the law is clear that the dual convictions involved here 

violate double jeopardy. Consequently, Petitioner's conviction 

and sentence for possession of a firearm during the commission of 

a felony should be reversed. 

Third, Hall, supra, should have retroactive application. As 

noted by this Court in Witt v. State, 387 So.2d 922, 925 (Fla. 

1980), the issue of whether to apply a decision retroactively 

depends on weighing two goals of the criminal justice system - 
ensuring finality of a case and ensuring fairness and uniformity 

of cases. Finality should be abridged only where the more 

compelling objective of ensuring fairness and uniformity appears. 

Witt, supra at 925. Where it would be manifestly unjust to treat 

individuals differently merely due to the timing of their cases, 

this Court has made it a policy of principle to apply decisions * -  

retroactively: 
A .  - 

- 8 -  
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Upon c o n s i d e r a t i o n ,  w e  have  now conc luded  a s  a 
ma t t e r  o f  p o l i c y  t h a t  t h e  p r i n c i p l e  o f  Palmer 
s h o u l d  b e  a p p l i e d  r e t r o a c t i v e l y .  W e  b e l i e v e  
t h a t  it would be m a n i f e s t l y  u n f a i r  f o r  p r i so-  
n e r s  s u c h  a s  Bass ,  who r e c e i v e d  c o n s e c u t i v e  
minimum mandatory s e n t e n c e s  p r io r  t o  Palmer, t o  
b e  t r e a t e d  d i f f e r e n t l y  f rom t h o s e  who had t h e  
g o o d  f o r t u n e  o f  b e i n g  s e n t e n c e d  f o r  s imi la r  
conduc t  a f t e r  t h a t  d e c i s i o n  was r e n d e r e d .  

B a s s  v. S t a t e ,  1 3  F.L.W. 5 2 7 , 5 2 8  ( F l a .  September 1, 1 9 8 8 ) .  I t  

w o u l d  b e  m a n i f e s t l y  u n f a i r  t o  n o t  a p p l y  - H a l l ,  s u p r a ,  t o  P e t i -  

t i o n e r ' s  case m e r e l y  b e c a u s e  H a l l  was n o t  d e c i d e d  u n t i l  t h e  d a y  

t h a t  P e t i t i o n e r  f i l e d  h i s  n o t i c e  o f  appeal, w h i l e  it is a p p l i e d  

t o  o thers  who were f o r t u n a t e  enough t o  be c o n v i c t e d  and s e n t e n c e d  

f o r  t h e  e x a c t  same conduc t  a t  a l a t e r  time. H a l l ,  s u p r a ,  s h o u l d  

a p p l y  r e t r o a c t i v e l y .  C o n s e q u e n t l y ,  P e t i t i o n e r ' s  c o n v i c t i o n  and 

s e n t e n c e  f o r  p o s s e s s i o n  of a f i r e a r m  d u r i n g  t h e  c o m m i s s i o n  o f  a 

f e l o n y  s h o u l d  b e  r e v e r s e d .  

For a n y  o n e  of t h e  t h r e e  r e a s o n s  g i v e n  above ,  Hall ,  s u p r a ,  

s h o u l d  b e  a p p l i e d  t o  t h e  i n s t a n t  case. P e t i t i o n e r ' s  c o n v i c t i o n  

and  s e n t e n c e  f o r  p o s s e s s i o n  o f  a f i r e a r m  d u r i n g  t h e  commission o f  

a f e l o n y  s h o u l d  be r e v e r s e d .  I n  a d d i t i o n ,  b e c a u s e  t h e  r e v e r s a l  

o f  t h i s  c o n v i c t i o n  and s e n t e n c e  w i l l  r e s u l t  i n  t h e  e l i m i n a t i o n  of 

t e n  ( 1 0 )  p o i n t s  s c o r e d  on  t h e  g u i d e l i n e  scoresheet, P e t i t i o n e r ' s  

recoinmended g u i d e l i n e  r a n g e  w i l l  b e  lowered f rom s e v e n  ( 7 )  t o  

n i n e  ( 9 )  y e a r s  t o  f i v e - a n d - a - h a l f  ( 5  1 / 2 )  t o  s e v e n  ( 7 )  y e a r s 8  

P e t i t i o n e r ' s  o t h e r  s e n t e n c e s  m u s t  b e  r e v e r s e d  a n d  r emanded  f o r  

r e s e n t e n c i n g  a f t e r  c o n s i d e r a t i o n  of t h e  r e c o m p u t e d  g u i d e l i n e  

scoresheet . 3  

- * -  

I f  t h e  t r i a l  c o u r t  d e c i d e s  t o  d e p a r t  t o  t h e  same e x t e n t  h e  
* .  * o r i g i n a l l y  d e p a r t e d ,  t h e  lower recommended g u i d e l i n e  r a n g e  

would  cause  a lower t o t a l  s e n t e n c e .  I n  a d d i t i o n ,  i f  t h e  

- 9 -  



POINT I1 

T h e  

THE T R I A L  COURT ERRED I N  D E P A R T I N G  FROM THE 
RECOMMENDED G U I D E L I N E  SENTENCE. 

t r i a l  c o u r t  g a v e  t h e  f o l l o w i n g  w r i t t e n  r e a s o n  f o r  

d e p a r t u r e :  

T h e  D e f e n d a n t ' s  c r i m i n a l  a c t i v i t y  i s  o f  a n  
e s c a l a t i n g  n a t u r e  f r o m  p r o p e r t y  crimes t o  
v i o l e n t  p e r s o n a l  crimes w i t h  t h e  u t i l i z a t i o n  o f  
a f i r e a r m .  T h i s  C o u r t  f i n d s  t h a t  t h e  a b o v e  
f i n d i n g  is s u f f i c i e n t  t o  j u s t i f y  a d e p a r t u r e  of 
t h e  D e f e n d a n t  ' s p r e s u m p t i v e  s e n t e n c e .  S e e  t h e  
f e l o n y  judgment  and  s e n t e n c e  sheet .  

(R24) .  As c a n  be s e e n  f r o m  t h e  t r i a l  c o u r t ' s  order ,  t h e  t r i a l  

c o u r t  f a i l e d  t o  r e c i t e  a s p e c i f i c  p a t t e r n  of c r i m i n a l  c o n d u c t  t o  

show a n  e s c a l a t i n g  p a t t e r n  o f  c r i m i n a l  c o n d u c t .  The r e f e r e n c e  t o  

t h e  judgment  and  s e n t e n c e  sheets  (R14,20-22) d o e s  n o t  show s u c h  a 

- . .  

p a t t e r n .  As n o t e d  by  t h i s  C o u r t  i n  S t a t e  v. J o n e s ,  530 So.2d 53  

( F l a .  1 9 8 8 ) ,  t h e  f a i l u r e  t o  r e c i t e  t o  a s p e c i f i c  p a t t e r n  o f  

c o n d u c t  w i l l  i n v a l i d a t e  t h e  p a t t e r n  a s  a v a l i d  r e a s o n  f o r  depar-  

t u r e :  

I f  t h e  t r i a l  c o u r t ' s  o r d e r  f a i l s  t o  rec i te  a 
s p e c i f i c  p a t t e r n  o f  c r i m i n a l  c o n d u c t ,  t h e n  a 
d e f e n d a n t ' s  p a t t e r n  of c r i m i n a l  a c t i v i t y  a n d  
t h e  t i m i n g  of t h e  c o m m i s s i o n  of t h e  o f f e n s e s  
c a n n o t  c o n s t i t u t e  c lear  a n d  c o n v i n c i n g  r e a s o n s  
fo r  d e p a r t u r e  from t h e  p r e s u m p t i v e  g u i d e l i n e s  
s e n t e n c e .  

5 3 0  So .2d  a t  5 5 .  A t  - bar  t h e  t r i a L  c o u r t  d i d  n o t  r ec i t e  t o  a n y  

s p e c i f i c  f a c t s  i n d i c a t i n g  a n  e s c a l a t i n g  p a t t e r n  o f  c r i m i n a l  

t r i a l  c o u r t  i s  u n a w a r e  of t h e  a c t u a l  p r e s u m p t i v e  s e n t e n c e  
u n d e r  t h e  g u i d e l i n e s ,  t h e  c o u r t  lacks s u f f i c i e n t  i n f o r m a t i o n  
t o  d e c i d e  w h e t h e r  t o  depart and  t h e  e x t e n t  o f  t h e  d e p a r t u r e .  
See D e l a i n e  v .  S t a t e ,  $86 So.2d 39 ( F l a .  2d DCA 1 9 8 6 ) .  
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a c t i v i t y .  Compare t h e  t r i a l  c o u r t ' s  r e c i t a t i o n  i n  W i l l i a m s  v .  

S t a t e ,  5 0 4  S o . 2 d  3 9 2 , 3 9 3  ( F l a .  1 9 8 7 ) .  Thus ,  t h e  d e p a r t u r e  mus t  

be r e v e r s e d .  

I n  a d d i t i o n ,  t h e  g u i d e l i n e s  scoresheet does show o n e  t h i r d  

d e g r e e  f e l o n y  a n d  a number  o f  m i s d e m e a n o r s .  Howeve r ,  m e r e l y  

b e c a u s e  P e t i t i o n e r  c o m m i t t e d  a s e r i o u s  p e r s o n a l  crime f o r  t h e  

f i rs t  t i m e  i n  t h i s  case ,  does n o t  mean t h e r e  is a n  e s c a l a t i n g  

p a t t e r n  of crime. T h e  e s c a l a t i n g  p a t t e r n  of crimes e x i s t s  o n l y  

where  there  is a ser ies  of i n c r e a s i n g l y  s e v e r e  c r i m i n a l  o f f e n s e s .  

- S e e  K e y s  v .  S t a t e ,  500 So.2d 1 3 4  ( F l a .  1 9 8 6 )  ( commiss ion  of f o u r  

crimes e s c a l a t i n g  i n  n a t u r e ) ;  W i l l i a m s  v .  S t a t e ,  504 So.2d 392 

( F l a .  1 9 8 7 )  ( n i n e  e s c a l a t i n g  o f f e n s e s  o v e r  t e n  y e a r s ) .  I n  t h i s  

case t h e r e  was n o  s e r i e s  of i n c r e a s i n g l y  s e v e r e  c r i m i n a l  o f f e n-  

ses. The  d e p a r t u r e  s h o u l d  b e  r e v e r s e d  a n d  P e t i t i o n e r  s h o u l d  be 

r e s e n t e n c e d  w i t h i n  t h e  recommended g u i d e l i n e  r a n g e .  

- 11 - 
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CONCLUSION 

For t h e  r e a s o n s  s t a ted  i n  P o i n t  I ,  P e t i t i o n e r  r e q u e s t s  t h i s  

H o n o r a b l e  C o u r t  t o  q u a s h  t h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  w i t h  

d i r e c t i o n s  t h a t  P e t i t i o n e r ' s  c o n v i c t i o n  and  s e n t e n c e  f o r  posses- 

s i o n  o f  a firearm d u r i n g  t h e  commiss ion  o f  a c r i m i n a l  o f f e n s e  b e  

r e v e r s e d  a n d ,  b e c a u s e  s u c h  r e v e r s a l  a f f e c t s  t h e  r ecommended  

g u i d e l i n e  r a n g e ,  h i s  o t h e r  s e n t e n c e s  m u s t  be  r e v e r s e d  a n d  t h e  

c a u s e  r e m a n d e d  f o r  r e c o m p u t a t i o n  of t h e  g u i d e l i n e  score a n d  

r e s e n t e n c i n g .  

For t h e  r e a s o n s  s t a t e  i n  P o i n t  11, P e t i t i o n e r  r e s p e c t f u l l y  

r e q u e s t s  t h i s  H o n o r a b l e  C o u r t  t o  r e v e r s e  h i s  s e n t e n c e s  a n d  t o  

r emand  t h i s  c a u s e  for  r e s e n t e n c i n g  w i t h i n  t h e  recommended g u i d e-  

l i n e  r a n g e .  

R e s p e c t f u l l y  s u b m i t t e d ,  

RICHARD L. JORANDBY 
P u b l i c  D e f e n d e r  
1 5 t h  J u d i c i a l  C i r c u i t  o f  F l o r i d a  
The Gove rnmen ta l  C e n t e r / 9 t h  Floor 
301  N o r t h  O l i v e  Avenue 
West Palm Beach ,  F l o r i d a  33401 
( 4 0 7 )  355-2150 

A- ANDERSON 
A s s i s t a n t - P u b l i c  D e f e n d e r  W 

C o u n s e l  f o r  P e t i t i o n e r  
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