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PRELIMINARY STATEMENT 

T h e  Petitioner was the appellant and Respondent was the 

appellee in the Fourth District Court of Appeal. In the brief, 

the parties will be referred to as they appear before this Honor- 

able Court. 

The following symbol will be used: 

'I R" Record on Appeal 

- 1 -  



ARGUMENT 

POINT I 

PETITIONER'S C O N V I C T I O N  AND SENTENCE FOR BOTH 
ROBBERY W I T H  A F I R E A R M  AND POSSESSION OF A 
F I R E A R M  W H I L E  ENGAGED I N  A C R I M I N A L  O F F E N S E  
VIOLATES THE DOUBLE JEOPARDY CLAUSE. 

T h r o u g h o u t  i t s  a r g u m e n t  o n  t h i s  i s s u e  R e s p o n d e n t  d i s t i n -  

g u i s h e s  cases and c la ims t h a t  P e t i t i o n e r  s h o u l d  be d e n i e d  r e l i e f  

b e c a u s e  h e  d i d  n o t  p r e s e n t  t h i s  i s s u e  t o  t h e  d i s t r i c t  c o u r t  d u r-  

i n g  h i s  i n i t i a l  a p p e a l .  H o w e v e r ,  i t  m u s t  be n o t e d  t h a t  a t  t h e  

t i m e  of  t h e  a p p e a l ,  a n d  e v e n  a t  t h e  t i m e  o f  r e s e n t e n c i n g ,  t h i s  

i s s u e  w a s  c o n t r o l l e d  b y  S t a t e  v .  G i b s o n ,  452  S o . 2 d  553  ( F l a .  

1 9 8 4 ) .  P e t i t i o n e r  c o u l d  n o t  be e x p e c t e d  t o  ra ise  t h i s  i s s u e  i n  

t h e  d i s t r i c t  c o u r t  w h i c h  was t h e n  b o u n d  b y  G i b s o n  w h i c h  was 

d i r e c t l y  o n  p o i n t .  T h e  f i r s t  o p p o r t u n i t y  t o  u t i l i z e  H a l l  v .  

S t a t e ,  517 S o . 2 d  6 7 8  ( F l a .  1 9 8 8 )  w a s  d u r i n g  t h e  appeal i n  t h e  

F o u r t h  D i s t r i c t .  I t  w o u l d  b e  a m a n i f e s t  i n j u s t i c e  t o  p e r m i t  

r e l i e f  t o  o t h e r s  w i t h  t h e  same i s s u e  w h i l e  d e n y i n g  P e t i t i o n e r  

r e l i e f  e v e n  t hough  h e  had  r a i s e d  H a l l ,  s u p r a ,  a t  t h e  f i r s t  a v a i l -  

a b l e  o p p o r t u n i t y  o n  d i r e c t  appeal and n o t  d u r i n g  p o s t - c o n v i c t i o n  

p r o c e e d i n g s .  

R e s p o n d e n t  n e x t  c l a i m s  t h a t ,  e v e n  t hough  t h e  p r e s e n t  i s s u e  

had n o t  b e e n  i n i t i a l l y  d e c i d e d  b y  t h e  d i s t r i c t  c o u r t ,  t h a t  t h e  

i n s t a n t  i s s u e  i s  c o n t r o l l e d  by t h e  law of t h e  case. I n  P r e s t o n  

v .  S t a t e ,  444  So.2d 939 ( F l a .  1 9 8 4 )  t h i s  C o u r t  n o t e d  t h a t  l a w  of 

t h e  case d o c t r i n e  w i l l  g e n e r a l l y  c o n t r o l  where  t h e  i s s u e  h a s  been  

a d j u d i c a t e d  p r e v i o u s l y  i n  t h e  case ,  b u t  t h a t  where  a m a n i f e s t  

i n j u s t i c e  would r e s u l t  r e c o n s i d e r a t i o n  is w a r r a n t e d :  
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W e  d o  r e c o g n i z e  t h e  g e n e r a l  r u l e  t h a t  a l l  
p o i n t s  of l a w  w h i c h  h a v e  b e e n  a d j u d i c a t e d  
become t h e  " l a w  of t h e  case . "  G r e e n e  v .  
- Massey, 384 So.2d 24,  2 8  ( F l a .  1 9 8 0 ) .  However, 
a n  a p p e l l a t e  c o u r t  does h a v e  t h e  power t o  
r e c o n s i d e r  and correct e r r o n e o u s  r u l i n g s  n o t -  
w i t h s t a n d i n q  t h a t  s u c h  r u l i n q s  h a v e  become t h e  
l a w  of t h e  case .  S t r a z z u l a - v .  H e n d r i c k ,  1 7 7  
S o . 2 d  1, 4 ( F l a .  1 3 6 5 ) .  R e c o n s i d e r a t i o n  i s  
w a r r a n t e d  o n l y  i n  e x c e p t i o n a l  c i r c u m s t a n c e s  and  
w h e r e  r e l i a n c e  o n  t h e  p r e v i o u s  d e c i s i o n  would 
r e s u l t  i n  m a n i f e s t  i n j u s t i c e .  

444  S o . 2 d  a t  9 4 2 ;  -- see a l s o  Young v .  S t a t e ,  503  So.2d 1360 ,  1 3 6 1  

( F l a .  1st  DCA 1 9 8 7 )  ( a p p e l l a t e  c o u r t  s h o u l d  fo l low l a t e s t  pro- 

nouncements  of l a w  from h i g h e r  c o u r t  e v e n  t h o u g h  same i s s u e  was 

a p p a r e n t  law o f  case ,  a p p e l l a t e  c o u r t  s h o u l d  n o t  " b l i n d l y  and 

t e n a c i o u s l y  a d h e r e "  t o  a p p a r e n t  l a w  o f  case  w h i c h  i s  no  l o n g e r  

t h e  c o r r e c t  i n t e r p r e t a t i o n  of l a w ) .  I n  t h e  p r e s e n t  case  t h e  

d i s t r i c t  c o u r t  h a d  n e v e r  a d j u d i c a t e d  t h e  i s s u e  i n  q u e s t i o n  t h u s  

t h e  l a w  of t h e  c a se  d o c t r i n e  is  n o t  a p p l i c a b l e .  A l s o ,  a p p l y i n g  

s u c h  a d o c t r i n e  i n  t h i s  case would be  a m a n i f e s t  i n j u s t i c e .  

A l s o ,  d o u b l e  j e o p a r d y  v i o l a t i o n s  may be co r rec t ed  a t  any  

t i m e ,  e v e n  a f t e r  a g u i l t y  p lea ,  S t a t e  v .  J o h n s o n ,  483  So.2d 420 

( F l a .  1 9 8 6 ) ,  o r  e v e n  w h e r e  it  h a s  n o t  been  asserted u n t i l  a f t e r  

a l l  appea l s  h a v e  b e e n  c o n c l u d e d .  Hudson v .  L o u i s i a n a ,  450 U.S. 

4 0 ,  1 0 1  S . C t .  970 ,  67 L .Ed .2d  30 ( 1 9 8 1 ) .  Responden t  claims t h a t  

G i b s o n ,  s u p r a  a n d  H a l l ,  s u p r a ,  i n v o l v e  o n l y  l e g i s l a t i v e  i n t e n t  

and n o t  w h e t h e r  d o u b l e  j e o p a r d y  v i o l a t i o n s  o c c u r r e d .  W h i l e  those 

cases d o  i n v o l v e  t h e  i n t e r p r e t a t i o n  of l e g i s l a t i v e  i n t e n t ,  s u c h  

i n t e n t  i s  i n  i s s u e  i n  o r d e r  t o  d e t e r m i n e  t h e  p r i m a r y  i s s u e  

i n v o l v e d  -- w h e t h e r  t h e r e  was a d o u b l e  j e o p a r d y  v i o l a t i o n .  

A g a i n ,  t h e  d o u b l e  j e o p a r d y  v i o l a t i o n  here c a n  b e  c o r r e c t e d  a t  any  
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t i m e .  J o h n s o n ,  s u p r a ,  a t  4 2 2  ( n o t i n g  t h a t  t h e  " U n i t e d  S t a t e s  

S u p r e m e  C o u r t  h a s  h e l d  t h a t  t h e  r i g h t  n o t  t o  be twice placed i n  

j e o p a r d y  i s  ' f u n d a m e n t a l ' " ) .  

R e s p o n d e n t  r e l i e s  o n  H a r r i s  v .  S t a t e ,  520 So.2d 639 ( F l a .  

1st DCA 1 9 8 8 )  t o  a r g u e  t h a t  H a l l ,  s u p r a ,  s h o u l d  n o t  b e  appl ied t o  

P e t i t i o n e r ' s  case .  Howeve r ,  i n  H a r r i s ,  t h e  c o u r t  n e c e s s a r i l y  

i n d i c a t e s  t h a t  a v i o l a t i o n  o f  t h e  d o u b l e  jeopardy c l a u s e  i s  n o t  

f u n d a m e n t a l .  C l e a r l y ,  s u c h  a v i o l a t i o n  is f u n d a m e n t a l .  - I d .  I n  

a d d i t i o n ,  H a r r i s  i n v o l v e s  a p u r e l y  r e t r o a c t i v e  a p p l i c a t i o n  of 

H a l l ,  whereas t h e  i n s t a n t  case does n o t .  T h i s  C o u r t ' s  d e c i s i o n  

i n  H a l l  was t h e  l aw a t  t h e  t i m e  t h e  i n s t a n t  i s s u e  was r a i s e d  o n  

a p p e a l .  P e t i t i o n e r ,  u n l i k e  M r .  H a r r i s ,  was n o t  a t t a c k i n g  h i s  

d u a l  c o n v i c t i o n s  a n d  s e n t e n c e s  b y  way of t h e  p o s t - c o n v i c t i o n  

process .  B e c a u s e  h e  h a d  n o t  t o t a l l y  completed t h e  a p p e l l a t e  

process, P e t i t i o n e r  was e n t i t l e d  t o  t h e  law i n  effect  a t  t h e  t i m e  

t h e  d i s t r i c t  c o u r t  w a s  d e c i d i n g  h i s  appeal. S t a t e  v .  S t a f f o r d ,  

484 So.2d 1 2 4 4 ,  1245  ( F l a .  1 9 8 6 ) .  

F i n a l l y ,  a s s u m i n g  a r g u e n d o  t h a t  a d o u b l e  j e o p a r d y  v i o l a t i o n  

i s  n o t  f u n d a m e n t a l ,  a n d  t h a t  cases  s t i l l  i n  t h e  appe l l a te  pro- 

cess? a s  opposed  t o  t h e  c o l l a t e r a l  process, s h o u l d  n o t  app ly  t h e  

l a w  i n  e f f e c t  a t  t h e  t i m e  of t h e  appea l ,  H a l l  s h o u l d  s t i l l  be 

a p p l i e d  r e t r o a c t i v e l y  based o n  t h e  g o a l  of e n s u r i n g  f a i r n e s s  and  

u n i f o r m i t y  i n  cases. R e s p o n d e n t  h a s  n o t ,  a n d  c a n  n o t ,  l e g i t i -  

m a t e l y  a r g u e  t h a t  i t  w o u l d  n o t  b e  m a n i f e s t l y  u n f a i r  t o  t r e a t  

i n d i v i d u a l s  d i f f e r e n t l y  merely d u e  t o  t h e  t i m i n g  of t h e i r  cases.  
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See Bass  v .  S t a t e ,  1 3  F.L.W. 527,  528 ( F l a .  Sep t ember  1, 1 9 8 8 ) .  

F o r  t h e  r e a s o n s  s t a t e d  i n  P e t i t i o n e r ' s  B r i e f  o n  t h e  Merits a t  

pages 8 and  9 ,  H a l l  s h o u l d  a p p l y  r e t r o a c t i v e l y .  

P e t i t i o n e r  r e l i e s  o n  h i s  b r i e f  o n  t h e  meri ts  f o r  f u r t h e r  

a rgument  on  t h i s  p o i n t .  
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POINT I1 

T H E  T R I A L  COURT ERRED I N  D E P A R T I N G  FROM T H E  
RECOMMENDED G U I D E L I N E  SENTENCE. 

T h e  t r i a l  c o u r t ' s  w r i t t e n  o r d e r  fo r  d e p a r t u r e  i n d i c a t e s  t h a t  

d e p a r t u r e  w a s  d u e  t o  an  e s c a l a t i n g  p a t t e r n  of crime from p r o p e r t y  

cr imes t o  v i o l e n t  p e r s o n a l  crimes ( R 2 4 ) .  I n  h i s  b r i e f  o n  t h e  

m e r i t s ,  P e t i t i o n e r  posi ted t h a t  t h e  t r i a l  c o u r t  f a i l e d  t o  r ec i t e  

s u c h  a p a t t e r n  of  e s c a l a t i o n .  I n  r e s p o n s e ,  R e s p o n d e n t  c l a ims  

t h a t  t h e  t r i a l  c o u r t  a r t i c u l a t e d  a spec i f ic  p a t t e r n  of c o n d u c t  i n  

s u p p o r t  o f  t h e  r e a s o n  f o r  d e p a r t u r e  and c i t ed  t o  pages 7 and 8 o f  

t h e  r e c o r d .  However, a n  e x a m i n a t i o n  of t h e  t r i a l  c o u r t ' s  e x p l a n-  

a t i o n  shows t h a t  t h e  e x p l a n a t i o n  does n o t  s u p p o r t ,  b u t  i n s t e a d  

r e p u d i a t e s ,  t h e  t r i a l  c o u r t ' s  j u s t i f i c a t i o n  for d e p a r t u r e .  

A s  n o t e d  b y  R e s p o n d e n t ,  t h e  t r i a l  c o u r t  a r t i c u l a t e d  t h a t  

P e t i t i o n e r  f i rs t  was c o n v i c t e d  o f  a s s a u l t  and b a t t e r y  followed by 

c o n v i c t i o n s  f o r  r o b b e r y ,  a g g r a v a t e d  a s s a u l t  a n d  b a t t e r y ,  

a t t e m p t e d  s e x u a l  b a t t e r y  and t h e  p r e s e n t  c o u n t s  of r o b b e r y  (R7-  

8 ) .  Nowhere i s  t h e r e  a n y  r e f e r e n c e  t o  a n y  p r o p e r t y  crimes.l  

T h u s ,  t h i s  d o e s  n o t  c o n s t i t u t e  a r e c i t a t i o n  o f  a spec i f ic  p a t t e r n  

o f  c o n d u c t  w h i c h  s u p p o r t s  t h e  sole w r i t t e n  r e a s o n  fo r  d e p a r t u r e  

-- t h e  e s c a l a t i n g  n a t u r e  from p r o p e r t y  crimes t o  v i o l e n t  p e r s o n a l  

cr imes.  * C o n s e q u e n t l y ,  t h e  f a i l u r e  t o  r e c i t e  t h e  s p e c i f i c  

A l s o ,  t h e r e  i s  n o  e s c a l a t i n g  p a t t e r n ;  t h e r e  i s  s i m p l y  a 
r e p e t i t i v e  p a t t e r n .  

* I n  a d d i t i o n ,  t h i s  r e c i t a t i o n  i s  n o t  w i t h i n  t h e  t r i a l  c o u r t ' s  
w r i t t e n  o r d e r  f o r  d e p a r t u r e ,  a n d  when " t h e  t r i a l  c o u r t ' s  
order f a i l s  t o  rec i te  a spec i f ic  p a t t e r n  of c r i m i n a l  c o n d u c t "  
t h e  p a t t e r n  w i l l  n o t  b e  a v a l i d  r e a s o n  fo r  d e p a r t u r e .  See 
S t a t e  v. Jones, 530 So.2d 53 ( F l a .  1 9 8 8 ) .  
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p a t t e r n  o f  p r o p e r t y  crimes e s c a l a t i n g  t o  v i o l e n t  p e r s o n a l  crimes 

w i l l  i n v a l i d a t e  t h i s  a s  a r e a s o n  f o r  d e p a r t u r e .  See S t a t e  v .  

J o n e s ,  530 S o . 2 d  5 3 ,  55 ( F l a .  1 9 8 8 ) .  S i n c e  t h i s  was t h e  o n l y  

v a l i d  r e a s o n  fo r  d e p a r t u r e ,  t h e  d e p a r t u r e  s h o u l d  be r e v e r s e d  and 

P e t i t i o n e r  r e s e n t e n c e d  w i t h i n  t h e  g u i d e l i n e s .  P e t i t i o n e r  r e l i e s  

o n  h i s  b r i e f  o n  t h e  mer i t s  f o r  f u r t h e r  a rgumen t  o n  t h i s  p o i n t .  

- 7 -  



CONCLUSION 

F o r  t h e  r e a s o n s  s t a t e d  i n  P o i n t  I ,  P e t i t i o n e r  r e q u e s t s  t h i s  

H o n o r a b l e  C o u r t  t o  q u a s h  t h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  w i t h  

d i r e c t i o n s  t h a t  P e t i t i o n e r ' s  c o n v i c t i o n  and s e n t e n c e  f o r  posses- 

s i o n  of a firearm d u r i n g  t h e  commiss ion  of a c r i m i n a l  o f f e n s e  be  

r e v e r s e d  a n d ,  b e c a u s e  s u c h  r e v e r s a l  a f f e c t s  t h e  recommended  

g u i d e l i n e  r a n g e ,  h i s  o t h e r  s e n t e n c e s  m u s t  be r e v e r s e d  a n d  t h e  

c a u s e  r e m a n d e d  f o r  r e c o m p u t a t i o n  o f  t h e  g u i d e l i n e  score  a n d  

r e s e n t e n c i n g .  

F o r  t h e  r e a s o n s  s t a t e  i n  P o i n t  11, P e t i t i o n e r  r e s p e c t f u l l y  

r e q u e s t s  t h i s  H o n o r a b l e  C o u r t  t o  r e v e r s e  h i s  s e n t e n c e s  a n d  t o  

r e m a n d  t h i s  c a u s e  fo r  r e s e n t e n c i n g  w i t h i n  t h e  recommended g u i d e-  

l i n e  r a n g e .  

R e s p e c t f u l l y  s u b m i t t e d ,  

RICHARD L. JORANDBY 
P u b l i c  D e f e n d e r  
1 5 t h  J u d i c i a l  C i r c u i t  of F lo r ida  
301 N. O l i v e  Avenue/9th  Floor 
West Palm Beach,  F l o r i d a  33401  
( 4 0 7 )  355-2150 

xss i s t a n t  P u b l i c  D e f e n d e r  
F l o r i d a  B a r  N o .  374407 
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CER!I'IFICATE OF S E R V I C E  - 
I HEREBY C E R T I F Y  t h a t  a copy hereof  h a s  been f u r n i s h e d  t o  

C E L I A  A .  T E R E N Z I O ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  E l i s h a  N e w t o n  

D i m i c k  B u i l d i n g ,  S u i t e  204, 111 G e o r g i a  A v e n u e ,  West Pa lm B e a c h ,  

F l o r i d a ,  33401  by courier t h i s  -day of February ,  1989. 
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