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STATEMENT OF THE CASE AND FACTS 

On J u l y  24, 1985, a r o u n d  4:30 p . m .  D e t e c t i v e s  Gaf fney  and 

B a r n e s  o f  t h e  Broward S h e r i f f ' s  O f f i c e  were r o u t i n e l y  b o a r d i n g  

n o r t h b o u n d  b u s e s  a t  t h e  T r a i l w a y s  b u s  s t a t i o n  (R-68-69). P e t i -  

t i o n e r ,  t h e  o n l y  p e r s o n  on t h e  b u s ,  was seated a t  t h e  back  i n  t h e  

l a s t  s e a t  (R-69,80). G a f f n e y  approached  p e t i t i o n e r  a l t h o u g h  he  

had no susp ic ion  p e t i t i o n e r  was engaged i n  a n y  i l l e g a l  a c t i v i t y  

(R-87). Gaf fney  s t o o d  i n  t h e  a i s l e  t o  t h e  s i d e  o f  p e t i t i o n e r  and 

B a r n e s  s t o o d  beh ind  G a f f n e y  (R-80). 

G a f f n e y  a n d  B a r n e s  wore police j a c k e t s ,  spoke  o n l y  E n g l i s h  

t o  p e t i t i o n e r  a n d  i d e n t i f i e d  t h e m s e l v e s  a s  p o l i c e  o f f i c e r s  

c 

(R-80). G a f f n e y  a s k e d  i f  p e t i t i o n e r  had a moment t o  s p e a k  and 

p e t i t i o n e r  s a i d ,  " Y e s . "  (R-70,78). G a f f n e y  t h e n  a s k e d  w h e r e  

p e t i t i o n e r  was g o i n g  a n d  p e t i t i o n e r  handed Gaf fney  h i s  t i c k e t ,  

which r e a d  e i t h e r  F t .  Meyers or  Tampa (R-71). G a f f n e y  r e t u r n e d  

t h e  t i c k e t  a n d  t h e n  a s k e d  p e t i t i o n e r  i f  h e  h a d  a n y  b a g g a g e .  

P e t i t i o n e r  p o i n t e d  t o  t h e  o v e r h e a d  r a c k  (R-71). G a f f n e y  t h e n  

s a i d ,  " E x c u s e  m e ,  s i r ,  I would l i k e  t o  h a v e  c o n s e n t  t o  s e a r c h  and 

y o u  h a v e  a r i g h t  t o  r e f u s e  t h e  c o n s e n t  t o  s e a r c h . "  G a f f n e y  

t e s t i f i e d  t h a t  p e t i t i o n e r  r e p l i e d ,  " G o  ahead  and l o o k . "  (R-73). 

Gaf fney  t o o k  down t h e  b a g ,  a c l e a r  p l a s t i c  s a c k  w i t h  b l u e  

c h e c k s ,  a n d  l o o k e d  i n  i t .  H e  f o u n d  n i n e  o r  t e n  p a c k e t s  o f  

cocaine and a .38 r e v o l v e r  among p e t i t i o n e r ' s  p e r s o n a l  b e l o n g i n g s  

(R-74). P e t i t i o n e r  made n o  r e s p o n s e  when t o l d  o f  h i s  a r r e s t .  

B e f o r e  p e t i t i o n e r ' s  a r r e s t  Gaffney  h e a r d  p e t i t i o n e r  s p e a k  no more 
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c 

t h a n  s i x  words  i n  E n g l i s h  w i t h  a S p a n i s h  a c c e n t  (R-79,80). 

Afte rwards ,  p e t i t i o n e r  i n d i c a t e d  h e  d i d  n o t  u n d e r s t a n d  E n g l i s h  

(R-76). 

P e t i t i o n e r  was t r a n s p o r t e d  t o  t h e  S h e r i f f ' s  O f f i c e  a t  t h e  

a i r p o r t  w h e r e  O f f i c e r  L a S a n t a  r ead  p e t i t i o n e r  h i s  r i g h t s  i n  

S p a n i s h  (R-76,91). A t  n o  t i m e  d i d  O f f i c e r  L a S a n t a  h a v e  a n y  

c o n v e r s a t i o n  w i t h  p e t i t i o n e r  o r  s p e a k  t o  p e t i t i o n  i n  E n g l i s h  

( R - 9 1 ) .  L a S a n t a  t r a n s l a t e d  i n t o  S p a n i s h  q u e s t i o n s  posed b y  

G a f f n e y  t o  p e t i t i o n e r  (R-94) r e g a r d i n g  p e t i t i o n e r ' s  name,  p lace  

of b i r t h ,  r e s i d e n c e  a n d  o t h e r  s i m p l e  q u e s t i o n s  (R-96-97). 

L a S a n t a  t e s t i f i e d  a t  t h e  s u p p r e s s i o n  h e a r i n g  t h a t  h e  d rew a 

c o n c l u s i o n  t h a t  p e t i t i o n e r  spoke E n g l i s h  (R-94) ; t hough  LaSanta  

"had a f e e l i n g "  p e t i t i o n e r  c o u l d  u n d e r s t a n d  and s p e a k  E n g l i s h ,  h e  

a l s o  s a i d  p e t i t i o n e r ' s  k n o w l e d g e  o f  E n g l i s h  w a s  min ima l ,  t h a t  

p e t i t i o n e r  was u n a b l e  t o  u n d e r s t a n d  e v e r y t h i n g  G a f f n e y  a sked  

(R-97-98). 

A t  t h e  s u p p r e s s i o n  h e a r i n g ,  p e t i t i o n e r  ca l led  B r .  Michael 

Powers a s  an  e x p e r t  (R-13-20) i n  l i n g u i s t i c s ,  w i t h  t h e  a b i l i t y  t o  

d e t e r m i n e  a p e r s o n ' s  k n o w l e d g e  o f  a l a n g u a g e  b a s e d  on  t e s t i n g  

(R-29). D r .  Powers t e s t e d  p e t i t i o n e r  o n  December 3, 1985, when 

p e t i t i o n e r  came t o  D r .  Powers' o f f i c e  w i t h  h i s  w i f e .  H e  tes ted  

p e t i t i o n e r ' s  a c t i v e  and p a s s i v e  r e c o g n i t i o n  o f  S p a n i s h  a n d  h i s  

p a s s i v e  r e c o g n i t i o n  o f  E n g l i s h .  H e  d i d  not a s k  p e t i t i o n e r  t o  

s p e a k  E n g l i s h  (R-34). H i s  t e s t  was d e s i g n e d  t o  d e t e r m i n e  p e t i -  

t i o n e r ' s  r e c o g n i t i o n  of s p e c i f i c  w o r d s ,  " r i g h t  t o  r e f u s e  con- 

s e n t "  and a l so  "request c o n s e n t  t o  s e a r c h . "  (R-32). 
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P e t i t i o n e r  u n d e r s t o o d  t h e  c o n c e p t  o f  c o n s e n t  i n  h i s  own 

l a n g u a g e  (R- 36).  P e t i t i o n e r  a l s o  u n d e r s t o o d  t h e  word " c o n s e n t "  

i n  E n g l i s h  b u t  d i d  n o t  u n d e r s t a n d  t h e  words " s e a r c h "  o r  " r i g h t . "  

(R- 41- 42).  I n  E n g l i s h  p e t i t i o n e r  c o n f u s e d  t h e  word " r i g h t "  w i t h  

i t s  homonym "wri te ."  ( R - 4 3 ) .  

D r .  Powers d e t e r m i n e d  p e t i t i o n e r  was of a l o w  e d u c a t i o n a l  

l e v e l  and n o t  a l e a r n e d  s p e a k e r  i n  h i s  n a t i v e  l a n g u a g e  o f  Span-  

i s h .  I n  a d d i t i o n  t o  t h e  p h r a s e s  f o r  w h i c h  D r .  Powers  t e s t e d ,  

p e t i t i o n e r  a l so  d i d  n o t  u n d e r s t a n d  t h e  w o r d s  " s e a r c h , "  " t r i a l , "  

b u s  i n e  s s" 

or  " l e a r n . "  (R- 45) .  D r .  Powers  c o n c l u d e d  t h a t  p e t i t i o n e r  w a s  

n o t  l i n g u i s t i c a l l y  competent t o  u n d e r s t a n d  t h e  s t a t e m e n t  Detec- 

t i v e  Gaf fney  gave  him on  t h a t  day .  P e t i t i o n e r ' s  u n d e r s t a n d i n g  o f  

G a f f n e y ' s  w o r d s  wou ld  h a v e  b e e n ,  "Would you g i v e  m e  c o n s e n t  t o  

f r i s k , 'I r i g h t s , 'I r e m  a i n  , 'I show, I'pr e r o g  a t  i v  e s , I' 

your  bag.  You h a v e  t h e  t o  r e f u s e  c o n s e n t  t o  

your  bag."  (R- 47) .  

P e t i t i o n e r  t e s t i f i e d  t h r o u g h  a n  i n t e r p r e t e r  t h a t  t h e  d e t e c-  

t i v e  s t o o d  i n  f r o n t  o f  h i m  i n  t h e  a i s l e  o n  t h e  b u s  t h a t  d a y  

( R- 1 0 4 ) .  H e  d i d  n o t  t h i n k  h e  c o u l d  l e a v e .  He s a i d  h e  knew t h e  

E n g l i s h  word f o r  t i c k e t  a n d  h a n d e d  t h e  t i c k e t  t o  t h e  o f f i c e r s  

when t h e y  a s k e d  ( R- 1 0 5 ) .  P e t i t i o n e r  a l so  s a i d  h e  d i d  n o t  know 

t h a t  t h e  o f f i c e r s  had a s k e d  p e r m i s s i o n  t o  s e a r c h  o r  t h a t  h e  c o u l d  

r e f u s e .  H e  s a i d  when he  p o i n t e d  t o  t h e  bag t h e  o f f i c e r s  t o o k  i t .  
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P e t i t i o n e r  had n e v e r  s t u d i e d  E n g l i s h .  H e  had gone  t o  s c h o o l  

t h r o u g h  t h e  f o u r t h  g r a d e  i n  P u e r t o  Rico ,  w h e r e  h e  w a s  b o r n .  H e  

u n d e r s t o o d  some E n g l i s h  w o r d s  b u t  n o t  a l o t .  H e  s a i d  h e  spoke  

S p a n i s h  a t  home and a t  work and d i d  n o t  s p e a k  or u n d e r s t a n d  much 

E n g l i s h  even  though h e  had l i v e d  h e r e  f o r  25 y e a r s .  

H e  bought  h i s  b u s  t i c k e t  i n  M i a m i  b y  h i m s e l f  a n d  w a s  g o i n g  

t o  F t .  Myer s  ( R - 1 1 4 ) .  H e  d i d  n o t  g e t  o f f  i n  F t .  L a u d e r d a l e  b u t  

s t a y e d  on  t h e  bus .  A t  a l l  h i s  p r i o r  h e a r i n g s  he  had an  i n t e r p r e -  

t e r  o r  h i s  a t t o r n e y ,  Maria R ivas  Hamar, had e x p l a i n e d  t o  him i n  

S p a n i s h  what happened a f t e r  t h e  h e a r i n g .  H e  had n e v e r  s p o k e n  t o  

h i s  co- counse l  R icha rd  Hamar (R- 109- 110).  

A t  t h e  c l o s e  o f  t h e  s u p p r e s s i o n  h e a r i n g  t h e  s t a t e  was 

a l l o w e d  t o  i n t r o d u c e  i n t o  e v i d e n c e  p e t i t i o n e r ' s  s t a t e m e n t s  t o  

Judge  F r a n z a  a t  a bond h e a r i n g  o n  A u g u s t  5 ,  1 9 8 5  ( R- 1 0 1 ) .  A t  

t h a t  h e a r i n g ,  J u d g e  F r a n z a  had a d d r e s s e d  p e t i t i o n e r  and a s k e d  him 

how many y e a r s  had h e  been  h e r e .  P e t i t i o n e r  r e s p o n d e d ,  " Twen ty-  

f i v e .  I d o n ' t  know how t o  s p e a k . "  (Supp.  Record of August  5 ,  

1985 ,  SR - 3 ) .  P e t i t i o n e r ' s  s p e c i f i c  o b j e c t i o n  was s u s t a i n e d  t o  

g i v i n g  any  e v i d e n t i a r y  s u p p o r t  t o  s t a t e m e n t  by co- counse l  R icha rd  

Hamar a t  t h a t  August  5 ,  1985 ,  h e a r i n g  t h a t  p e t i t i o n e r  c o u l d  g e t  

b y  i n  E n g l i s h  ( R- 9 9 ) .  C o- c o u n s e l ,  Maria Riva  H a m a r ,  e x p l a i n e d  

t h a t  S t a t e m e n t  was made o n l y  b e c a u s e  h e r  par tner  d i d  n o t  w a n t  t o  

wai t  f o r  an  i n t e r p r e t e r  t o  complete t h e  bond h e a r i n g  (R- 99) .  

On a p p e a l ,  t w o  o t h e r  h e a r i n g s  were a l s o  made p a r t  o f  t h e  

a p p e l l a t e  r e c o r d  a l t h o u g h  n o t  b e f o r e  J u d g e  Carney  a t  t h e  t i m e  o f  

t h e  m o t i o n  t o  s u p p r e s s .  A t  a n  A u g u s t  1 5 ,  1 9 8 5 ,  bond  h e a r i n g  
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b e f o r e  J u d g e  F lee t  p e t i t i o n e r  had t e s t i f i e d  t h r o u g h  a n  i n t e r p r e -  

t e r  (R-4). A t  a bond h e a r i n g  o f  J u l y  29,  1985 ,  w i t h  J u d g e  F ranza  
.. 

p e t i t i o n e r  s a i d  t h r o u g h  a n  i n t e r p r e t e r  t h a t  h e  s p e a k s  some 

E n g l i s h  b u t  t h a t  l e g a l  terms e s c a p e  him (Supp. R e c .  - 1 8 ) .  

I n  i t s  o rde r  d e n y i n g  p e t i t i o n e r ' s  m o t i o n  t o  suppress  t h e  

p h y s i c a l  e v i d e n c e  t h e  c o u r t  d e t e r m i n e d  t h a t  w h e t h e r  p e t i t i o n e r  

u n d e r s t o o d  E n g l i s h  was n o t  c o n t r o l l i n g  i n  any  e v e n t :  

On J u l y  2 4 ,  1 9 8 5 ,  t h e  D e f e n d a n t  was a 
p a s s e n g e r  o n  a T r a i l w a y s  b u s  t r a v e l i n g  t o  t h e  
Tampa- For t  Meyer  a r e a .  The  D e f e n d a n t  h a d  
purchased a t i c k e t  and boarded t h e  b u s  i n  M i a m i  
and was a p p r o a c h e d  b y  members  o f  t h e  Broward  
S h e r i f f ' s  O f f i c e  i n  F o r t  L a u d e r d a l e  a t  a 
s c h e d u l e d  s t o p o v e r .  The D e f e n d a n t  i s  P u e r t o  
R i c a n  b u t  h a s  l i v e d  i n  t h e  Un i t ed  S t a t e s  f o r  a 
c o n s i d e r a b l e  p e r i o d  o f  t i m e .  Deputy Gaf fney  of 
t h e  Broward  C o u n t y  S h e r i f f ' s  D e p a r t m e n t  ap- 
proached  t h e  Defendan t  and asked t o  look a t  t h e  
D e f e n d a n t ' s  t i c k e t .  The Defendan t  p roduced  t h e  
t i c k e t  which  Gaf fney  i n s p e c t e d .  Deputy Gaf fney  
t h e n  a s k e d  i f  t h e  D e f e n d a n t  was c a r r y i n g  
l u g g a g e  and t h e  D e f e n d a n t  p o i n t e d  t o  a n  o v e r -  
h e a d  rack w h i c h  c o n t a i n e d  l u g g a g e .  Accord ing  
t o  Deputy Gaf fney ,  t h e  D e f e n d a n t  was a s k e d  i f  
h e  wou ld  c o n s e n t  t o  a s e a r c h  o f  t h e  bag. The 
Defendan t  r e p l i e d ,  " GO a h e a d  a n d  look."  The  
l u g g a g e  was a n o n- l o c k i n g ,  o p e n  bag  i n  w h i c h  
D e p u t y  G a f f n e y  f o u n d  a l o a d e d  h a n d g u n  a n d  
v a r i o u s  packe t s  of suspected c o c a i n e  which t h e  
Defendant  now seeks t o  s u p p r e s s .  

D r .  Powers, a l i n g u i s t  from t h e  Univer-  
s i t y  o f  M i a m i ,  t e s t i f i e d  f o r  t h e  D e f e n d a n t  
t h a t ,  i n  h i s  o p i n i o n ,  t h e  D e f e n d a n t  h a d  a 
l i m i t e d  g r a s p  of t h e  E n g l i s h  l a n g u a g e .  T h i s  
was based upon  a t e s t  D r .  P o w e r s  g a v e  t h e  
Defendant  f o r  t h i s  purpose. 

T h i s  C o u r t  i s  persuaded otherwise.  A t  a 
bond  h e a r i n g  s h o r t l y  a f t e r  t h e  D e f e n d a n t ' s  
a r r e s t ,  t h e  D e f e n d a n t  was r e s p o n s i v e  t o  q u e s-  
t i o n s  by t h e  C o u r t  i n  E n g l i s h .  F u r t h e r ,  Deputy 
D e S a n t o  ( s i c )  of t h e  Broward S h e r i f f ' s  Depart- 
ment ,  who spoke  w i t h  t h e  D e f e n d a n t  i n  S p a n i s h  
s h o r t l y  a f t e r  h i s  a r r e s t ,  s t a t e d  t h a t  t h e  
Defendan t  a p p e a r e d  t o  u n d e r s t a n d  t h e  E n g l i s h  
t h a t  was s p o k e n  a round him w h i l e  a t  t h e  pol ice  
s t a t i o n .  T h i s  C o u r t  f u r t h e r  o b s e r v e s  t h a t  t h e  
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D e f e n d a n t  was r e s p o n s i v e  t o  e a c h  o f  t h e  q u e s-  
t i o n s  a s k e d  by  t h e  o f f icers  on t h e  b u s  and when 
q u e s t i o n e d  b y  t h e  o f f i c e r s  a b o u t  w h e t h e r  t h e y  
c o u l d  examine  h i s  l u g g a g e ,  answered  - "GO ahead  
and look." 

T h i s  C o u r t  f u r t h e r  f i n d s  t h a t  t h e  c o n t a c t  
b y  t h e  S h e r i f f ' s  D e p a r t m e n t  was a c i t i z e n  
c o n t a c t  a n d  t h a t  a r e a s o n a b l y  p r u d e n t  p e r s o n  
unde r  t h e  same c i r c u m s t a n c e s  would n o t  c o n s i d e r  
h i m s e l f  t o  b e  d e t a i n e d  o r  i n  c u s t o d y .  I n  
v i e w i n g  t h e  t o t a l i t y  of t h e  c i r c u m s t a n c e s ,  t h i s  
C o u r t  d o e s  n o t  f i n d  c o n t r o l l i n g  t h e  i s s u e  o f  
w h e t h e r  o r  n o t  t h e  De fendan t  u n d e r s t o o d  unequ i-  
v o c a l l y  t h a t  h e  c o u l d  r e f u s e  c o n s e n t .  S t a t e  v .  
R a r d i n ,  392 So.2d 350 ( F l a .  4 t h  DCA 1 9 8 1 ) .  

Based upon t o t a l i t y  o f  t h e  c i r c u m s t a n c e s ,  
t h i s  C o u r t  f i n d s  t h a t  t h e  S t a t e  h a s  e s t a b -  
l i s h e d ,  b y  c l ea r  and c o n v i n c i n g  e v i d e n c e ,  t h a t  
c o n s e n t  was g i v e n  v o l u n t a r i l y ,  a n d  t h e r e f o r e ,  
it is  

ORDERED AND ADJUDGED t h a t  t h e  D e f e n d a n t ' s  
Motion t o  S u p p r e s s  P h y s i c a l  E v i d e n c e  b e ,  a n d  
t h e  same is h e r e b y  d e n i e d .  

(R- 162- 163).  

P e t i t i o n e r  t h e n  p l e d  t o  n o  c o n t e s t  t o  t r a f f i c k i n g  i n  more 

t h a n  28  b u t  l ess  t h a n  200 g r a m s  o f  c o c a i n e  a n d  c a r r y i n g  a c o n-  

cea l ed  f i r e a r m ,  s p e c i f  i c a l l y  r e s e r v i n g  t h e  r i g h t  t o  appeal t h e  

d e n i a l  of h i s  m o t i o n  t o  s u p p r e s s .  H e  was s e n t e n c e d  t o  t h r e e- a n d-  

a- h a l f  y e a r s  impr i sonmen t  (R- 162) .  On appeal,  t h e  D i s t r i c t  C o u r t  

of Appeal, F o u r t h  D i s t r i c t  summar i l y  a f f i r m e d  i n  a d e c i s i o n  f i l e d  

November  1 6 ,  1 9 8 8 ,  w i t h  a c i t a t i o n  t o  t h e  a u t h o r i t y  o f  S t a t e  v .  

A v e r y ,  5 3 1  S o . 2 d  1 8 2  ( F l a .  4 t h  DCA 1 9 8 8 ) .  Mendez v .  S t a t e ,  534 

S o . 2 d  7 7 4  ( F l a .  4 t h  D C A  1 9 8 8 ) .  P e t i t i o n e r  t i m e l y  s o u g h t  r e v i e w  

i n  t h i s  C o u r t  b e c a u s e  t h e  e n  b a n c  d e c i s i o n  i n  Avery  is  p e n d i n g  

d i s c r e t i o n a r y  r e v i e w  i n  t h i s  C o u r t  i n  Case N o .  7 3 , 2 8 9  o n  a 

c e r t i f i e d  q u e s t i o n .  (Append ix  - 2- 19) .  I n  a n  o r d e r  d a t e d  March  

2 0 ,  1 9 8 9 ,  t h i s  C o u r t  a c c e p t e d  j u r i s d i c t i o n  o f  p e t i t i o n e r ' s  case 

and e s t a b l i s h e d  a b r i e f i n g  s c h e d u l e .  T h i s  b r i e f  follows. 
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SUMMARY OF ARGUMENT 

The  d i s t r i c t  c o u r t  e r r ed  i n  a p p l y i n g  a p e r  se  r u l e  of l a w  

t h a t  o f f icers '  random q u e s t i o n i n g  o f  s ea t ed  p a s s e n g e r s  o n  a b u s  

i s  n o t  a d e t e n t i o n  or  s e i z u r e .  

G i v e n  t h e  t o t a l i t y  o f  t h e  c i r c u m s t a n c e s  r e g a r d i n g  t h e  

o f f i c e r s '  conduc t  and t h e  s e t t i n g ,  THIS p e t i t i o n e r  was d e t a i n e d .  

H e  was t h e  o n l y  p e r s o n  o n  t h e  b u s  and s e a t e d  i n  t h e  l a s t  seat  o f  

t h e  b u s .  D e t e c t i v e  G a f f n e y ' s  s t a n d i n g  i n  t h e  a i s l e  n e x t  t o  

p e t i t i o n e r  w i t h  D e t e c t i v e  Ba rnes  b e h i n d  h im forced p e t i t i o n e r  t o  

r ema in  and p a r t i c i p a t e ;  by  b l o c k i n g  t h e  a i s l e  t h e y  r e s t r a i n e d  

p e t i t i o n e r ' s  f r e e d o m  o f  movement .  T h i s  was n o t  a v o l u n t a r y  

e n c o u n t e r  b u t  a f o r c e d  one .  

D u e  t o  p e t i t i o n e r ' s  m i n i m a l  u n d e r s t a n d i n g  of E n g l i s h ,  t h e  

c o n f i n i n g  c i r c u m s t a n c e s ,  p e t i t i o n e r ' s  s o l i t a r y  p o s i t i o n  i n  t h e  

b a c k  of t h e  b u s ,  a n d  t h e  o f f i c e r s '  i n t r o d u c t i o n  a s  a u t h o r i t i e s  

r e q u e s t i n g  t o  s e a r c h ,  t h e  s t a t e  d i d  n o t  c a r r y  i t s  b u r d e n  t o  s h o w  

t h a t  t h e  s e a r c h  occu r r ed  w i t h  p e t i t i o n e r ' s  v o l u n t a r y  c o n s e n t ,  

r a t h e r  t h a n  a c q u i e s c e n c e  t o  apparent a u t h o r i t y .  
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ARGUMENT 

THE DISTRICT COURT E R R E D  I N  FAILING TO REVIEW 
THE TOTALITY OF THE CIRCUMSTANCES SURROUNDING 
THE OFFICER'S CORNERING PETITIONER, A TICKETED 
PASSENGER, I N  THE NARROW CONFINES OF THE BACK 
O F  A BUS THUS TAINTED ANY ALLEGED CONSENT THE 
OFFICER'S EXTRACTED ACROSS A PLAIN LANGUAGE 
BARRIER. 

W i t h o u t  a n y  f o u n d e d  s u s p i c i o n  o f  c r i m i n a l  a c t i v i t y ,  t h e  

pol ice  o f f i c e r s  b o a r d e d  a n o r t h b o u n d  b u s  a t  t h e  F t .  L a u d e r d a l e  

b u s  s t a t i o n ,  a p p r o a c h e d  p e t i t i o n e r  s i t t i n g  i n  t h e  l a s t  sea t  of 

t h e  b u s  and s t o o d  o v e r  him i n  t h e  a i s l e  so as t o  b l o c k  h i s  e x i t .  

U n d e r  t h e s e  c i rcumstances ,  t h e i r  request  t o  p e t i t i o n e r  f o r  

c o n s e n t  t o  s e a r c h  d i d  n o t  p r o d u c e  a v o l u n t a r y  c o n s e n t  b u t  o n l y  

a c q u i e s c e n c e  t o  a p p a r e n t  a u t h o r i t y  s ince p e t i t i o n e r ,  w i t h  min imal  

a b i l i t y  t o  u n d e r s t a n d  E n g l i s h ,  was n o t  e f f e c t i v e l y  a d v i s e d  o f  h i s  

r i g h t  t o  r e f u s e  c o n s e n t .  

T h e  F o u r t h  Amendment i s  d e s i g n e d  " t o  p r e v e n t  a r b i t r a r y  and 

oppressive in ter ference  by  enforcement o f f i c i a l s  w i t h  t h e  p r i v a c y  

a n d  p e r s o n a l  s e c u r i t y  o f  i n d i v i d u a l s . "  U n i t e d  S t a t e s  v .  

Mart i n e z - F u e r t e ,  428  U .  S .  5 4 3 ,  96  S .  C t .  3 0 7 4 , 3 0 8 1 ,  49 L.Ed.2d 

1 1 1 6  ( 1 9 7 6 ) .  A c o n s e n s u a l  e n c o u n t e r  be tween  police and  a c i t i z e n  

d o e s  n o t  i m p l i c a t e  t h e  F o u r t h  Amendment .  U n i t e d  S t a t e s  v .  

M e n d e n h a l l ,  446 U.S. 544,  100  S .Ct .  1870 ,  64 L.Ed.2d 497 ( 1 9 8 0 ) .  

V o l u n t a r y  i n t e r a c t i o n  be tween  pol ice  and c i t i z e n s  is  n o t  i n h i b i -  

t e d  b e c a u s e  " t h e r e  is  n o t h i n g  i n  t h e  C o n s t i t u t i o n  which p r o h i b i t s  

a p o l i c e m a n  from a d d r e s s i n g  q u e s t i o n s  t o  anyone  o n  t h e  s t ree ts ."  

T e r r y  v .  O h i o ,  392 U.S. 1 , 3 4 ,  88 S .Ct .  1868 ,1886  ( 1 9 6 8 ) .  Such a 
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c o n s e n s u a l  s t r e e t  e n c o u n t e r  be tween  police and c i t i z e n  is prem- 

i s e d  on  a po l ice  o f f i c e r ' s  e n j o y i n g  " t h e  l i b e r t y  ( a g a i n ,  pos- 

sessed b y  e v e r y  c i t i z e n )  t o  a d d r e s s  q u e s t i o n s  t o  o the r  p e r s o n s , "  

- i d .  a t  31 ,  32-33, 88 S . C t .  a t  1885-1886. " O r d i n a r i l y  t h e  p e r s o n  

a d d r e s s e d  h a s  a n  e q u a l  r i g h t  t o  i g n o r e  h i s  i n t e r r o g a t o r  and wa lk  

A c c o r d i n g l y ,  a p e r s o n  i s  " s e i z e d "  o n l y  when, by means 

of p h y s i c a l  f o r c e  o r  show o f  a u t h o r i t y  t h e  o f f i c e r  " h a s  i n  some 

way r e s t r a i n e d  t h e  l i b e r t y  of a c i t i z e n "  - i d .  a t  1 9 ,  n.16. 

T h e  s t a n d a r d  a n a l y s i s  t o  b e  employed i s  w h e t h e r  " i n  v i ew  o f  

a l l  o f  t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  i n c i d e n t ,  a r e a s o n a b l e  

p e r s o n  w o u l d  h a v e  b e l i e v e d  h e  was n o t  f r e e  t o  l e a v e . "  U n i t e d  

S t a t e s  v .  M e n d e n h a l l ,  4 4 6  U . S .  a t  5 5 4 .  S e e  a l s o  F l o r i d a  v .  

Royer ,  460 U.S. 4 9 1 , 5 0 2 ,  1 0 3  S . C t .  1319 ,  75  L.Ed.2d 229 ( 1 9 8 3 ) .  

I n  c o n t r a v e n t i o n  of t h i s  s t a n d a r d ,  t h e  F o u r t h  Dis t r ic t  i n  pe t i-  

t i o n e r ' s  case  a f f i r m e d  w i t h  c i t a t i o n  t o  S t a t e  v .  Avery ,  which  

e s t a b l i s h e d  a per se r u l e  t h a t  o f f i c e r s  randomly  s e e k i n g  c o n s e n t  

from s e a t e d  p a s s e n g e r s  a b o a r d  b u s e s  i s  n o t  a n  u n c o n s t i t u t i o n a l  

practice.  

What  o c c u r r e d  h e r e  b e t w e e n  p e t i t i o n e r  a n d  t h e  Broward  

S h e r i f f ' s  d e t e c t i v e s  was n o t  a p o l i c e - c i t i z e n  v o l u n t a r y  e n c o u n-  

t e r .  T h e  S u p r e m e  C o u r t  o f  t h e  U n i t e d  S t a t e s  h a s  r e p e a t e d l y  

emphas i zed  t h a t  i n  d e t e r m i n i n g  w h e t h e r  a " r e a s o n a b l e  p e r s o n  would 

h a v e  b e l i e v e d  t h a t  h e  was f r e e  t o  l e a v e "  I . N . S .  v .  Delgado, 466 

U . S .  210,215 ( 1 9 8 4 ) , F l o r i d a  v .  Royer, 460 U . S .  a t  502 ,  t h e  c o u r t s  

m u s t  assess  n o t  o n l y  t h e  c o e r c i v e  a f f e c t  of pol ice  c o n d u c t  t a k e n  
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as  a whole,  b u t  a lso  t h e  s e t t i n g  w i t h i n  which  t h e  c o n d u c t  o c c u r s .  

M i c h i g a n  v .  C h e s t e r n u t ,  486  U.S. ___ , 1 0 0  L.Ed.2d 565 ,572 ,  1 0 8  

S . C t .  - ( 1 9 8 8 ) .  

T h e  c i r c u m s t a n c e s  o f  t h e  s e t t i n g  h e r e  a re  o f  prime impor- 

t a n c e .  U n l i k e  t h e  s i t u a t i o n s  i n  Royer  o r  Mendenha l l ,  or  De lgado  

p e t i t i o n e r  was n o t  a p p r o a c h e d  i n  a s t r e e t ,  a p u b l i c  area o r  a 

work place where  people are f r e e  t o  come a n d  go  a n d  move a b o u t .  

T h e r e  was n o t h i n g  a b o u t  t h e  po l ice  c o n d u c t  h e r e  which  r e s p e c t e d  

o r  allowed fo r  p e t i t i o n e r  t o  be a n y t h i n g  o t h e r  t h a n  f o r c e d  t o  

h a v e  c o n t a c t  w i t h  t h e  o f f i c e r s  d u e  t o  t h e  na r row c o n f i n e s  of t h e  

b u s ,  h i s  p o s i t i o n  i n  t h e  l a s t  sea t  and t h e  o f f i c e r s  b l o c k i n g  h i s  

p a s s a g e  way i n  f r o n t  o f  him. T h i s  was n o t  a v o l u n t a r y  e n c o u n t e r  

b u t  o n e  f o r c e d  upon p e t i t i o n e r .  T h a t  a commuter s e a t e d  o n  a form 

o f  p u b l i c  t r a n s p o r t a t i o n  is a c a p t i v e  a u d i e n c e  was emphas i zed  by 

J u s t i c e  D o u g l a s  i n  h i s  c o n c u r r i n g  o p i n i o n  i n  Lehman v .  C i t y  of 

S h a k e r  H e i g h t s ,  4 1 8  U . S .  2 9 8 ,  9 4  S . C t .  2 7 1 4 ,  4 1  L.Ed.2d 7 7 0  

( 1 9 7 4 ) ,  w h e r e  h e  r e c o g n i z e d  t h a t  e v e n  p r e c i o u s  F i r s t  Amendment 

r i g h t s  would h a v e  t o  g i v e  way t o  t h e  s p e c i a l  i n t e r e s t  of a b u s  

p a s s e n g e r  t o  be l e t  a l o n e :  

T h e  F i r s t  Amendment, however ,  d r a w s  no  d i s t i n c -  
t i o n  be tween  press p r i v a t e l y  owned ,  a n d  press  
owned  o t h e r w i s e .  And i f  w e  are t o  t u r n  a b u s  
o r  s t ree tcar  i n t o  e i t h e r  a newspaper  o r  a p a r k ,  
w e  take great  l i b e r t i e s  w i t h  people who b e c a u s e  
o f  n e c e s s i t y  become c o m m u t e r s  a n d  a t  t h e  same 
t i m e  c a p t i v e  v i e w e r s  or  l i s t e n e r s .  

I n  a s k i n g  u s  t o  force t h e  s y s t e m  t o  accep t  h i s  
m e s s a g e  a s  a v i n d i c a t i o n  o f  h i s  c o n s t i t u t i o n a l  
r i g h t s  of t h e  c o m m u t e r s .  W h i l e  p e t i t i o n e r  
c l e a r l y  h a s  a r i g h t  t o  e x p r e s s  h i s  v i e w s  t o  
t h o s e  who w i s h  t o  l i s t e n ,  h e  h a s  n o  r i g h t  t o  
force h i s  message upon a n  a u d i e n c e  i n c a p a b l e  of 
d e c l i n i n g  t o  r e c e i v e  i t .  I n  my v i ew  t h e  r i g h t  
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o f  t h e  c o m m u t e r s  t o  b e  f r e e  f rom f o r c e d  i n t r u -  
s i o n s  o n  t h e i r  p r i v a c y  p r e c l u d e s  t h e  c i t y  from 
t r a n s p o r t i n g  i t s  v e h i c l e s  o f  p u b l i c  t r a n s p o r t a -  
t i o n  i n t o  fo rums  fo r  t h e  d i s s e m i n a t i o n  of ideas 
upon t h i s  c a p t i v e  a u d i e n c e .  

T h e r e  J u s t i c e  Doug la s  f u r t h e r  n o t e d  t h a t  b u s  p a s s e n g e r s  a re  

c a p t i v e  and n o t  f r ee  t o  i g n o r e  t h e  a c t i v i t i e s  on  a b u s  b y  m e r e l y  

e x i t i n g  l i k e  people i n  o t h e r  p u b l i c  p laces .  

I n  t h e  p r e s e n t  case,  p e t i t i o n e r  would n o t  have  f e l t  f r e e  t o  

l e a v e .  The  two o f f i c e r s  were t o g e t h e r  i n  t h e  a i s l e  n e x t  t o  him 

and i n  f r o n t  of him on  t h e  b u s  o b v i o u s l y  b l o c k i n g  t h e  e x i t  a s  h e  

was s e a t e d  i n  t h e  l a s t  s e a t  of t h e  b u s .  These  c i r c u m s t a n c e s  do 

n o t  c l e a r l y  i n d i c a t e  t h a t  i n  t h i s  s e t t i n g  p e t i t i o n e r  w o u l d  h a v e  

f e l t  f r e e  t o  w a l k  away .  For t h e  p e t i t i o n e r  to  walk  away unde r  

these  c i r c u m s t a n c e s  would h a v e  r e q u i r e d  him t o  walk  away f rom h i s  

j o u r n e y  and f o r f e i t  h i s  t i c k e t .  

T h e  s e t t i n g  h e r e  i s  v a s t l y  d i f f e r e n t  t h a n  what  was c o n s i -  

d e r e d  by  t h e  Supreme C o u r t  i n  I . N . S .  v .  Delgado where  t h e  f a c t o r y  

s u r v e y  was c o n d u c t e d  w h i l e  emp loyees  c o n t i n u e d  t o  move about .  I n  

M i c h i g a n  v .  C h e s t e r n u t  t h e  Supreme C o u r t  found  o f  o b v i o u s  s i g n i -  

f i c a n c e  t h a t  t h e  p o l i c e  c o n d u c t  t h e r e  of d r i v i n g  p a r a l l e l  t o  a 

r u n n i n g  p e d e s t r i a n ,  a l t h o u g h  s o m e w h a t  i n t i m i d a t i n g ,  d i d  n o t  

s t a n d i n g  a l o n e  c o n s t i t u t e  a s e i z u r e  where t h e  o f f i c e r s  d i d  n o t  

o p e r a t e  t h e  ca r  t o  b l o c k  t h e  r e s p o n d e n t ' s  c o u r s e  o r  otherwise 

c o n t r o l  t h e  d i r e c t i o n  o r  speed of h i s  movement. Here, t h e  o f f i -  

cers  d i d  i n t r u d e  upon p e t i t i o n e r ' s  f r eedom of movement by r e n d e r -  

i n g  him c a p t i v e  i n  h i s  seat  by  t h e  p o s i t i o n i n g  of t h e i r  bodies t o  

b l o c k  t h e  a i s l e  a n d  e x i t  w h i c h  was "some way" of r e s t r a i n i n g  

p e t i t i o n e r ' s  l i b e r t y .  Of f i ce r s  p o s i t i o n i n g  t h e m s e l v e s  so a s  t o  
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b l o c k  a c i t i z e n ' s  pa thway  i s  c l e a r l y  a f a c t o r  t o  be c o n s i d e r e d  i n  

d e t e r m i n i n g  w h e t h e r  a T e r r y  s t o p  h a s  o c c u r r e d .  M i c h i g a n  v .  

C h e s t e r n u t ,  sup ra ,  H o r v i t z  v .  S t a t e ,  433 So.2d 545 ( F l a .  4 t h  DCA 

1 9 8 3 ) ,  S t a t e  v .  Kerwick,  512 So.2d 347 ( F l a .  4 t h  DCA 1 9 8 7 ) .  

O t h e r  t h a n  t h e  c o e r c i v e  s e t t i n g ,  it is  s i g n i f i c a n t  t h a t  t h e  

pol ice  c o n d u c t  h e r e  d i d  n o t  i n c l u d e  a n  e f f e c t i v e  a d v i s e m e n t  t o  

p e t i t i o n e r  t h a t  h e  c o u l d  d e c l i n e  t o  c o n s e n t  t o  t h e  s e a r c h .  The  

t r i a l  c o u r t ,  i n  i t s  order d e n y i n g  t h e  m o t i o n  to  s u p p r e s s ,  d i d  n o t  

d e c i d e  t h e  q u e s t i o n  o f  w h e t h e r  p e t i t i o n e r  u n d e r s t o o d  h e  had a 

r i g h t  n o t  t o  c o n s e n t  (R- 163) .  R a t h e r ,  t h e  court  r e l i e d  on  S t a t e  

v .  R a r d i n ,  392  S o . 2 d  3 5 0  ( F l a .  4 t h  DCA 1 9 8 1 ) ,  t h a t  f a i l u r e  t o  

a d v i s e  a c i t i z e n  of h i s  r i g h t  t o  r e f u s e  a s e a r c h  d o e s  n o t  a u t o-  

m a t i c a l l y  r e n d e r  c o n s e n t  i n v o l u n t a r y .  Y e t ,  f a i l u r e  t o  a d v i s e  t h e  

c i t i z e n  of h i s  r i g h t  t o  r e f u s e  c o n s e n t  is  o n e  of t h e  f a c t o r s  t o  

be  c o n s i d e r e d  i n  a s s e s s i n g  v o l u n t a r i n e s s .  S c h n e c k l o t h  v .  

B u s t a m o n t e ,  4 1 2  U.S. 2 1 8  ( 1 9 7 3 ) .  S i g n i f i c a n t l y ,  a d v i s i n g  

M e n d e n h a l l  t h a t  s h e  h a d  a r i g h t  t o  r e f u s e  c o n s e n t  t o  t h e  s e a r c h  

was a n  i m p o r t a n t  c o n s i d e r a t i o n  t h a t  showed t h e  v o l u n t a r i n e s s  o f  

h e r  c o n s e n t .  U n i t e d  S t a t e s  v .  M e n d e n h a l l ,  s u p r a .  G i v e n  t h e  

c o n f i n e s  o f  t h e  s e t t i n g ,  u n l e s s  o f f i c e r s  e f f e c t i v e l y  communicated 

t h a t  p e t i t i o n e r  d i d  n o t  h a v e  t o  a g r e e  w i t h  t h e i r  r e q u e s t ,  p e t i -  

t i o n e r ' s  p a r t i c i p a t i o n  was n o t  shown t o  be v o l u n t a r y .  

The  o f f i c e r s '  c o n d u c t  toward p e t i t i o n e r  i n  t h i s  s e t t i n g  

c l e a r l y  r e s t r a i n e d  h i s  freedom t o  move a b o u t ,  was i n t i m i d a t i n g  

and e n t a i l e d  a show o f  a u t h o r i t y .  C o n f i n i n g  p e t i t i o n e r  b y  h i s  

p o s i t i o n  a n d  t h e i r  p e r s o n s  and r e q u e s t i n g  t r a v e l  i n f o r m a t i o n  and 

p e r m i s s i o n  t o  search upon a n  i n t r o d u c t i o n  as  police o f f i c e r s  is a 
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show o f  a u t h o r i t y  c o m p l e t e l y  a t  o d d s  w i t h  a n o r m a l  c i t i z e n  

e n c o u n t e r .  C i t i z e n s  do  n o t  u s u a l l y  ask  o n e  a n o t h e r  i f  t h e y  migh t  

l o o k  t h r o u g h  a n o t h e r ' s  p r i v a t e  b e l o n g i n g s .  B u t  fo r  t he r e  i n t r o -  

d u c t i o n  a s  p o l i c e  o f f i c e r s ,  p e t i t i o n e r  m i g h t  o t h e r w i s e  h a v e  

r e a s o n a b l e  a s sumed  h e  was b e i n g  a c c o s t e d  w h i l e  a l o n e  by  t w o  

p e r s o n s  who wished  t o  search his possessions t o  d e t e r m i n e  i f  h e  

c a r r i e d  a n y t h i n g  wor th  s t e a l i n g .  A l though  p o l i c e  q u e s t i o n i n g  by 

i t se l f  is n o t  a d e t e n t i o n  w h a t  occurred he r e  i s  s i g n i f i c a n t l y  

more t h a n  p o l i c e  q u e s t i o n i n g :  

U n l e s s  c i r c u m s t a n c e s  o f  t h e  e n c o u n t e r  a re  so 
i n t i m i d a t i n g  a s  t o  demonst ra te  t h a t  a reason-  
able  p e r s o n  would have  b e l i e v e d  h e  was n o t  f r e e  
t o  l e a v e  i f  h e  h a d  n o t  r e s p o n d e d ,  o n e  c a n n o t  
s a y  t h a t  t h e  q u e s t i o n i n g  r e s u l t e d  i n  a d e t e n-  
t i o n  u n d e r  t h e  F o u r t h  Amendment.  I . N . S .  v .  
Delgado,  466 U . S .  a t  216. 

Here, t h e  c i rcumstances  were e x t r e m e l y  i n t i m i d a t i n g  due  t o  

t h e  na r row c o n f i n e s  o f  t h e  bus ,  t h e  p e t i t i o n e r ' s  s ea t  a t  t h e  way 

b a c k ,  t h e  o f f i c e r s '  p o s i t i o n  i n  f r o n t  of h i m  and t h a t  h e  was t h e  

sole  p e r s o n  on t h e  b u s  a t  t h e  t i m e  t h e  o f f i c e r s  approached. The 

m a n n e r  of t h e  o f f i c e r s '  i n t r o d u c t i o n  was s imi lar  t o  a c o n d u c t o r  

or  b u s  employee who would  board t h e  b u s  t o  make sure  t h e  p a s s e n -  

g e r s '  papers a re  i n  order.  

A n o t h e r  c i r c u m s t a n c e  w h i c h  b e a r s  h e a v i l y  on a t o t a l i t y  of 

t h e  circumstance's a n a l y s i s  i s  p e t i t i o n e r ' s  minimal  u n d e r s t a n d i n g  

o f  E n g l i s h .  Even t h e  s t a t e ' s  w i t n e s s ,  O f f i c e r  LaSan ta ,  t e s t i f i e d  

t h a t  p e t i t i o n e r ' s  u n d e r s t a n d i n g  o f  E n g l i s h  was m i n i m a l ,  t h a t  h e  

was u n a b l e  t o  u n d e r s t a n d  many o f  t h e  s imple  q u e s t i o n s  Gaf fney  

asked p e t i t i o n e r  i n  E n g l i s h  (R-97-98). The t r i a l  c o u r t ' s  d e t e r -  

m i n a t i o n  t h a t  p e t i t i o n e r ' s  g r a s p  of E n g l i s h  was o t h e r  t h a n  
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l i m i t e d  i s  n o t  f a c t u a l l y  s u p p o r t e d  b y  t h e  r e c o r d .  The  t r i a l  

court  was p e r s u a d e d  as  t o  t h e  d e f e n d a n t ' s  c o m p e t e n c y  i n  E n g l i s h  

b e c a u s e  " a t  a bond h e a r i n g  s h o r t l y  a f t e r  t h e  D e f e n d a n t ' s  a r r e s t ,  

t h e  D e f e n d a n t  was r e s p o n s i v e  t o  q u e s t i o n s  b y  t h e  C o u r t  i n  

E n g l i s h . "  (R-163). The o n l y  t r a n s c r i p t  o f  a bond h e a r i n g  b e f o r e  

t h e  t r i a l  court  a t  t h e  time h e  r u l e d ,  was t h e  t r a n s c r i p t i o n  o f  

t h e  h e a r i n g  o n  A u g u s t  5 ,  1 9 8 5 .  D u r i n g  t h a t  h e a r i n g  o n l y  ONE 

q u e s t i o n  w a s  a d d r e s s e d  b y  t h e  c o u r t  t o  p e t i t i o n e r  i n  E n g l i s h  

which was a s  f o l l o w s :  

THE COURT: L e t  him s a y  how w e l l  [ he  c a n  g e t  by 
i n  E n g l i s h ] .  H o w  many y e a r s  h a v e  you  b e e n  
h e r e ?  

T H E  D E F E N D A N T :  Twenty- f ive .  I d o n ' t  know how 
t o  speak .  

(Supp.  Record page  3, August  5 ,  1 9 8 5 ) .  

A b i l i t y  t o  a n s w e r  a s imple  q u e s t i o n  o f  how l o n g  h a v e  you  

l i v e d  h e r e  is h a r d l y  i n d i c a t i v e  o f  competency t o  u n d e r s t a n d  l e g a l  

c o n c e p t s  o f  a r i g h t  t o  r e f u s e  a search. 

A t  a n o t h e r  p o i n t  i n  t h e  p r o c e e d i n g s  t h e  t r i a l  court  i t s e l f  

was c o n v i n c e d  o f  p e t i t i o n e r ' s  i n a b i l i t y  t o  s p e a k  E n g l i s h  b e c a u s e  

a t  t h e  b e g i n n i n g  o f  t h e  s u p p r e s s i o n  h e a r i n g ,  i n  c a l l i n g  f o r  t h e  

i n t e r p r e t e r ,  t h e  court  announced,  "The s t a t e  is p r e s e n t  i n  c o u r t  

a n d  i t  i s  my u n d e r s t a n d i n g  M r .  Mendez d o e s  n o t  s p e a k  E n g l i s h ,  is 

t h a t  c o r r e c t ? "  (R-3). T o  w h i c h  A t t o r n e y  Maria R i v a s  Hamar 

r e p l i e d ,  " T h a t ' s  c o r r e c t ,  J u d g e ,  v e r y  l i m i t e d . "  (R-3). P e t i -  

t i o n e r ' s  so le  a n s w e r  t o  J u d g e  F r a n z a ' s  q u e s t i o n  o f  how l o n g  h e  

h a d  b e e n  h e r e  a n d  how w e l l  h e  s p o k e  E n g l i s h ,  h i s  f i v e  o r  six 

words o f  E n g l i s h  t o  D e t e c t i v e s  Ba rnes  and Gaf fney  on  t h e  b u s  a n d  
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L a S a n t a ' s  i m p r e s s i o n  t h a t  p e t i t i o n e r ' s  u n d e r s t a n d i n g  of E n g l i s h  

was q u i t e  m i n i m a l  i s  h a r d l y  s u f f i c i e n t  t o  c a r r y  t h e  s t a t e ' s  

h e a v i e r  b u r d e n  t o  d e m o n s t r a t e  v o l u n t a r y  c o n s e n t  where  t h e  d e f e n-  

d a n t  is a f o r e i g n e r  o r  a non- Eng l i sh  s p e a k i n g  p e r s o n .  Restrepo v .  

S t a t e ,  438  So .2d  7 6  ( F l a .  3d DCA 1 9 8 3 ) .  S i g n i f i c a n t l y ,  p e t i -  

t i o n e r  was a d v i s e d  o f  h i s  Miranda  r i g h t s  i n  S p a n i s h .  See S t a t e  v .  

S a n t a m a r i a ,  464 So.2d 1 9 7  ( F l a .  3d DCA 1 9 8 5 ) .  

A b s o l u t e l y  n o t h i n g  was shown by  t h e  s t a t e  i n  t h e  t r i a l  c o u r t  

t o  s u s t a i n  i t s  h e a v i e r  b u r d e n  o f  p r o v i n g  t h a t  t h e  c o n s e n t  was i n  

f a c t  f r e e l y  and v o l u n t a r i l y  g i v e n  by  a n  i n d i v i d u a l  who had  s u c h  a 

min ima l  u n d e r s t a n d i n g  o f  E n g l i s h .  When c o n s i d e r i n g  t h e  t o t a l i t y  

of t h e  c i r c u m s t a n c e s ,  t h e  s t a t e  mus t  b e  a b l e  t o  p r o v e  v o l u n t a r y  

c o n s e n t  a s  opposed  t o  mere s u b m i s s i o n  t o  a p p a r e n t  a u t h o r i t y  i n  

o r d e r  f o r  t h e  s e a r c h  t o  b e  u p h e l d .  Res t repo v .  S t a t e ,  supra,  

Rose11 v .  S t a t e ,  4 3 3  S o . 2 d  1 2 6 0  ( F l a .  1st DCA 1 9 8 3 ) .  S e e  a l s o  

J o r d a n  v .  S t a t e ,  384 So.2d 277 ( F l a .  4 t h  DCA 1 9 8 0 ) .  

P l a i n l y ,  t h e  s t a t e  s i m p l y  f a i l e d  i n  t h i s  case t o  d e m o n s t r a t e  

a v o l u n t a r y  and knowing c o n s e n t  and t h e  Dis t r ic t  C o u r t  of Appeal, 

F o u r t h  D i s t r i c t ,  e r r e d  by  a summary a f f i r m a n c e  by r e f e r e n c e  t o  a 

r u l e  o f  l a w  t h a n  a n  e n c o u n t e r  b e t w e e n  o f f i c e r s  q u e s t i o n i n g  

p a s s e n g e r s  on  a b u s  i s  n o t  per se i n v o l u n t a r y .  A n o t h e r  e r r o n e o u s  

b a s i s  o n  which  t h e  S t a t e  v .  Avery d e c i s i o n  is b a s e d  is i t s  " n o t e "  

t h a t  " e v e n  t h e  r a n d o m  s t o p p i n g  of  motor v e h i c l e s  a t  r o a d b l o c k s  

w i t h o u t  c a u s e  h a s  been  found  t o  pass c o n s t i t u t i o n a l  m u s t e r  w h e r e  

t h e  d e t e n t i o n  p r o c e d u r e  is  d e s i g n e d  t o  meet minimum s t a n d a r d s , "  

c i t i n g  U n i t e d  S t a t e s  v .  M a r t i n e z - F u e r t e ,  s u p r a  a n d  S t a t e  v .  

J o n e s ,  4 8 3  So .2d  4 3 3  ( F l a .  1 9 8 6 ) .  P e t i t i o n e r  s t r o n g l y  a s se r t s  
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t h a t  h i s  s i t u a t i o n  a s  a s e a t e d ,  t i c k e t e d  p a s s e n g e r  o n  a common 

c a r r i e r  i n  i n t e r s t a t e  t r a n s p o r t a t i o n  i s  v a s t l y  d i f f e r e n t  a n d  

s u b j e c t  t o  more p r i v a c y  r i g h t s  t h a n  a d r i v e r  o f  a n  a u t o m o b i l e  who 

mus t  be l i c e n s e d  and  r e g i s t e r e d  w i t h  t h e  s t a t e .  Random d e t e n -  

t i o n  a n d  i n q u i r y  t o  p e r s o n s  i n  t h e  c o n f i n e s  of t h e i r  sea t s  f o r  

t h e i r  t r a v e l  documen t s ,  a b o u t  t h e i r  t r a v e l  p l a n s  a n d  r e q u e s t i n g  

p e r m i s s i o n  t o  s e a r c h  u p o n  a show of a u t h o r i t y  s h o u l d  n o t  t o  b e  

permit ted by  a c o n s t i t u t i o n a l  a n g a l o g y  t o  r a n d o m  r o a d b l o c k s  t o  

d r i v e r s .  I n  S t a t e  v .  J o n e s  t h i s  C o u r t  h e l d  t h a t  a p r o p e r l y  r u n  

D U I  r o a d b l o c k  u n d e r  e s t a b l i s h e d  s t a n d a r d s  w a s  c o n s t i t u t i o n a l .  

T h e r e  t h e  C o u r t  s a i d  t h a t  t h e  p u b l i c  m u s t  keep  i n  m i n d  t h a t  

.- 
d r i v i n g  a n  a u t o m o b i l e  o v e r  t h e  p u b l i c  h ighway d o e s  n o t  amount t o  

a n  a b s o l u t e  o r g a n i c  r i g h t .  The s t a t e  r e t a i n s  e x t e n s i v e  a u t h o r i t y  

t o  s a f e g u a r d  t h e  d r i v i n g  p u b l i c  v i a  i t s  p o l i c e  power. T h e r e-  

f o r e ,  t h e  pol ice  may make random c h e c k s  t o  d e t e r m i n e  i f  d r i v e r ' s  

l i c e n s e s ,  r e g i s t r a t i o n  papers,  and o t h e r  t r a f f i c  l a w s  a re  b e i n g  

o b e y e d .  C o n t r a r y  t o  t h e  s i t u a t i o n  i n  S t a t e  v .  J o n e s ,  p e t i t i o n e r  

h e r e  d o e s  n o t  h a v e  t o  l i c e n s e d ,  r e g i s t e r e d  by t h e  s t a t e  or  c a r r y  

i d e n t i f i c a t i o n  papers t o  t r a v e l .  H e  possesses a c o n s t i t u t i o n a l l y  

r e c o g n i z e d ,  a b s o l u t e ,  o r g a n i c  r i g h t  t o  t r a v e l  unimpeded by t h e  

a u t h o r i t i e s  r e q u e s t  t h a t  h e  p r o d u c e  h i s  d o c u i n e n t s  o r  t r a v e l  

p ape r s ,  a l t h o u g h  h e  m i g h t  be r e q u i r e d  t o  do so i n  some t o t a l i t a -  

r i a n ,  pol ice s t a t e .  The r i g h t  t o  t r a v e l  unimpeded i s  a fundamen- 

t a l  p e r s o n a l  l i b e r t y  t h a t  i s  e s s e n t i a l  t o  o u r  c o n c e p t  o f  a 

f e d e r a l  u n i o n .  Aptheker  v .  S e c r e t a r y  o f  S t a t e ,  378 U . S .  500 ,  8 4  

S . C t .  6 5 9 ,  1 2  L.Ed.2d 9 9 2  ( 1 9 6 4 ) ,  S h a p i r o  v .  Thompson, 394 U . S .  

1322 ,  89 S . C t .  1322 ,  22 L.Ed.2d 600 ( 1 9 6 9 ) .  
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Even  i f  r a n d o m  roadb lock- type  s t o p s  o f  c i t i z e n s  a s  t h e y  

t r a v e l  o n  t h e  c o u n t r y ' s  comrnon carr iers  are  p e r m i s s i b l e  u n d e r  t h e  

C o n s t i t u t i o n ,  s i m i l a r  t o  t h e  roadblock p r o c e d u r e s  a u t h o r i z e d  i n  

J o n e s  v .  S t a t e  a n d  Delaware v .  P r o u s e ,  4 4 0  U . S .  6 4 8 ,  99 S . C t .  

1 3 9 1 ,  5 9  L.Ed.2d 6 6 0  ( 1 9 7 9 ) ,  s u c h  c h e c k p o i n t s  f o r  c i t i z e n  docu-  

m e n t a t i o n  t o  v e r i f y  by " c o n s e n t  s e a r c h e s "  t h a t  d o  n o t  c a r r y  

c o n t r a b a n d  i n  c o n t r a v e n t i o n  of t h e  law may n o t  be d o n e  a r b i t r a -  

r i l y .  The w r i t t e n  g u i d e l i n e s  a n d  s p e c i f i c  p r o c e d u r e s  f o r  spo t  

c h e c k s  w h i c h  a r e  r e q u i r e d  i n  o rde r  t o  a s s u r e  t h a t  a r b i t r a r y  

i n t r u s i o n s  i n t o  t h e  l i b e r t i e s  o f  c i t i z e n s  do n o t  occur, J o n e s  v .  

S t a t e ,  s u p r a ,  were n o t  u t i l i z e d  i n  p e t i t i o n e r ' s  case. Random 

i n t r u s i o n  i n t o  p r i v a c y  is t o  be a v o i d e d  b e c a u s e  it  is completely 

s u b j e c t i v e  as t o  b e  f r i g h t e n i n g .  The Supreme C o u r t  h a s  a n t i c i p a -  

t e d  t h a t  s u c h  a r e a c t i o n  of f r i g h t  w o u l d  commonly b e  g e n e r a t e d  

and  o f  c o n c e r n  t o  t r a v e l e r s  when t h e y  were s t o p p e d  b y  a r o v i n g  

r o a d b l o c k .  U n i t e d  S t a t e s  v .  M a r t i n e z- F u e r t e ,  supra,  96 S .Ct .  a t  

3 0 8 3 .  Assuming  t h e r e  is some a u t h o r i z a t i o n  for  i n t e r f e r i n g  i n t o  

t h e  p r i v a c y  r i g h t  of t r a v e l e r s  a s  was d o n e  i n  p e t i t i o n e r ' s  c a se ,  

t h e r e  mus t  b e  some min ima l  g u i d e l i n e s  and  some t y p e  o f  wa rn ing  t o  

t h e  p u b l i c  of t h e  p o t e n t i a l  i n t e r f e r e n c e  t o  remove a n y  r a n d o m  o r  

a r b i t r a r y  u s e  of s u c h  i n v e s t i g a t o r y  d e t e n t i o n s  which  w o u l d  be 

i n c o n s i s t e n t  w i t h  t h e  C o n s t i t u t i o n ' s  l i m i t a t i o n s .  S t a t e  v .  

J o n e s ,  s u p r a .  

N o  s u c h  s a f e g u a r d s  o r  w a r n i n g s  were used  here.  The uncon- 

s t r a i n e d  e x e r c i s e  of t h e  o f f i c e r s '  d i s c r e t i o n  r e s u l t e d  i n  a 

f r i g h t e n i n g ,  a r b i t r a r y  and u n r e a s o n a b l e  d e t e n t i o n  of p e t i t i o n e r .  
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The c o n t r a b a n d  was n o t  f ound  c o n s i s t e n t  w i t h  t h e  F o u r t h  Amendment 

r e q u i r e m e n t s  c o n s e q u e n t l y  t h e  d e c i s i o n  below m u s t  be q u a s h e d ,  

r e v e r s e d  and remanded.  
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. 
CONCLUSION 

B a s e d  o n  t h e  f o r e g o i n g  r e a s o n s  a n d  a u t h o r i t i e s  c i t e d ,  

p e t i t i o n e r  r e q u e s t s  t h i s  C o u r t  t o  q u a s h  t h e  d e c i s i o n  of t h e  

d i s t r i c t  c o u r t  i n  p e t i t i o n e r ' s  c a se  and t o  o r d e r  h i s  mo t ion  t o  

suppress b e  g r a n t e d .  
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