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SUMMARY OF ARGUMENT 

T h e  r e s p o n d e n t  h a s  c o n t e n d e d  i n  i t s  b r i e f  t h a t  p e t i t i o n e r  

d i d  n o t  seek t h e  a p p l i c a t i o n  of a c lear  a n d  c o n v i n c i n g  s t a n d a r d  

o f  proof i n  t h e  t r i a l  c o u r t .  T h e  p e t i t i o n e r  w i l l  show i n  t h e  

a rgumen t  p o r t i o n  of t h i s  r e p l y  b r i e f  t h a t  h e  d i d  u r g e  t h e  t r i a l  

c o u r t  t o  u s e  t h e  c l e a r  a n d  c o n v i n c i n g  s t a n d a r d  as t h e  s p e c i f i c  

h e a v i e r  s t a n d a r d  of proof t h a t  is a p p l i c a b l e  i n  cases  o f  w a i v e r  

o f  r i g h t s  of n o n - E n g l i s h  s p e a k i n g  p e r s o n s  when t h e i r  r i g h t s  are 

r e a d  t o  them sole ly  i n  a n g u i s h .  

S e c o n d l y ,  t h e  p e t i t i o n e r  w i l l  u r g e ,  c o n t r a r y  t o  r e s p o n d e n t ' s  

p o s i t i o n ,  t h a t  t h i s  s t r i c t e r  b u r d e n  of proof i s  n e c e s s a r y  i n  

o rder  f o r  t h e  i n t e r e s t s  of j u s t i c e ,  i n c l u d i n g  t h e  goal of re- 

l i a b i l i t y  of e v i d e n c e ,  t o  be f u l l y  met i n  s u c h  cases. P e t i t i o n e r  

a r g u e s  t h a t  t h i s  s t r i c t e r  b u r d e n  o f  proof is appropriate b e c a u s e  

t h e  l a n g u a g e  b a r r i e r  is a special  c i r c u m s t a n c e  t h a t  j u s t i f i e s  u s e  

o f  t h e  c l e a r  a n d  c o n v i n c i n g  s t a n d a r d  o f  p r o o f  f o r  t h e  s t a t e  t o  

p r o v e  v o l u n t a r i n e s s  fo r  a n  i n- c u s t o d y  w a i v e r  o f  e i t h e r  F o u r t h  or  

F i f t h  Amendment r i g h t s .  
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ARGUMENT 

ISSUE PRESENTED 

WHETHER THE CLEAR AND CONVINCING STANDARD OF 
PROOF IS REQUIRED FOR WAIVER OF RIGHTS WHEN THE 
MIRANDA WARNING IS GIVEN IN ENGLISH TO A 
NON-NATIVE ENGLISH SPEAKING PERSON WHO IS SHOWN 
TO HAVE A LIMITED ABILITY TO UNDERSTAND SPOKEN 
ENGLISH? 

The  r e s p o n d e n t  h a s  c o n t e n d e d  t h a t  p e t i t i o n e r  d i d  n o t  a r g u e  

t h a t  t h e  t r i a l  c o u r t  s h o u l d  a p p l y  t h e  " c l e a r  a n d  c o n v i n c i n g "  

s t a n d a r d  of p r o o f  i n  t h e  t r i a l  c o u r t .  Respondent  has r e f e r r e d  t o  

a p a g e  i n  t h e  r e c o r d  where  p e t i t i o n e r  set  f o r t h  i n  h i s  memorandum 

t h e  g e n e r a l  l a w  r e g a r d i n g  d e t e r m i n a t i o n  o f  v o l u n t a r i n e s s  of 

c o n f e s s i o n s .  The  r e f e r e n c e  g i v e n  by  r e s p o n d e n t  i s  w h e r e  t h e  

g e n e r a l  l a w  i s  s t a t e d  a t  t h e  b e g i n n i n g  of t h e  memorandum 

(R-2708). In h i s  g e n e r a l  s t a t e m e n t  of t h e  l a w  i n  t h e  memorandum, 

p e t i t i o n e r  s e t  f o r t h  t h e  l a w  r e g a r d i n g  p r e s u m p t i o n s  a g a i n s t  

w a i v e r ,  t h e  b u r d e n  b e i n g  o n  t h e  s t a t e  t o  p r o v e  a v o l u n t a r y  

w a i v e r ,  a n d  t h e  g e n e r a l  l a w  t h a t  a c o m b i n a t i o n  o f  f a c t o r s  may 

r e n d e r  a s t a t e m e n t  i n v o l u n t a r y  (R-2708). 

A f t e r  this g e n e r a l  s t a t e m e n t  of t h e  l a w ,  t h e  p e t i t i o n e r  

d i s c u s s e d  t h e  s p e c i f i c  f a c t s  of t h e  case. P e t i t i o n e r  showed t h a t  

h e  h a d  some, b u t  a n  i n c o m p l e t e  a n d  o f t e n  o u t w a r d l y  m i s l e a d i n g ,  

a b i l i t y  t o  u n d e r s t a n d  E n g l i s h .  P e t i t i o n e r  t h e n  c i t e d  n u m e r o u s  

appel la te  d e c i s i o n s .  

At t h e  c o n c l u s i o n  o f  t h i s  a rgument  i n  t h e  memorandum of l a w  

( t h e  same memorandum t h e  r e s p o n d e n t  h a s  r e f e r r e d  t o ) ,  p e t i t i o n e r  

showed t h a t  l a n g u a g e  a n d  c u l t u r a l  d i f f e r e n c e s  have  been  h e l d  t o  

be s i g n i f i c a n t  i n  t h e  v o l u n t a r i n e s s  d e t e r m i n a t i o n ,  and p e t i t i o n e r  

f u r t h e r  showed t h a t  it h a s  " c o n s i s t e n t l y  b e e n  h e l d  t h a t  t h e  
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p r o s e c u t  i o n ' s  b u r d e n  t o  show v o l u n t a r y  c o n s e n t  is h e a v i e r "  when 

t h e  case i n v o l v e s  "a f o r e i g n e r  who does n o t  r e a d i l y  u n d e r s t a n d  

E n g l i s h . "  (R- 2710) .  

P e t i t i o n e r  a t  t h i s  p o i n t  i n  h i s  memorandum c i t e d  t w o  cases 

h o l d i n g  t h a t  t h e  c lear  and c o n v i n c i n g  e v i d e n c e  s t a n d a r d  m u s t  be  

u s e d  t o  d e t e r m i n e  t h e  v o l u n t a r i n e s s  of a waiver when t h e  s u s p e c t  

l a c k s  f l u e n c y  i n  t h e  E n g l i s h  l a n g u a g e .  P e t i t i o n e r  c i t e d  t o  

Rose11 v .  S t a t e ,  4 3 3  S o . 2 d  1 2 6 0  ( F l a .  1st DCA 1 9 8 3 ) ,  a n d  t o  

Kovach v .  U n i t e d  S ta tes ,  53 F.2d 639 ( 6 t h  C i r .  1 9 3 1 ) .  

T h e s e  and o t h e r  cases c i t e d  by p e t i t i o n e r  i n  t h e  t r i a l  c o u r t  

show t h a t  p e t i t i o n e r  d i d  n o t  m i s l e a d  t h e  t r i a l  c o u r t  r e g a r d i n g  

t h e  b u r d e n  of p roof .  N o r  d i d  p e t i t i o n e r  w a i v e  t h e  r e q u i r e m e n t  

t h a t  t h e  t r i a l  c o u r t  apply  co r rec t  l a w  i n  d e t e r m i n i n g  v o l u n -  

t a r i n e s s  of h i s  s t a t e m e n t .  P e t i t i o n e r  a s s e r t e d  t h a t  these cases 

h e l d  t h e  s t a t e  t o  a h i g h e r  s t a n d a r d  of p r o o f ,  and  t he se  cases  d o  

h o l d  t h e  s t a t e  t o  a h i g h e r  s t a n d a r d  of proof- namely  t h e  c lea r  and  

c o n v i n c i n g  s t a n d a r d  r a t h e r  t h a n  t h e  p r e p o n d e r a n c e  s t a n d a r d  when a 

p e r s o n  lacks  a f l u e n t  a b i l i t y  t o  u n d e r s t a n d  and  speak t h e  E n g l i s h  

l a n g u a g e .  

T h u s  t h i s  i s s u e  was r a i s e d  below,  a n d  it was s p e c i f i c a l l y  

decided by t h e  d i s t r i c t  c o u r t  o f  appeal i n  i t s  d e c i s i o n .  The re-  

f o r e ,  p e t i t i o n e r  b e l i e v e s  it i s  p rope r ly  before t h e  C o u r t  f o r  

r e s o l u t i o n  i n  t h i s  case.  I n  a n y  e v e n t ,  i f  t h e  law h a s  b e e n  

s t a t e d  o the rwi se ,  t h e  t r i a l  c o u r t  would  h a v e  b e e n  powerless t o  

change  t h e  s t a n d a r d  u n l e s s  t h e  t r i a l  c o u r t  f o u n d  t h a t  t h e  cases  

d i d  make a n  e x c e p t i o n .  P e t i t i o n e r  s u b m i t s  t h a t  t h e  cases h a v e  

made a n  e x c e p t i o n  whe re  t h e  arrestee is shown t o  l a c k  f l u e n c y  i n  

- 3 -  



? 

E n g l i s h .  I n  a n y  e v e n t ,  t h i s  i s s u e  i s  o n e  o n  w h i c h  t h e r e  i s  

c o n f l i c t  among t h e  d i s t r i c t  c o u r t s  of a p p e a l ,  a n d  d e c i s i o n s  of 

t h i s  C o u r t ,  r e g a r d i n g  w h e t h e r  t h e  s t a n d a r d  i s  t h e  c l e a r  a n d  

c o n v i n c i n g  s t a n d a r d  fo r  v o l u n t a r i n e s s  of a w a i v e r  of F o u r t h  a n d  

F i f t h  Amendment r i g h t s .  

I t  h a s  b e e n  h e l d  i n  numerous  cases t h a t  a w a i v e r  o f  F o u r t h  

Ainendment r i g h t s  m u s t  b e  d e m o n s t r a t e d  b y  t h e  s t a t e ,  w h e r e  n o  

w a r r a n t  i s  i n v o l v e d ,  t o  a c lear  and c o n v i n c i n g  s t a n d a r d  of proof 

where there is a l a n g u a g e  b a r r i e r  be tween  t h e  i n d i v i d u a l  a n d  t h e  

l a w  e n f o r c e m e n t  off icers .  (See, i n i t i a l  b r i e f  of p e t i t i o n e r . )  

B r e w e r  v .  S t a t e ,  386 So.2d 232 ( F l a .  1 9 8 0 ) ,  emphas i zed  t h a t  

t h e  v o l u n t a r i n e s s  d e t e r m i n a t i o n  m u s t  be d e t e r m i n e d  from t h e  

t o t a l i t y  of c i r c u m s t a n c e s ,  i n c l u d i n g  s u c h  fac tors  as t h e  a g e ,  t h e  

e d u c a t i o n ,  t h e  i n t e l l i g e n c e  and  knowledge o f  t h e  s u s p e c t .  When 

there  is a f a c t o r ,  s u c h  a s  p o l i c e  o v e r r e a c h i n g  o r  m i s c o n d u c t ,  

w h i c h  may a f f e c t  t h e  v a l i d i t y  of a w a i v e r ,  t h e  s t a t e  mus t  meet 

t h e  h i g h e r  "c lear  and  c o n v i n c i n g "  e v i d e n c e  s t a n d a r d .  E l s l e g e r  v .  

S t a t e ,  503 So.2d 1367  ( F l a .  4 t h  DCA 1 9 8 7 ) .  

I t  h a s  b e e n  s ta ted  i n  case a f t e r  case t h a t  t h e  s t a t e  bears a 

h e a v i e r  b u r d e n  when t h e  s u s p e c t  i s  n o t  r e a d i l y  f l u e n t  i n  t h e  

E n g l i s h  l a n g u a g e ,  o r  when c u l t u r a l  d i f f e r e n c e s  may a f f e c t  t h e  

knowing and v o l u n t a r y  n a t u r e  of a w a i v e r  of r i g h t s  o r  a c o n s e n t  

t o  search. Respondent  does n o t  d i s a g r e e  t h a t  a h e a v i e r  b u r d e n  is 

i n v o l v e d .  (Page 1 2  of B r i e f  of R e s p o n d e n t ) .  T h e  p e t i t i o n e r  takes  

t h e  p o s i t i o n  t h a t  t h i s  h e a v i e r  b u r d e n  is o n e  w h i c h  m u s t  b e  

r e f l e c t e d  i n  a d e f i n e d  s t a n d a r d  o f  proof, otherwise t h e  " h e a v i e r  

bu rden"  is vague  and  d i f f i c u l t  t o  i d e n t i f y  o r  apply.  
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S i n c e  t h e  c l e a r  a n d  c o n v i n c i n g  s t a n d a r d  is t h e  i d e n t i f i e d  

a n d  a p p r o p r i a t e  h e a v i e r  b u r d e n  t o  a p p l y  when s p e c i a l  c i r c u m-  

s t a n c e s  e x i s t  w h i c h  may a f f e c t  t h e  v o l u n t a r i n e s s  o f  t h e  w a i v e r ,  

it is  t h e  s t a n d a r d  p e t i t i o n e r  b e l i e v e s  s h o u l d  b e  a p p l i e d  i n  a l l  

cases w h e r e  a n o n- E n g l i s h  s p e a k i n g  p e r s o n ,  or  a p e r s o n  shown t o  

h a v e  a s i g n i f i c a n t  l a c k  i n  f l u e n c y  i n  t h e  E n g l i s h  l a n g u a g e ,  i s  

a d v i s e d  of h i s  or  h e r  r i g h t s  s o l e l y  i n  E n g l i s h  and  e i t h e r  g i v e s  a 

w a i v e r  s o l e l y  i n  E n g l i s h  o r  g i v e s  a s t a t e m e n t  t h r o u g h  a n  i n t e r -  

r o g a t i o n  c o n d u c t e d  s o l e l y  i n  E n g l i s h .  

P e t i t i o n e r  a l s o  takes  t h e  p o s i t i o n  t h a t  t h e  p u r p o s e  o f  t h e  

r u l e  s e t t i n g  a s t r i c t e r  s t a n d a r d  f o r  v o l u n t a r i n e s s  s e r v e s  n o t  

o n l y  t o  d e t e r  o p p r e s s i v e  p o l i c e  c o n d u c t  b u t  a l s o  s e r v e s  t h e  

p u r p o s e  o f  e x c l u d i n g  u n r e l i a b l e  e v i d e n c e .  I n  w a i v e r s  of F o u r t h  

Amendment r i g h t s ,  f o r  e x a m p l e ,  a u n r e l i a b l e  w a i v e r  of r i g h t s  

r e q u i r e s  e x c l u s i o n  b o t h  b e c a u s e  of a n  e f f o r t  t o  deter i n v a l i d  

searches  a s  w e l l  a s  t o  p r o t e c t  t h e  c i t i z e n  from t h e  u s e  of 

e v i d e n c e  o b t a i n e d  t h r o u g h  a n  un in fo rmed  or  i n v o l u n t a r y  w a i v e r  o f  

search and  s e i z u r e  r i g h t s  c o n t a i n e d  i n  t h e  F o u r t h  Amendment a n d  

i n  A r t i c l e  I ,  S e c t i o n  1 2  of t h e  F lor ida  C o n s t i t u t i o n .  R e g a r d i n g  

s t a t e m e n t s  o b t a i n e d  t h r o u g h  i n t e r r o g a t i o n ,  t h e  i n t e r e s t  i s  b o t h  

t o  d e t e r  law e n f o r c e m e n t  p r o c e d u r e s  t h a t  o v e r b e a r  t h e  r i g h t  of a 

s u s p e c t  n o t  t o  g i v e  e v i d e n c e  a g a i n s t  h i m s e l f ,  and  a d d i t i o n a l l y  t o  

i n s u r e  t h a t  e v i d e n c e  o b t a i n e d  a n d  u s e d  from t h e  m o u t h  of t h e  

s u s p e c t  is r e l i a b l e  i n  i t s  g e n u i n e n e s s .  S t a t e m e n t s  o f  a n  ac- 

c u s e d ,  when i n  t h e  n a t u r e  of a c o n f e s s i o n  of material  fac ts ,  h a v e  

a p r o f o u n d  a f f e c t  upon  j u r i e s .  Lee v .  I l l i n o i s ,  476 U.S .  530 

( 1 9 8 6 ) .  T h e  i n t e r e s t  of t h e  C o n s t i t u t i o n  i n  e x c l u d i n g  coerced 
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c o n f e s s i o n s  is  i n  i m p o r t a n t  p a r t  t o  i n s u r e  t h a t  u n r e l i a b l e  

e v i d e n c e  i s  n o t  u sed  t o  o b t a i n e d  c o n v i c t i o n s .  S e e ,  S t e i n  v .  N e w  

York ,  3 4 6  U . S .  1 5 6 ,  1 9 2  ( 1 9 5 3 ) ,  i n  w h i c h  it was s t a t e d  t h a t  

r e l i a n c e  on a c o e r c e d  s t a t e m e n t  mus t  v i t i a t e  a c o n v i c t i o n  b e c a u s e  

s u c h  a s t a t e m e n t  combines  t h e  p e r s u a s i v e n e s s  a n d  a p p a r e n t  c o n-  

c l u s i v e n e s s  of t h e  e v i d e n c e  w i t h  w h a t  l o n g  j u d i c i a l  e x p e r i e n c e  

shows t o  be i l l u s o r y  a n d  o f t e n  d e c e p t i v e  e v i d e n c e .  See a l s o ,  

M a l l o y  v .  Hogan ,  378  U . S .  1 ( 1 9 6 4 ) ,  d i s c u s s i n g  t h i s  c o n c e r n .  

A l t h o u g h  h i s t o r y  h a s  a d v a n c e d  b e y o n d  a p r i m a r y  c o n c e r n  w i t h  

t o r t u r e  as  a method of o b t a i n i n g  s t a t e m e n t s  from s u s p e c t s ,  t h e  

i n v o l u n t a r y  s t a t e m e n t  t h a t  is n o t  a t r u e  f ree- wil l  o f f e r i n g  l a c k s  

t h e  t e s t i m o n i a l  t r u s t w o r t h i n e s s  r e q u i r e d  f o r  r e l i a n c e  of a 

c r i m i n a l  judgment  i n  j u d i c i a l  p r o c e e d i n g s .  See, Wagner v.  U n i t e d  

S t a t e s ,  1 1 0  F . 2 d  5 9 5  ( 5 t h  C i r .  1 9 4 0 ) ,  a t  5 9 6  e x p l a i n i n g  t h a t  

w h i l e  sometimes d i f f e r e n t l y  s t a t e d ,  t h e  p r i n c i p l e  u n d e r l y i n g  t h e  

r u l e  o f  e x c l u s i o n  o f  i n v o l u n t a r y  c o n f e s s i o n s  i s  a c o n c e r n  f o r  

t e s t i m o n i a l  t r u s t w o r t h i n e s s .  

T h e  p r e s e n t  case i n v o l v e s  a q u e s t i o n  whe the r  t h e  r e a d i n g  of 

t h e  M i r a n d a  r i g h t s  i n  E n g l i s h  s e r v e d  t o  f u l l y  i n f o r m  M r .  

B a l t h a z a r  a n d ,  s e c o n d l y ,  t h e  v o l u n t a r i n e s s  i s s u e  ( a s  d i s t i n -  

g u i s h e d  f rom t h e  mere p r o c e d u r a l  i s s u e  s u r r o u n d i n g  t h e  w a r n i n g s )  

o f  w h e t h e r  M r .  R a l t h a z a r  was a b l e ,  i n  l i g h t  of t h e  c u l t u r a l  

and  l a n g u a g e  d i f f e r e n c e s ,  t o  u n d e r s t a n d  and v o l u n t a r i l y  d e c i d e  t o  

g i v e  a f r e e - w i l l  s t a t e m e n t .  I f  n o t ,  t h e  s t a t e m e n t  w a s  i n  re- 

s p o n s e  t o  a p p a r e n t  a u t h o r i t y  and  l a c k e d  t h e  t r u s t w o r t h i n e s s  of a n  

uncompe l l ed  s t a t e m e n t .  See, H u n t e r  v. S t a t e ,  518 So.2d 304 ( F l a .  
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4 t h  DCA 1 9 8 7 ) ,  a n d  S c h n e c k l o t h  V .  B u s t a m o n t e ,  412  U . S .  2 1 6  

( 1 9 7 3 ) ,  d i s c u s s i n g  t h e  d i f f e r e n c e s  b e t w e e n  c o m p l i a n c e  w i t h  

a p p a r e n t  a u t h o r i t y  and  a v o l u n t a r y  w a i v e r  o f  r i g h t s .  

T h u s ,  i n  c o n c l u s i o n  t h e  p e t i t i o n e r  s u b m i t s  t h a t  t h e  sub-  

s t a n t i a l  i n t e r e s t  of t h e  s t a t e  i n  both  c o m p l i a n c e  w i t h  t h e  r u l e s  

d e s i g n e d  t o  protect t h e  a c c u s e d  from o v e r r e a c h i n g  t a c t i c s  o n  t h e  

pa r t  of l a w  e n f o r c e m e n t  o f f i c e r s ,  as  w e l l  as t h e  r e q u i r e m e n t  t h a t  

a c t u a l  a n d  t r u e  v o l u n t a r i n e s s  u n d e r l i e  a l l  w a i v e r s  o f  r i g h t s  i n  

o r d e r  t o  i n s u r e  t h e  i n t e g r i t y  o f  t h e  e v i d e n c e  o b t a i n e d  as w e l l  a s  

t o  r e spec t  t h e  s p e c i f i c s  r i g h t s  i n  t h e  c o n s t i t u t i o n ,  n e c e s s i t a t e  

a specia l  c o n c e r n  when a l a n g u a g e  and c u l t u r a l  b a r r i e r  is shown  

t o  b e  a s i g n i f i c a n t  c i r c u m s t a n c e  s u r r o u n d i n g  t h e  u n d e r s t a n d i n g  

n a t u r e  a n d  v o l u n t a r y  n a t u r e  o f  a n y  w a i v e r  o f  F o u r t h  o r  F i f t h  

Amendment r i g h t s .  S e e  Acosta v .  S ta te ,  519 So.2d 658 ( F l a .  1st 

DCA 1 9 8 8 ) ,  d i s c u s s i n g  t h e  r e q u i r e m e n t  t h a t  a g r e a t e r  b u r d e n  

d e v o l v e s  upon t h e  s t a t e  t o  p r o v e  v o l u n t a r i n e s s  i n  cases i n v o l v i n g  

f o r e i g n e r s  who do n o t  r e a d i l y  u n d e r s t a n d  E n g l i s h  as w e l l  a s  i n  

t h e  cases of p e r s o n s  who may be i l l i t e r a t e ,  or o the rwi se  h a n d i -  

capped  i n  a n  a b i l i t y  t o  g i v e  a f r e e - w i l l  and  knowing w a i v e r .  The 

c lear  and  c o n v i n c i n g  s t a n d a r d  i s  more i m p o r t a n t  i n  t h e  c o n f e s -  

s i o n ,  o r  i n t e r r o g a t i o n ,  c o n t e x t  b e c a u s e  t h e  r e l i a b i l i t y  a n d  

a c c u r a c y  of t h e  s t a t e m e n t  i t s e l f  is  i n v o l v e d  c o n c e r n i n g  t h e  

e v i d e n c e  t o  be admi t t ed  o r  e x c l u d e d .  

I n  t h e  p r e s e n c e  case t h e r e  is  s u b s t a n t i a l  q u e s t i o n ,  as shown 

by t h e  c o n f l i c t i n g  e v i d e n c e ,  as  t o  w h e t h e r  t h e  p e t i t i o n e r  unde r-  

s t o o d  a l l  o f  t h e  q u e s t i o n s  a n d  w h e t h e r  h i s  a n s w e r s  were i n  

r e s p o n s e  t o  t h e  q u e s t i o n s  a c t u a l l y  a s k e d .  T h u s  n o t  o n l y  t h e  
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w a i v e r  b u t  t h e  s u b s t a n c e  of t h e  e v i d e n c e  o b t a i n e d  f o l l o w i n g  t h e  

w a i v e r  r e q u i r e s  a d e f i n e d  a n d  i d e n t i f i a b l e  h i g h e r  s t a n d a r d  o€ 

p r o o f  i n  t h e s e  s i t u a t i o n s  i n  o r d e r  t o  protect  t h e  i n t e g r i t y  of 

b o t h  t h e  w a i v e r  and  t h e  e v i d e n c e .  Thus p e t i t i o n e r  d i s a g r e e s  w i t h  

r e s p o n d e n t  r e g a r d i n g  t h e  c o n c e r n s  t h a t  a t t e n d  t h i s  i s s u e .  W e  

b e l i e v e  t h a t  it is both  t h e  v o l u n t a r i n e s s  of t h e  w a i v e r  a s  w e l l  

a s  t h e  r e l i a b i l i t y  of t h e  e v i d e n c e  i t s e l f  t h a t  come i n t o  play and 

s h o u l d  be c o n s i d e r e d  i n  r e s o l v i n g  t h e  i s s u e  of w h a t  t h e  appro-  

p r i a t e  s t a n d a r d  s h o u l d  b e  and  whether  t h e  l a n g u a g e  ba r r i e r  is a 

s u f f i c i e n t  s p e c i a l  c i r c u m s t a n c e  t o  j u s t i f y  u s e  of t h e  g r e a t e r  

s t a n d a r d  o f  proof i n  t h e  t r i a l  c o u r t s  when a s i g n i f i c a n t  l a n g u a g e  

impediment  is  shown t o  h a v e  e x i s t e d  a t  t h e  t i m e  t h e  w a i v e r ,  o r  

s t a t e m e n t ,  w a s  o b t a i n e d .  Therefore t h e  C o u r t  s h o u l d  q u a s h  the 

d e c i s i o n  below b e c a u s e  t h e  l a n g u a g e  b a r r i e r  i s  a s p e c i a l  c i r -  

c u m s t a n c e ,  a s  t h i s  C o u r t  i n d i c a t e d  i n  Denehy v .  S t a t e ,  400 So.2d 

1 2 1 6  ( F l a .  1 9 8 0 )  m i g h t  w a r r a n t  use of t h e  clear and c o n v i n c i n g  

s t a n d a r d ,  r a t he r  t h a n  t h e  p r e p o n d e r a n c e  s t a n d a r d  u s e d  i n  o r d i n a r y  

c i r c u m s t a n c e s ,  f o r  a t r i a l  c o u r t  t o  d e t e r m i n e  w h e t h e r  a knowing 

and v o l u n t a r y  w a i v e r  was g i v e n  u n d e r  a l l  of t h e  c i r c u m s t a n c e s .  
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CONCLUSION 
. 
t 

Wherefore, petitioner respectfully requests the Court to 

quash the decision below and to remand for the trial court for a 

new trial following a determination of the voluntariness of 

petitioner's in-custody statement by the trial court utilizing 

the clear and convincing evidence standard. 
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