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INTRODUCTION 

T h i s  A m i c u s  B r i e f  is s u b m i t t e d  on b e h a l f  of t h e  Academy of 

F l o r i d a  T r i a l  Lawyers  ( A F T L ) ,  a s t a t e w i d e  o r g a n i z a t i o n  of  t r i a l  

l a w y e r s  i n t e r e s t e d  i n  t h e  issues p r e s e n t e d  i n  t h i s  case.  

T h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  P e t i t i o n e r  a n d  

Respondent .  A l l  e m p h a s i s  is s u p p l i e d  by c o u n s e l  u n l e s s  i n d i c a t e d  

o t h e r w i s e .  

STATEMENT OF THE CASE AND FACTS 

R e s p o n d e n t  was i n v o l v e d  i n  a motor v e h i c l e  a c c i d e n t  i n  

Broward  Coun ty ,  F l o r i d a .  A t  t h a t  t i m e ,  s h e  w a s  i n s u r e d  by t h e  

P e t i t i o n e r  f o r  p e r s o n a l  i n j u r y  p r o t e c t i o n  ( P I P )  b e n e f i t s  u p  t o  

$ 1 0 , 0 0 0 .  The  p o l i c y  p r o v i d i n g  c o v e r a g e  c o n t a i n e d  a $ 2 , 0 0 0  P I P  

d e d u c t i b l e .  A s  a r e s u l t  of t h e  a c c i d e n t ,  R e s p o n d e n t  i n c u r r e d  

c o v e r e d  P I P  e x p e n s e s  e x c e e d i n g  $15,0001.  The P e t i t i o n e r  p a i d  

Respondent  p o l i c y  l i m i t s  l e s s  t h e  d e d u c t i b l e  a m o u n t  ( $ 8 , 0 0 0 )  

assuming  t h a t  was t h e  maximum amount of b e n e f i t s  i t  was r e q u i r e d  

t o  pay p u r s u a n t  t o  i t s  p o l i c y  a n d  u n d e r  t h e  l a w .  R e s p o n d e n t  

f i l e d  s u i t  c l a i m i n g  e n t i t l e m e n t  t o  a t o t a l  o f  $ 1 0 , 0 0 0  i n  P IP  

c o v e r a g e .  T h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  a f f i r m e d  t h e  

summary judgment  of t h e  t r i a l  c o u r t  and  r u l e d  t h a t  Respondent  was 

e n t i t l e d  t o  t h e  p o l i c y  l i m i t s  o f  $10 ,000 .  T h i s  c o u r t  g r a n t e d  

d i s c r e t i o n a r y  r e v i e w .  

c 

0 

li 

I) 

I T h o u g h  t h e  r e c o r d  i s  n o t  c l e a r  o n  t h e  e x a c t  a m o u n t  o f  
c o v e r e d  e x p e n s e s  i n c u r r e d  by Respondent ,  t h e  o n l y  way i n  w h i c h  
Responden t  c o u l d  have  r e c e i v e d  $10,000 i n  P I P  b e n e f i t s  p u r s u a n t  
t o  t h e  F o u r t h  D i s t r i c t ' s  o p i n i o n  i s  i f  h e r  c o v e r e d  e x p e n s e s  
e q u a l l e d  o r  e x c e e d e d  $15 ,000 .  
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* 

SUMMARY OF THE ARGUMENT 

S e c t i o n  627.736,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ,  r e q u i r e s  i n s u r e r s  

w r i t i n g  P I P  p o l i c i e s  t o  p r o v i d e  c o v e r a g e  u p  t o  a l i m i t  of 

$10,000.  T h e s e  p o l i c i e s  w i l l  p r o v i d e  m e d i c a l  a n d  d i s a b i l i t y  

b e n e f i t s  a n d  w i l l  p a y  8 0 %  o f  t h e  m e d i c a l  a n d  6 0 %  of t h e  

d i s a b i l i t y  e x p e n s e s  t o  c o v e r e d  p e r s o n s  who i n c u r  t h e s e  losses  a s  

a r e s u l t  o f  t h e  o w n e r s h i p ,  m a i n t e n a n c e  o r  u s e  of a motor v e h i c l e .  

D e d u c t i b l e s  of $ 2 5 0 . 0 0 ,  $ 5 0 0 . 0 0 ,  $ 1 , 0 0 0 . 0 0  a n d  $ 2 , 0 0 0 . 0 0  a r e  

p e r m i t t e d .  T h e s e  a m o u n t s  a r e  d e d u c t e d  from t h e  b e n e f i t s  

o t h e r w i s e  due  e a c h  p e r s o n  s u b j e c t  t o  t h e  d e d u c t i o n .  S e c t i o n  

6 2 7 . 7 3 9 ( 2 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  P e t i t i o n e r  asserts  t h a t  t h e  

" b e n e f i t s  o t h e r w i s e  due"  are  d e f i n e d  a s  i t s  p o l i c y  l i m i t s  a n d  t h e  

d e d u c t i b l e  i s  t a k e n  f r o m  t h e  p o l i c y  l i m i t  t o  d e t e r m i n e  t h e  

b e n e f i t s  i t  mus t  pay .  

Thus ,  u n d e r  t h e  P e t i t i o n e r ' s  t h e o r y ,  t h e  d e d u c t i b l e  is n o t  

u s e d  i n  i ts t r a d i t i o n a l  manner,  i .e . ,  as a t h r e s h o l d  t o  r e c o v e r y .  

R a t h e r ,  t h e  d e d u c t i b l e  is u s e d  as  a means t o  r e d u c e  c o v e r a g e  and  

is t h e r e f o r e  i m p r o p e r .  Under P e t i t i o n e r ' s  p o l i c y ,  a c l a i m a n t  

w o u l d  n e v e r  r e c e i v e  t h e  $ 1 0 , 0 0 0  w o r t h  o f  c o v e r a g e  manda ted  by 

S e c t i o n  6 2 7 . 7 3 6 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  By a t t e m p t i n g  t o  

r e d u c e  P I P  l i m i t s ,  P e t i t i o n e r  h a s  v i o l a t e d  F l o r i d a  l a w .  

ISSUE 

WHETHER THE FOURTH DISTRICT COURT OF APPEAL 
E R R E D  I N  H O L D I N G  THAT THE RESPONDENT WAS 
ENTITLED TO $ 1 0 , 0 0 0  I N  P I P  COVERAGE? 
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ARGUMENT 

0 

0 

c 

I n  Govan  V .  I n t e r n a t i o n a l  B a n k e r s  I n s u r a n c e  Company, 521  

So.2d 1086  ( F l a .  1 9 8 8 ) ,  t h i s  C o u r t  assumed j u r i s d i c t i o n  b e c a u s e  

o f  a c o n f l i c t  b e t w e e n  t h e  d i s t r i c t  c o u r t s  of a p p e a l  a s  t o  t h e  

method of c a l c u l a t i n g  p e r s o n a l  i n j u r y  p r o t e c t i o n  b e n e f i t s .  The 

C o u r t ,  a g r e e i n g  w i t h  t h e  P I P  ca r r ie r ' s  p o s i t i o n  i n  t h a t  case, 

h e l d  t h a t  p e r s o n a l  i n j u r y  b e n e f i t s  a re  c a l c u l a t e d  by  m u l t i p l y i n g  

t h e  t o t a l  amount o f  m e d i c a l  b i l l s  by t h e  p e r c e n t a g e  of c o v e r a g e  

a f f o r d e d  by  t h e  P I P  s t a t u t e .  The  r e s u l t i n g  a m o u n t  i s  t h e  

" b e n e f i t  o t h e r w i s e  d u e "  e a c h  p e r s o n ,  w i t h o u t  t h e  d e d u c t i b l e .  

Then,  t h e  d e d u c t i b l e  is s u b t r a c t e d  f rom t h e  b e n e f i t s  o t h e r w i s e  

due  t o  a r r i v e  a t  t h e  amount t h a t  t h e  i n s u r a n c e  company mus t  pay .2  

L o g i c a l l y ,  t h e  amount of b e n e f i t s  p a y a b l e  t o  a c l a i m a n t  c a n n o t  

e x c e e d  t h e  p o l i c y ' s  $10 ,000  l i m i t .  

I n  Govan, t h i s  C o u r t  n o t e d  i t s  d i s a p p r o v a l  w i t h  Th ibodeau  V .  

A l l s t a t e  I n s u r a n c e  Company, 391 So.2d 805  ( F l a .  5 t h  DCA 1 9 8 0 )  and  

I n d u s t r i a l  F i r e  a n d  C a s u a l t y  I n s u r a n c e  Company v.  Cowan, 364 

So.2d 810 ( F l a .  3d DCA 1 9 7 8 ) ,  t o  t h e  e x t e n t  o f  t h e i r  c o n f l i c t  

2The c a l c u l a t i o n  manda ted  by t h i s  C o u r t  i n  Govan was: 

P l a i n t i f f ' s  t o t a l  m e d i c a l  b i l l s  $ 5,887.45 
P e r c e n t a g e  p a y a b l e  p u r s u a n t  t o  s t a t u t e  X .80 

B e n e f i t s  d u e ,  b u t  f o r  d e d u c t i b l e  $ 4 ,709 .96  
L e s s  d e d u c t i b l e  2 ,000.00 

0 
B e n e f i t s  p a y a b l e  $ 2,709.96 

Govan V .  I n t e r n a t i o n a l  B a n k e r s  I n s u r a n c e  Company, 521  So.2d 
a t  1087 .  

- 3 -  



w i t h  i t s  o p i n i o n  a n d  t h e  F o u r t h  D i s t r i c t  C o u r t  of A p p e a l ' s  

a 

e 

* 

I) 

o p i n i o n  i n  I n t e r n a t i o n a l  Banke r s  I n s u r a n c e  Company V .  Govan, 502 

So.2d 913 ( F l a .  4 t h  DCA 1 9 8 7 ) .  P e t i t i o n e r ,  i n  t h i s  case re l ies  

u p o n  Cowan a n d  T h i b o d e a u .  The o n l y  a p p a r e n t  c o n f l i c t  be tween  

Cowan, Th ibodeau  and  Govan is i n  t h e  i n t e r p r e t a t i o n  o f  t h e  t e r m  

" b e n e f i t s  o t h e r w i s e  due"  and  t h e  a p p l i c a t i o n  of t h e  d e d u c t i b l e  i n  

a manner which would r e d u c e  c o v e r a g e .  

I n  C o w a n ,  t h e  c l a i m a n t  i n c u r r e d  c o v e r e d  e x p e n s e s  of 

a p p r o x i m a t e l y  $ 4 0 , 0 0 0 . 0 0 .  She was i n s u r e d  u n d e r  a P I P  p o l i c y  

p r o v i d i n g  $ 5 , 0 0 0 . 0 0  i n  c o v e r a g e  s u b j e c t  t o  a $ 1 , 0 0 0 . 0 0  

d e d u c t i b l e .  The c l a i m a n t  a r g u e d  t h a t  b e c a u s e  h e r  losses  g r e a t l y  

exceeded  t h e  t o t a l  amount o f  c o v e r a g e  u n d e r  t h e  p o l i c y ,  s h e  was 

e n t i t l e d  t o  t h e  f u l l  $ 5 , 0 0 0 . 0 0 .  T h e  T h i r d  D i s t r i c t  C o u r t  of 

Appeal d i s a g r e e d  w i t h  c l a i m a n t ' s  p o s i t i o n  and  h e l d  t h a t  p u r s u a n t  

t o  s t a t u t e ,  t h e  "amount o t h e r w i s e  due"  was t h e  $5,000.00 p o l i c y  

l i m i t  and  t h a t  t h e  d e d u c t i b l e  was t a k e n  from t h a t  amount.  Cowan, 

346 So.2d a t  811.  

I n  Govan - I  t h i s  C o u r t  d i s a p p r o v e d  o f  Cowan and  h e l d  t h a t  t h e  

" b e n e f i t s  o t h e r w i s e  due"  were d e t e r m i n e d  by  m u l t i p l y i n g  t h e  t o t a l  

i n c u r r e d  e x p e n s e  by  t h e  p e r c e n t a g e  of c o v e r a g e  u n d e r  t h e  P IP  

s t a t u t e .  The d e d u c t i b l e  is t h e n  s u b t r a c t e d  f rom t h e  " b e n e f i t s  

o t h e r w i s e  d u e "  t o  d e t e r m i n e  t h e  amount which  t h e  i n s u r e r  mus t  

Pay '  

P e t i t i o n e r  a l s o  r e l i e s  on Thibodeau  v .  A l l s t a t e  I n s u r a n c e  

Company, 391 So.2d 805 ( F l a .  5 t h  DCA 1 9 8 0 ) ,  f o r  i ts  p o s i t i o n  t h a t  

a 
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* 

c l a i m a n t s  a re  n o t  e n t i t l e d  t o  t h e  $10,000.00 c o v e r a g e  mandated  by 

t h e  P IP  s t a t u t e .  

I n  T h i b o d e a u ,  t h e  c l a i m a n t  i n c u r r e d  o v e r  $ 8 , 0 0 0 . 0 0  i n  

m e d i c a l  e x p e n s e s  and  was i n s u r e d  by a p o l i c y  p r o v i d i n g  $5,000.00 

i n  P I P  c o v e r a g e  w i t h  a $ 4 , 0 0 0 . 0 0  d e d u c t i b l e .  The  c l a i m a n t  

a s s e r t e d  t h a t  s h e  was e n t i t l e d  t o  t h e  f u l l  amount of c o v e r a g e  

($5 ,000 .00 )  a f f o r d e d  u n d e r  t h e  p o l i c y .  The c o u r t ,  r e l y i n g  on  

Cowan, h e l d  t h a t  t h e  a m o u n t  " o t h e r w i s e  due"  t h e  c l a i m a n t  w a s  

$5,000.00 and  t h a t  t h e  $4 ,000 .00  d e d u c t i b l e  w a s  t o  be  t a k e n  from 

t h a t  amount.  T h i b o d e a u ,  391 So.2d a t  806. 

T h i s  C o u r t  i n  Govan s p e c i f i c a l l y  app roved  o f  t h e  d e c i s i o n  i n  

I n t e r n a t i o n a l  B a n k e r s  I n s u r a n c e  Company V .  Govan, 502 So.2d 513 

( F l a .  4 t h  DCA 1 9 8 7 ) ,  and  d i s a p p r o v e d  o f  Th ibodeau  and  Cowan t o  

t h e  e x t e n t  of t h e i r  c o n f l i c t  w i t h  t h e  F o u r t h  D i s t r i c t ' s  o p i n i o n  

i n  Govan. Govan v .  I n t e r n a t i o n a l  Banke r s  I n s u r a n c e  Company, 521 

S o . 2 d  1 0 8 6  ( F l a .  1 9 8 8 ) .  The  c e n t r a l  c o n f l i c t  b e t w e e n  t h e  

o p i n i o n s  was t h e  i n t e r p r e t a t i o n  of " b e n e f i t s  o t h e r w i s e  due."  

N e v e r t h e l e s s ,  P e t i t i o n e r  a r g u e s  t h a t  l a n g u a g e  i n  t h e  F o u r t h  

D i s t r i c t  C o u r t  of  A p p e a l s ' s  o p i n i o n  i n  Govan  s t a t e s  t h a t  

" b e n e f i t s  o t h e r w i s e  d u e "  means  t h e  t o t a l  a m o u n t  o f  m e d i c a l  

b e n e f i t s  " p a y a b l e  u n d e r  t h e  p o l i c y " .  Govan, 502 So.2d a t  514. 

However,  a comple te  r e a d i n g  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  of 

Appeals '  d e c i s i o n  i n  Govan shows t h a t  t h e  C o u r t  d i d  n o t  c o n s i d e r  

t h e  t e r m  " b e n e f i t s  o t h e r w i s e  due" t o  be synomymous w i t h  p o l i c y  

l i m i t s .  R a t h e r ,  t h e  C o u r t  n o t e d  a s h a r p  c o n f l i c t  b e t w e e n  i t s  

- 5 -  

a 



I) 

Q 

0 

i n t e r p r e t a t i o n  o f  t h e  term " b e n e f i t s  o t h e r w i s e  due"  a n d  t h e  Cowan 

a n d  Th ibodeau  o p i n i o n s  by r e a s o n i n g :  

" W e  a c k n o w l e d g e  t h a t  o u r  h o l d i n g  appears t o  
c o n f l i c t  w i t h  t h e  o p i n i o n s  of t w o  o f  o u r  
s i s t e r  c o u r t s .  See T h i b o d e a u  v .  A l l s t a t e  s i s t e r  c o u r t s .  S e e  T h i b o d e a u  V .  A l l s t a t e  
I n s u r a n c e  C o . ,  3 9 1  So.2d 805  ( F l a .  5 t h  DCA 
1 9 8 0 ) ;  I n d u s t r i a l  F i r e  & C a s u a l t y  I n s u r a n c e  
C o .  v .  Cowan, 364  So .2d  8 1 0  ( F l a .  3d DCA 
1 9 7 8 ) .  T h o s e  c a s e s  appear  t o  h o l d  t h a t  

- - - - - - - - 

I n s u r a n c e  C o . ,  3 9 1  So.2d 805  ( F l a .  5 t h  DCA 
1 9 8 0 ) ;  I n d u s t r i a l  F i r e  & C a s u a l t y  I n s u r a n c e  
C o .  v .  Cowan,  364  So .2d  8 1 0  ( F l a .  3d DCA . -  
1 9 7 8 ) .  T h o s e  c a s e s  ax>pear t o  h o l d  t h a t  _ _  
" b e n e f i t s  o t h e r w i s e  d u e "  r e fe r s  t o  t h e  no-  
f a u l t  b e n e f i t  l i m i t s ,  s u c h  as t h e  $10,000.00 
l i m i t  i n v o l v e d  h e r e i n .  I f  t h a t  were t r u e ,  
t h e  " d e d u c t i b l e "  would n o t  b e  a d e d u c t i b l e  a t  
a l l  i n  t h e  manner  t h a t  word is n o r m a l l y  u s e d ,  
i . e . ,  a s  a n  amoun t  t o  be  d e d u c t e d  from t h e  
c la im,  b u t  r a t h e r  would s i m p l y  b e  a means o f  
p r o v i d i n g  f o r  lower p o l i c y  l i m i t s .  W e  d o  n o t  
b e l i e v e  t h e  l e g i s l a t u r e  would h a v e  a u t h o r i z e d  
lower p o l i c y  l i m i t s  i n  s u c h  a n  i n d i r e c t  and  
u n u s u a l  f a s h i o n ,  e s p e c i a l l y  s i n c e  s e c t i o n  
6 2 7 . 7 3 6 ( 1 )  ( a )  s p e c i f i c a l l y  m a n d a t e s  c o v e r a g e  
i n  t h e  amount o f  a t  l e a s t  $10,000.00.  W e  a re  
n o t  a w a r e  o f  a n y  s t a t u t o r y  p r o v i s i o n  
a u t h o r i z i n g  l esser  l i m i t s .  The I n t e r n a t i o n a l  
B a n k e r s  n o - f a u l t  p o l i c y  a t  i s s u e  i n  t h i s  case 
d o e s  c o n t a i n  a p r o v i s i o n  w h i c h ,  c o n s i s t e n t  
w i t h  t h e  h o l d i n g s  o f  Cowan a n d  T h i b o d e a u ,  
r e d u c e s  t h e  po l i cy  l i m i t  by $ 2 , 0 0 0 . 0 0 .  W e  
a re  c o n c e r n e d  w i t h  t h i s  p r o v i s i o n  i n  t h a t  it 
a p p e a r s  t o  u t i l i z e  t h e  $2,000.00 d e d u c t i b l e  a 
s e c o n d  t i m e ,  a f t e r  it h a s  a l r e a d y  b e e n  u s e d  
i n  t h e  t r a d i t i o n a l  manner d i s c u s s e d  above  a s  
a t h r e s h o l d  t o  r e c o v e r y .  [ F o o t n o t e  o m i t t e d ] .  

Govan, 502 So.2d a t ,  914.  

P e t i t i o n e r  a r g u e s  t h a t  Cowan a n d  T h i b o d e a u  a r e  c o r r e c t  

b e c a u s e  S e c t i o n  6 2 7 . 7 3 9 ( 2 )  , F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  , p r o v i d e s  

t h a t  t h e  maximum a m o u n t  o f  b e n e f i t s  it is r e q u i r e d  t o  pay  is 

p o l i c y  l i m i t s  minus  d e d u c t i b l e .  P e t i t i o n e r ' s  r e l i a n c e  o n  t h e  

s t a t u t e  i s  m i s p l a c e d .  T h e  s t a t u t e  s t a t e s  t h a t  t h e  d e d u c t i b l e  

amoun t  i s  t o  be d e d u c t e d  f r o m  t h e  b e n e f i t s  d u e  e a c h  p e r s o n  

s u b j e c t  t o  t h e  d e d u c t i o n .  However, t h e  s t a t u t e  d o e s  n o t  s t a t e  
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t h a t  t h e  " b e n e f i t s  o t h e r w i s e  d u e "  a r e  t h e  i n s u r e r ' s  p o l i c y  

l i m i t s .  P e t i t i o n e r ' s  a s s e r t i o n  t h a t  p o l i c y  l a n g u a g e  l i m i t i n g  

r e c o v e r a b l e  b e n e f i t s  t o  p o l i c y  l i m i t s  m i n u s  d e d u c t i b l e  is n o t  

s u p p o r t e d  by  s t a t u t e  a n d  is s i m p l y  n o t  a u t h o r i z e d  b y  l a w .  

P e t i t i o n e r  a n d  t h e  F l o r i d a  A u t o m o b i l e  U n d e r w r i t e r s  

A s s o c i a t i o n  (FAUA) h a v e  a s s e r t e d  i n  t h e i r  b r i e f s  t h a t  t h e  F o u r t h  

D i s t r i c t ' s  d e c i s i o n  i n  Arnone  y i e l d s  i l l o g i c a l  r e s u l t s  b e c a u s e  

t h e  o p i n i o n  m a k e s  n o  d i s t i n c t i o n  b e t w e e n  t h e  i n s u r e d  w i t h  a 

d e d u c t i b l e  a n d  t h e  i n s u r e d  w i t h o u t  a d e d u c t i b l e  where  P I P  losses 

a re  i n  e x c e s s  of p o l i c y  l i m i t s .  Thus ,  t h e y  a r g u e  t h a t  u n d e r  t h e  

A r n o n e  d e c i s i o n  t h e r e  w o u l d  be  no  d i f f e r e n c e  b e t w e e n  i n s u r e d s  

w h o s e  l o s s e s  g r e a t l y  e x c e e d  $ 1 0 , 0 0 0  b e c a u s e  t h e  i n s u r e d  w i l l  

a l w a y s  r e c e i v e  $ 1 0 , 0 0 0  r e g a r d l e s s  of t h e  d e d u c t i b l e  a m o u n t .  

P e t i t i o n e r  f a i l s  t o  r e c o g n i z e  t h a t  it c a n ,  a n d  m o s t  l i k e l y  d o e s ,  

c h a r g e  more f o r  p o l i c i e s  w i t h  n o  d e d u c t i b l e  a n d  t h a t  t h e s e  n o  

d e d u c t i b l e  i n s u r e d s  w i l l  r e c e i v e  $10 ,000  a f t e r  i n c u r r i n g  $12 ,500  

i n  m e d i c a l  e x p e n s e s ;  w h i l e  i n s u r e d ' s  w i t h  a $ 2 , 0 0 0  d e d u c t i b l e  

w o u l d  o n l y  r e c e i v e  $ 1 0 , 0 0 0  a f t e r  i n c u r r i n g  $15 ,000  i n  m e d i c a l  

e x p e n s e s 3 .  Thus ,  t h e  p r e s e n c e  of a d e d u c t i b l e  c o n t i n u e s  t o  have  

a l o g i c a l  b e a r i n g  o n  t h e  amount t h a t  t h e  P e t i t i o n e r  would c h a r g e  

f o r  i t s  c o v e r a g e .  T h o s e  who c h o o s e  a d e d u c t i b l e  r u n  t h e  r i s k  of 

3$12 ,500  I n s u r e d ' s  w i t h  no  d e d u c t i b l e .  
x .80 

$10 ,000  

$15 ,000  I n s u r e d ' s  w i t h  a $2 ,000  d e d u c t i b l e .  
x .80 

$12 ,000  
$ < 2 , 0 0 0 >  
$10 ,000  
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h a v i n g  t o  i n c u r  g rea te r  m e d i c a l  e x p e n s e s  i n  o r d e r  t o  b e  e n t i t l e d  

t o  t h e  f u l l  $ 1 0 , 0 0 0  i n  c o v e r a g e  m a n d a t e d  b y  law w h i l e  t h o s e  

w i t h o u t  a d e d u c t i b l e  have  p a i d  more f o r  t h e i r  c o v e r a g e  u p  f r o n t  

a n d  h a v e  t o  i n c u r  l ess  e x p e n s e  b e f o r e  e n t i t l e m e n t  t o  t h e  $10 ,000  

i n  c o v e r a g e  manda t ed  by law. 

I n  a d d i t i o n ,  b o t h  P e t i t i o n e r  a n d  FAUA f a i l  t o  m e n t i o n  t h a t  

i n s u r e d s  w i t h  d e d u c t i b l e s  a r e  t r e a t e d  d i f f e r e n t l y  t h a n  t h o s e  

w i t h o u t  d e d u c t i b l e s  i n  a l l  cases whe re  p o l i c y  l i m i t s  are n o t  

e x h a u s t e d .  Assuming t h a t  o n l y  m e d i c a l  e x p e n s e s  are  i n s u r e d ,  a n  

i n s u r e d  w i t h  a d e d u c t i b l e  of $2 ,000 .00  mus t  i n c u r  $2 ,500 .00  i n  

m e d i c a l  e x p e n s e s  b e f o r e  a n y  P I P  b e n e f i t s  a r e  d u e .  An i n s u r e d  

w i t h o u t  a d e d u c t i b l e  is  p a i d  a t  80% from d o l l a r  o n e .  Thus ,  i n  

a l l  cases i n  wh ich  t h e  m e d i c a l s  a r e  l e s s  t h a n  $ 2 , 5 0 0 . 0 0 ,  t h e  

d e d u c t i b l e  p o l i c y  w o u l d  c e r t a i n l y  b e  l e s s  c o s t l y  s i n c e  n o  

b e n e f i t s  are  p a i d .  I n  f a c t ,  as  i l l u s t r a t e d  i n  f o o t n o t e  3 h e r e i n ,  

d e d u c t i b l e  a n d  n o  d e d u c t i b l e  po l i c i e s  d o  n o t  cost t h e  i n s u r a n c e  

company t h e  same amount u n t i l  $15,000.00 i n  m e d i c a l  e x p e n s e s  are 

i n c u r r e d  . 
FAUA i n  i t s  Amicus b r i e f  c o n t e n d s  t h a t  t h e  F o u r t h  D i s t r i c t  

C o u r t  of A p p e a l s '  i n t e r p r e t a t i o n  of S e c t i o n  6 2 7 . 7 3 9 ( 2 )  F l o r i d a  

S t a t u t e s  ( 1 9 8 5 ) ,  i n  A r n o n e  is i n c o n s i s t e n t  w i t h  t h e  amount o f  

b e n e f i t s  a v a i l a b l e  u n d e r  S e c t i o n  627.736 F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  

FAUA u r g e s  t h a t  t h e  term " b e n e f i t s "  i s  s u s c e p t i b l e  t o  t w o  

d i f f e r e n t  m e a n i n g s  i f  t h e  Arnone  d e c i s i o n  is a c c e p t e d .  Whi l e  

S627.736 r e q u i r e s  b e n e f i t s  t o  a l i m i t  of $10 ,000 ,  FAUA a s s e r t s  

t h a t  i n  c e r t a i n  d e d u c t i b l e  cases,  t h e  d e d u c t i b l e  is a p p l i e d  t o  
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correct  i n  a s s e r t i n g  t h a t  t h e  d e d u c t i b l e  is t o  b e  d e d u c t e d  from 

a n  amount which  may e x c e e d  t h e  b e n e f i t s  p a y a b l e  u n d e r  t h e  p o l i c y .  

Howeve r ,  t h e  b e n e f i t s  w h i c h  m u s t  b e  p a i d  t h e  i n s u r e d  a r e  

i n v a r i a b l y  c o n t r o l l e d  by s e c t i o n  627.736 a n d  t h e s e  a r e  amounts  up  

t o  $10,000 a f t e r  a p p l y i n g  t h e  d e d u c t i o n s  o f  s e c t i o n  6 2 7 . 7 3 9 ,  

F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  

I n  e f f e c t ,  t h e  P e t i t i o n e r ,  FAUA, a n d  t h e  D e p a r t m e n t  o f  

I n s u r a n c e  ( D O I )  are a t t e m p t i n g  t o  u t i l i z e  t h e  p o l i c y  d e d u c t i b l e  

t w i c e .  F o r  e x a m p l e ,  a s s u m e  t h a t  a p e r s o n  c o v e r e d  u n d e r  

P e t i t i o n e r ' s  p o l i c y  was i n v o l v e d  i n  a n  a c c i d e n t  i n c u r r i n g  

$ 1 5 , 0 0 0 . 0 0  i n  m e d i c a l  e x p e n s e s ,  a n d  c o v e r e d  b y  a P I P  p o l i c y  

p r o v i d i n g  $10,000.00 i n  c o v e r a g e ,  w i t h  a 2 , 0 0 0 . 0 0  d e d u c t i b l e .  

App ly ing  t h e  Govan f o r m u l a ,  se t  o u t  be low,  h e  would be  e n t i t l e d  

t o  t h e  f u l l  $ 1 0 , 0 0 0 . 0 0  o f  c o v e r a g e  a f f o r d e d  b y  t h e  p o l i c y .  

P u r s u a n t  t o  t h i s  C o u r t ' s  o p i n i o n  i n  Govan, t h e  c a l c u l a t i o n  would 

b e  a s  f o l l o w s :  

C l a i m a n t ' s  t o t a l  m e d i c a l  b i l l s :  $15 ,000  
P e r c e n t a g e  payable p u r s u a n t  t o  
s t a t u t e  X .80 

B e n e f i t s  due  b u t  f o r  d e d u c t i b l e :  $12 ,000  
Less d e d u c t i b l e  - 2 ,000  

B e n e f i t s  P a y a b l e  $ 1 0 , 0 0 0  

However, u n d e r  P e t i t i o n e r ' s  t h e o r y ,  t h e  d e d u c t i b l e  would be 

u s e d  a g a i n  t o  r e d u c e  t h e  b e n e f i t s  p a y a b l e  b y  t h e  company t o  

$ 8 , 0 0 0 . 0 0 .  T h e r e f o r e ,  t h e  P e t i t i o n e r  is  u s i n g  t h e  d e d u c t i b l e  
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t w i c e  a n d  i s  d e n y i n g  R e s p o n d e n t  t h e  b e n e f i t s  t o  wh ich  s h e  is 

e n t i t l e d  u n d e r  t h e  law. 

P e t i t i o n e r  n e x t  u r g e s  t h a t  t h e  o n l y  r e a s o n a b l e  meaning of 

s e c t i o n  6 2 7 . 7 3 9 ( 2 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  is t h a t  d e d u c t i b l e s  

a re  t o  be t a k e n  f r o m  t h e  p o l i c y  l i m i t s  s i n c e  s u c h  l i m i t s  are t h e  

" b e n e f i t s  o t h e r w i s e  due" .  F i r s t ,  i f  t h e  l e g i s l a t u r e  would h a v e  

i n t e n d e d  b e n e f i t s  o t h e r w i s e  d u e  t o  be synonymous  w i t h  p o l i c y  

l i m i t s ,  i t  c l e a r l y  c o u l d  h a v e  s a i d  s o .  S e c o n d ,  h a d  t h e  

l e g i s l a t u r e  p r o v i d e d  t h a t  b e n e f i t s  o t h e r w i s e  d u e  means p o l i c y  

l i m i t s  it would have  b e e n  a u t h o r i z i n g  d e d u c t i b l e s  as a method t o  

r e d u c e  c o v e r a g e  and  would have  i n  e f f e c t  u s u r p e d  t h e  r e q u i r e m e n t  

of S e c t i o n  627.736 F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  t h a t  c o v e r a g e  u p  t o  

$ 1 0 , 0 0 0  m u s t  b e  p r o v i d e d  by  i n s u r e r s  w r i t i n g  P I P  po l i c i e s  i n  

F l o r i d a .  

FAUA asserts i n  i t s  b r i e f  t h a t  t h e  l e g i s l a t u r e  is presumed 

t o  be aware of j u d i c i a l  d e c i s i o n s  when r e - e n a c t i n g  a s t a t u t e  a n d  

t h a t  when § 6 2 7 . 7 3 9 (  2 )  was r e - e n a c t e d  t h a t  l e g i s l a t u r e  d i d  n o t  

amend it d e s p i t e  i t s  a w a r e n e s s  Cowan and  Th ibodeau .  Thus ,  FAUA 

a v e r s  t h a t  t h e  l e g i s l a t u r e  is presumed t o  have  a p p r o v e d  o f  t h e s e  

d e c i s i o n s  and  c i t e s  S t a t e  V.  Q u i q l e y ,  463 So.2d 224 ( F l a .  1 9 8 5 )  

a n d  D e l a n e y  v .  S t a t e ,  1 9 0  S o . 2 d  5 7 8  ( F l a .  1 9 6 6 )  f o r  t h e s e  

p r o p o s i t i o n s .  FAUA a r g u e s  t h a t  b e c a u s e  t h e  l e g i s l a t u r e  d i d  n o t  

change  t h e  p e r t i n e n t  P I P  s t a t u t e s  a f t e r  Cowan and  Th ibodeau  t h a t  

it s a n c t i o n e d  t h o s e  o p i n i o n s .  

F A U A  i s  i n c o r r e c t .  F i r s t ,  S 6 2 7 . 7 3 6  c l e a r l y  a n d  

unambiguous ly  r e q u i r e s  c o v e r a g e  up  t o  $10,000.  Thus ,  t h e r e  is n o  
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r e a s o n  t o  change  t h e  s t a t u t e  when it is t h e  Cowan a n d  Th ibodeau  

o p i n i o n s  and  n o t  t h e  s t a t u t e ,  which are  i n c o r r e c t .  

Second ,  a s  Delaney  h e l d :  " I n  t h i s  s t a t e ,  as  i n  most o t h e r s ,  

t h e  r u l e  p r e v a i l s  t h a t  i n  r e e n a c t i n g  a s t a t u t e ,  t h e  l e g i s l a t u r e  

is presumed t o  be aware of c o n s t r u c t i o n s  placed upon it by t h e  

h i q h e s t  c o u r t  o f  t h e  s t a t e ,  a n d ,  i n  t h e  a b s e n c e  of c l e a r  

e x p r e s s i o n s  t o  t h e  c o n t r a r y ,  is  presumed t o  have  a d o p t e d  t h e s e  

c o n s t r u c t i o n s " .  D e l a n e y  V .  S t a t e ,  1 9 0  S o . 2 d  5 7 8 ,  a t  5 8 1 .  

(Emphas is  s u p p l i e d ) .  

P r i o r  t o  t h i s  C o u r t ' s  o p i n i o n  i n  Govan w h i c h  c l e a r l y  

o u t l i n e d  t h a t  " b e n e f i t s  o t he rw i se  d u e "  were d e t e r m i n e d  b y  

m u l t i p l y i n g  t h e  t o t a l  a m o u n t  o f  c o v e r e d  e x p e n s e s  by t h e  

p e r c e n t a g e  of c o v e r a g e  a f f o r d e d  by t h e  P I P  s t a t u t e ,  t h e r e  was n o  

j u d i c i a l  c o n s t r u c t i o n  by t h e  h i g h e s t  c o u r t  of t h i s  s t a t e  on t h e  

t e r m  " b e n e f i t s  o t h e r w i s e  d u e " .  T h u s ,  FAUA'S  a s s e r t i o n  t h a t  

i n s u r e r s  c o u l d  r e l y  o n  t h e  s i l e n c e  of t h e  l e g i s l a t u r e  l a c k s  

merit. 

P e t i t i o n e r ,  FAUA, a n d  t h e  DO1 asser t  i n  t h e i r  b r i e f s  t h a t  

b e c a u s e  t h e  D O 1  a p p r o v e d  t h e  r a t e s  c h a r g e d  t o  P I P  i n s u r e r s  a n d  

b e c a u s e  t h e  DO1 may have  b e e n  aware t h a t  t h e  maximum amount o f  

b e n e f i t s  p a y a b l e  u n d e r  a p o l i c y  w o u l d  be  p o l i c y  l i m i t s  m i n u s  

d e d u c t i b l e ,  t h a t  s u c h  p o l i c i e s  a re  p r o p e r 4 .  

4 T h e  A c a d e m y  o f  F l o r i d a  T r i a l  L a w y e r s  a d o p t s  t h e  
R e s p o n d e n t ' s  Motion t o  S t r i k e  t h e  D O I ' s  b r i e f  a n d  f u r t h e r  a d o p t s  
t h e  R e s p o n d e n t ' s  o b j e c t i o n  t o  M o t i o n  f o r  L e a v e  t o  Appear as  
Amicus C u r i a e  f i l e d  by t h e  DOI. There  is  no r e c o r d  showing  t h a t  
P e t i t i o n e r  re l ied o n  t h e  a p p r o v a l  o f  t h e  DO1 f o r  i t s  r a t e s  and  a s  
s u c h  t h e  D O I ' s  b r i e f  t o  t h e  e x t e n t  i t  u t i l i z e s  n o n - r e c o r d  
materials  i n  s u p p o r t  o f  i ts  p o s i t i o n  is improper. 
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I t  is t h e  p r o v i n c e  of t h e  c o u r t s  o f  t h i s  s t a t e ,  and  n o t  o f  a 

d e p a r t m e n t  of t h e  gove rnmen t ,  t o  d e t e r m i n e  w h e t h e r  t h e  l a w s  of 

t h e  s t a t e  a r e  b e i n g  c o m p l i e d  w i t h .  I n  matters p e r t a i n i n g  t o  

a u t o m o b i l e  i n s u r a n c e  c o v e r a g e  t h e  d e c i s i o n s  of t h e  c o u r t s  i n  

i n t e r p r e t i n g  t h e  s t a t u t o r i l y  m a n d a t e d  a m o u n t  of c o v e r a g e  a s  

o p p o s e d  t o  p o l i c y  l a n g u a g e  s u b m i t t e d  b y  t h e  i n s u r e r  ( a n d  

p r e s u m a b l y  app roved  by t h e  D O I )  have been  t h e  s t a n d a r d  u s e d  t o  

d e t e r m i n e  w h e t h e r  c o v e r a g e  p r o v i d e d  by t h e  c a r r i e r  c o m p l i e s  w i t h  

t h e  law. 

A p r i m a r y  example  is  Un insu red  Motorist Coverage  and  p o l i c y  

l a n g u a g e  which a t t e m p t s  t o  l i m i t  t h e  c o v e r a g e  manda ted  by  l a w .  

Un insu red  Motorist Cove rage  is p r o v i d e d  u n d e r  C h a p t e r  627 of t h e  

F l o r i d a  S t a t u t e s ,  t h e  same c h a p t e r  which manda te s  P I P  c o v e r a g e  u p  

t o  $ 1 0 , 0 0 0 .  C o n s i s t e n t l y ,  t h i s  C o u r t  and  t h e  C o u r t s  of Appea l  

h a v e  h e l d  t h a t  p o l i c y  l a n g u a g e  w h i c h  a t t e m p t s  t o  l i m i t  t h e  

s t a t u t o r i l y  manda ted  c o v e r a g e  is i m p e r m i s s i b l e .  S e e  M u l l i s  V .  

S t a t e  F a r m  M u t u a l  A u t o m o b i l e  I n s u r a n c e  Company, 252 So.2d 229 

( F l a .  1 9 7 1 ) ;  Salas V .  L i b e r t y  Mutua l  F i r e  I n s u r a n c e  Company, 272 

So.2d 1 ( F l a .  1 9 7 2 ) ;  A u t o  Owners I n s u r a n c e  Company v.  Benne t ,  466 

So.2d 242 ( F l a .  2d DCA 1 9 8 4 ) ;  L e e  V.  S t a t e  F a r m  Mutual  Automobi le  

I n s u r a n c e  Company,  3 3 9  S o . 2 d  6 7 0 .  ( F l a .  2d DCA 1 9 7 6 ) .  T h e  

p o l i c i e s  i n  t h e  a b o v e  ca se s  c o n t a i n e d  terms which  v a r i e d  f rom 

t h o s e  of t h e  u n i n s u r e d  m o t o r i s t  s t a t u t e .  L o g i c a l l y ,  t h e s e  

p o l i c i e s  m u s t  h a v e  b e e n  examined by t h e  DO1 and l o g i c a l l y  t h e  

i n s u r e r s  mus t  have  r e l i e d  on t h e  a p p r o v a l  o f  t h e  D O 1  t o  i s s u e  

a 

t h e s e  p o l i c i e s .  N e v e r t h e l e s s ,  t h i s  t y p e  of p o l i c y  l a n g u a g e  w a s  

- 1 2  - 



0 

0 

0 

a 

0 

0 

s t r i c k e n  b e c a u s e  i t  was a t  v a r i a n c e  w i t h  t h e  l e g i s l a t u r e ' s  i n t e n t  

t h a t  u n i n s u r e d  motor i s t  c o v e r a g e  be made a v a i l a b l e  t o  a l l  p e r s o n s  

who w o u l d  have  had  l i a b i l i t y  c o v e r a g e  u n d e r  t h e  p o l i c y .  Q u i t e  

s i m p l y ,  a n d  w i t h  a l l  d e f e r e n c e  t o  t h e  D O I ,  t h i s  l e a d s  t o  t h e  

i n e s c a p a b l e  c o n c l u s i o n  t h a t  t h e  DO1 i s n ' t  a l w a y s  correct  and  t h a t  

t h e  Depa r tmen t  and  P I P  i n s u r e r s  s h o u l d  l o o k  t o  t h e  l a n g u a g e  of 

t h e  s t a t u t e  r e q u i r i n g  c o v e r a g e ,  u p  t o  $ 1 0 , 0 0 0 ,  and  n o t  t o  methods  

which c o u l d  s u b s t a n t i a l l y  r e d u c e  s u c h  c o v e r a g e .  

The FAUA n e x t  asserts t h a t  t h i s  C o u r t ' s  d e c i s i o n  s h o u l d  o n l y  

have  p r o s p e c t i v e  a p p l i c a t i o n  i f  t h i s  C o u r t  h o l d s  t h a t  Responden t  

i s  e n t i t l e d  t o  t h e  $ 1 0 , 0 0 0  p o l i c y  l i m i t .  Though  FAUA q u i t e  

c a n d i d l y  r e c o g n i z e s  t h a t  a p p e l l a t e  d e c i s i o n s  a re  t o  be g i v e n  b o t h  

r e t r o s p e c t i v e  and  p r o s p e c t i v e  e f f e c t ,  i t  p leads  a s  a n  e x c e p t i o n  

t h a t  i t  re l ied  t o  i ts d e t r i m e n t  o n  p r i o r  d e c i s i o n s  and  t h u s  t h e  

new d e c i s i o n  s h o u l d  have p r o s p e c t i v e  e f f e c t  o n l y .  

FAUA's p o i n t  f a i l s  fo r  t h e  f o l l o w i n g  r e a s o n s .  The e x c e p t i o n  

w h i c h  i t  a l l e g e s  i s  a p p l i c a b l e  t o  t h i s  c a se  e n c o m p a s s e s  a 

s i t u a t i o n  where  a s t a t u t e  h a s  r e c e i v e d  a g i v e n  c o n s t r u c t i o n  by a 

c o u r t  o f  supreme j u r i s d i c t i o n  and  t h e n  is o v e r t u r n e d  by t h a t  same 

c o u r t .  I n  t h o s e  s i t u a t i o n s ,  r e q u i r i n g  r e t r o s p e c t i v e  a p p l i c a t i o n  

of t h e  new d e c i s i o n  w o u l d  be u n f a i r  t o  t h o s e  who had acted i n  

r e l i a n c e  o n  t h e  p r i o r  one .  However, t h a t  s i t u a t i o n  is n o t  before 

t h e  c o u r t  t o d a y .  T h i s  c o u r t ,  w i l l  d e c i d e  f o r  t h e  f i rs t  t i m e  

w h e t h e r  P I P  d e d u c t i b l e s  are  t o  be u s e d  a s  a t h r e s h o l d  t o  r e c o v e r y  

o r  a s  a m e t h o d  t o  r e d u c e  c o v e r a g e .  A s  s u c h ,  t h i s  C o u r t ' s  

d e c i s i o n  s h o u l d  h a v e  b o t h  p r o s p e c t i v e  a n d  r e t r o s p e c t i v e  
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a p p l i c a t i o n .  Melendez V .  Drois & Krump Mfq. C o . ,  515 So.2d 735 

( F l a .  1 9 8 7 )  a n d  F l a .  F o r e s t  & P a r k  S e r v i c e  V .  S t r i c k l a n d ,  18 

So.2d 251 ( F l a .  1 9 4 9 ) .  

FAUA n e x t  a r g u e s  t h a t  i n  r e l i a n c e  on  Arnone,  and  t h a t  w i t h  

D O I ' s  a p p r o v a l ,  t h e y  h a v e  e n t e r e d  i n t o  5 0 0 , 0 0 0  P I P  c o n t r a c t s  

w h e r e  t h e y  h a v e  r e s e r v e d  t h e  r i g h t  t o  r e d u c e  c o v e r a g e  by t h e  

amount o f  t h e  d e d u c t i b l e .  F u r t h e r ,  P e t i t i o n e r  a v e r s ,  r e f e r r i n g  

t o  a f f i d a v i t s  f i l e d  by  s i x  P I P  c a r r i e r s  be low i n  s u p p o r t  o f  

P e t i t i o n e r ' s  m o t i o n  t o  s t a y  t h e  Arnone manda te ,  t h a t  t h e s e  s i x  

i n s u r e r s  may owe o v e r  o n e  m i l l i o n  d o l l a r s  i f  t h e  Arnone d e c i s i o n  

is a f f i r m e d .  N e i t h e r  of t h e s e  a l l e g a t i o n s  a r e  s u p p o r t e d  b y  

c o m p e t e n t  r e c o r d  e v i d e n c e .  R a t h e r ,  t h e y  a r e  m e r e l y  s e l f - s e r v i n g  

c o n c l u s i o n s  and  a l l e g a t i o n s  which s h o u l d  n o t  be c o n s i d e r e d  by t h e  

C o u r t .  A d d i t i o n a l l y ,  i f  t h e s e  i n s u r e r s  wou ld  s e r i o u s l y  face 

i r r e t r i e v a b l e  damage s h o u l d  t h i s  C o u r t  u p h o l d  Arnone and  a p p l y  

i t s  r u l e  r e t r o s p e c t i v e l y  t h e n  p e r h a p s  t h i s  C o u r t  s h o u l d  q u e s t i o n  

w h e t h e r  t h e s e  car r ie rs  s h o u l d  e v e n  be  w r i t i n g  i n s u r a n c e  i n  t h i s  

s t a t e .  I f  t h e  i n f o r m a t i o n  c o n t a i n e d  i n  t h o s e  a f f i d a v i t s  i s  

cor rec t ,  t h e n  o n e  bad f a i t h  claim o r  o n e  s e r i o u s  a c c i d e n t  c o u l d  

force a n y  of  t h e s e  ca r r i e r s  i n t o  i n s o l v e n c y .  

F o r  example ,  a n a l y z i n g  t h e  a f f i d a v i t  of t h e  s i x  ca r r i e r s  by 

r e d u c i n g  t h e  p e r i o d  of  t i m e  a l l e g e d  i n  e a c h  t o  a one  y e a r  b a s i s ,  

a n d  a d j u s t i n g  t h e  amounts  t o  be  p a i d  by e a c h  c a r r i e r  a c c o r d i n g l y ,  

t h e  a v e r a g e  amoun t  t h a t  w i l l  b e  p a i d  i n  o n e  y e a r  w i l l  b e  

$ 1 0 5 , 2 1 9 . 5 0  p e r  c a r r i e r .  T h i s  s i m p l y  amounts  t o  f u l l  $ 1 0 , 0 0 0  

paymen t s  i n  f i v e  p o l i c i e s  c o v e r i n g  $ 1 0 , 0 0 0  per  p e r s o n  and  $20,000 
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t h a t  p a y i n g  l i m i t s  o n  t e n  P I P  claims w i l l  place them on  t h e  b r i n k  

o f  i n s o l v e n c y .  I f  t h e i r  r e s e r v e s  a re  i n s u f f i c i e n t  t o  pay  t e n  

f u l l  P I P  po l i c i e s  these ca r r i e r s  s h o u l d  n o t  be w r i t i n g  i n s u r a n c e  

i n  F l o r i d a . 5  

F i n a l l y ,  t h e  p o l i c y  i n  q u e s t i o n  and  a l l  p o l i c i e s  p r o v i d i n g  

f o r  P I P  c o v e r a g e  i n  t h e  S t a t e  o f  F l o r i d a  p r o v i d e  t h a t  " i f  a n y  

p o l i c y  p r o v i s i o n  i s  c o n t r a r y  t o  any  l a w  t o  which  i t  is s u b j e c t ,  

s u c h  p r o v i s i o n  is  amended  t o  c o n f o r m  t h e r e t o " .  I n  e f f e c t ,  

D e f e n d a n t  i s  a d m i t t i n g  t h a t  e v e n  i t s  p o l i c y ,  w h i c h  h a s  b e e n  

r e v i e w e d  by t h e  D O I ,  may be wrong and  is s u b j e c t  t o  c o r r e c t i o n  by 

t h e  p r o p e r  a p p l i c a t i o n  of t h e  laws of t h i s  S t a t e  t o  i t s  terms. 

Thus ,  P e t i t i o n e r  r e c o g n i z e s  t h a t  it is t h e  Supreme C o u r t  of t h i s  

S t a t e ,  a n d  n o t  p o l i c y  l a n g u a g e ,  w h i c h  r e d u c e s  c o v e r a g e  and  a 

g o v e r n m e n t a l  agency  which  a p p r o v e s  t h e  r e d u c t i o n ,  w h i c h  s h o u l d  

i n t e r p r e t  F lo r ida  l a w  manda t ing  P I P  c o v e r a g e  u p  t o  $10 ,000 .  

CONCLUSION 

Based upon t h e  f o r e g o i n g  r e a s o n s ,  t h e  AFTL r e s p e c t f u l l y  

r e q u e s t s  t h a t  t h i s  C o u r t  a f f i r m  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  

Appeal h o l d i n g  t h a t  i n s u r e r s  c a n n o t  r e d u c e  t h e  $ 1 0 , 0 0 0  i n  P I P  

c o v e r a g e  mandated  u n d e r  t h e  law by t h e  amount o f  t h e  d e d u c t i b l e .  

F u r t h e r ,  AFTL r e q u e s t s  t h a t  t h i s  C o u r t  a p p l y  t h i s  d e c i s i o n  b o t h  
p r o s p e c t i v e l y  and r e t r o s p e c t i v e l y  s o  as  t o  p r o v i d e  i n s u r e d ' s  

t h e  b e n e f i t s  t h e y  a re  e n t i t l e d  t o  by l a w .  

5AFTL is aware o f  t w o  p e n d i n g  cases i n  t h e  E l e v e n t h  J u d i c i a l  
C i r c u i t  i n  which  t h e  i n s u r e r s ,  i n c l u d i n g  a member of FAUA h a v e  
a l r e a d y  agreed t o  Class  A c t i o n  O r d e r s  r e q u i r i n g  payments  o f  t h e  
d e d u c t i b l e s  i n  t h e  e v e n t  t h i s  C o u r t  a f f i r m s  Arnone.  
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