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I N  THE SUPREDIE COURT OF FLORIDA e 
CHARLIE BROWN, J R . ,  

P e t i t i o n e r  , 
v s .  

STATE OF FLORIDA,  

Responden t .  

CASE NO. 73,590 

INITIAL BRIEF OF PETITIONER 

PRELIMINARY STATEMENT 

The P e t i t i o n e r ,  A p p e l l a n t  and D e f e n d a n t  be low,  w i l l  be 

r e f e r r e d  to  as "Brown" or  " t h e  P e t i t i o n e r " .  The Responden t ,  

S t a t e  of F l o r i d a ,  was p r o s e c u t o r  and  Appellee be low and w i l l  b e  

r e f e r r e d  t o  as " t h e  S t a t e " .  The Record  on  Appeal w i l l  be  

referred t o  a s  "R" , followed b y  t h e  appropriate p a g e  number .  
m 

T h e r e  a re  t w o  volumes o f  t r a n s c r i p t s :  t h e  f i r s t  embraces 

c e r t a i n  p r e- t r i a l  l e g a l  a r g u m e n t s  and a l l  a c t u a l  t e s t i m o n y  o f  t h e  

e l e v e n  s t a t e  w i t n e s s e s  c a l l e d  i n  t h e  two-day t r i a l .  The s e c o n d  

volume i n c l u d e s  t h e  r e s p e c t i v e  c l o s i n g  a r g u m e n t s  o f  c o u n s e l ,  t h e  

j u r y  i n s t r u c t i o n s  and v e r d i c t ,  and  a l so  t h e  s e n t e n c i n g  h e r a i n g .  

Inasmuch as t h e  two volumes are  numbered c o n s e c u t i v e l y ,  t h e  

r e f e r e n c e s  t o  them w i l l  b e  made by "T" f o l l o w e d  by t h e  p e r t i n e n t  

page  number.  

The a p p e n d i x  a t t a c h e d  h e r e t o  c o n t a i n s  t h e  F i r s t  Dis t r ic t  

C o u r t  of Appeal o p i n i o n  to  be r ev i ewed  h e r e :  Brown v .  S t a t e ,  535 

So.2d 672  (F la .  1st DCA 1 9 8 8 ) .  I t  a lso  c o n t a i n s  t h e  S t a t e ' s  

an swer  b r i e f  i n  t h a t  case. 0 
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STATEMENT OF THE CASE AND FACTS 

On Sep t ember  25 ,  1987 ,  C h a r l i e  Brown, J r . ,  was a r r e s t e d  f o r  

armed robbery, p o s s e s s i o n  of a f i r e a r m  d u r i n g  t h e  commiss ion  o f  a 

f e l o n y ,  and  p o s s e s s i o n  of a firearm by a c o n v i c t e d  f e l o n .  H e  

s t o o d  a c c u s e d  o f  r o b b i n g  a B a r n e t t  Bank i n  downtown J a c k s o n v i l l e .  

( R  1-2). A t  h i s  f i r s t  a p p e a r a n c e  t h e  n e x t  d a y  h e  was a d j u d g e d  

i n s o l v e n t  and t h e  P u b l i c  De fende r  a p p o i n t e d ,  w h i l e  h e  was h e l d  

w i t h o u t  bond.  ( R- 3 )  

On October 5, 1987 ,  t h e  S t a t e  f i l e d  a n  i n f o r m a t i o n  c h a r g i n g  

Brown w i t h  armed r o b b e r y  (two c o u n t s ) ,  a g g r a v a t e d  a s s a u l t  ( t w o  

c o u n t s ) ,  c a r r y i n g  a c o n c e a l e d  f i r e a r m ,  and u s e  of  a f i r e a r m  

d u r i n g  t h e  commiss ion  of a f e l o n y .  ( R  7 & 8 ) .  The same day  t h e  

P u b l i c  D e f e n d e r ' s  O f f i c e  was allowed t o  wi thd raw  as h i s  c o u n s e l  

and  a p r i v a t e  a t t o r n e y  was a p p o i n t e d  by t h e  C o u r t .  ( R  9 ) .  The 

u s u a l  d i s c o v e r y  m o t i o n s  and  r e s p o n s e s  ( R  11- 16) were f i l e d  a n d ,  

a d d i t i o n a l l y ,  Brown f i l e d  a Mot ion  t o  D i s m i s s  ( R  1 7- 1 9 ) ,  a l l e g i n g  

g e n e r a l l y  t h a t  t h e  two a g g r a v a t e d  a s s a u l t  c h a r g e s  and t h e  c h a r g e  

o f  u s e  o f  a firearm d u r i n g  t h e  cornmiss ion of a f e l o n y  o f f e n d e d  

d o u b l e  j e o p a r d y  p r o v i s i o n s  of t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  

T h a t  mo t ion  was d e n i e d .  ( R  20) 

a 

On F e b r u a r y  1 2 ,  1988 ,  t h e  S t a t e  f i l e d  i t s  amended i n f o r m a t i o n  

( R  28-91, a l l e g i n g  a g a i n  t w o  c o u n t s  o f  armed r o b b e r y ,  t w o  c o u n t s  

of a g g r a v a t e d  a s s a u l t ,  u s e  o f  a firearm d u r i n g  t h e  commiss ion  o f  

a f e l o n y ,  and  t h r e a t e n i n g  t o  d i s c h a r g e  a d e s t r u c t i v e  d e v i c e .  The 

D e f e n d a n t ,  i n  r e s p o n s e  t h e r e t o ,  f i l e d  a Mot ion  t o  D i s m i s s  
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( R  30-31) t h e  f o u r t h  c o u n t  ( o n e  of t h e  a g g r a v a t e d  a s s a u l t s )  and  

t h e  f i f t h  c o u n t  ( u s e  o f  a f i r e a r m ,  e t c . ) .  On t h e  d a y  o f  t r i a l  

t h e  C o u r t  d i s m i s s e d  t h e  f i f t h  c o u n t ,  b u t  d e n i e d  t h e  m o t i o n  as  t o  

t h e  a g g r a v a t e d  a s s a u l t  c o u n t s .  ( R  32) However, a t  t h e  c o n c l u-  

@ 

s i o n  o f  a l l  e v i d e n c e  i n  t h e  case, t h e  C o u r t  r e v e r s e d  i t s e l f  and  

g r a n t e d  t h e  D e f e n d a n t ' s  Mot ion  t o  D i s m i s s  as t o  t h e  t w o  a g g r a-  

v a t e d  a s s a u l t  c h a r g e s  ( C o u n t s  2 and 4 i n  t h e  Amended 

I n f o r m a t i o n ) .  ( T  175-6) I n  any e v e n t ,  e l e v e n  S t a t e  w i t n e s s e s  

t e s t i f i e d  t o  t h e  j u r y ,  a s  w i l l  be d e t a i l e d  below.  The D e f e n d a n t  

n e i t h e r  t e s t i f i e d  n o r  o f f e r e d  w i t n e s s e s .  

F o l l o w i n g  c l o s i n g  a rgumen t ,  j u r y  d e l i b e r a t i o n s  r e s u l t e d  i n  

v e r d i c t s  ( R  24-6) of g u i l t y  of t h e  o f f e n s e  o f  "Robbery w i t h  a 

Dead ly  Weapon" ( a  v i o l a t i o n  o f  F l o r i d a  S t a t u t e  §812.13[2] [ a ] ,  as  

to  two c o u n t s  i n v o l v i n g  d i f f e r e n t  v i c t i m s )  and a l so  g u i l t y  o f  

@ " T h r e a t e n i n g  t o  D i s c h a r g e  a D e s t r u c t i v e  Dev ice" .  (F.S. S790.162) 

D e f e n d a n t ' s  Mot ion  f o r  N e w  T r i a l  ( R  37) was d e n i e d .  ( R  38) A 

g u i d e l i n e  score s h e e t  was p r e p a r e d  ( R  63) u s i n g  " C a t e g o r y  3" 

( R u l e  3.988 [ c ] ,  F l a .  R C r P )  and  r e s u l t i n g  i n  a t o t a l  score o f  180 

p o i n t s ,  which  i n  t u r n ,  p l a c e d  him i n  a g u i d e l i n e  s e n t e n c e  r a n g e  

o f  41/2 t o  51/2 y e a r s .  ( R  63) 

A t  t h e  s e n t e n c i n g  h e a r i n g  t h e  S t a t e  a r g u e d  f o r  a n  upward 

d e p a r t u r e  f rom t h e  g u i d e l i n e s .  The C o u r t  s e n t e n c e d  Brown t o  s e n-  

t e n c e s  of 50 y e a r s  f o r  t h e  two r o b b e r y  c o u n t s  and  15  y e a r s  f o r  

t h e  o f f e n s e  o f  T h r e a t e n i n g  t o  D i s c h a r g e  a D e s t r u c t i v e  D e v i c e ,  a l l  
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r u n n i n g  c o n c u r r e n t l y .  ( R  54-59) On t h a t  same d a y  t h e  C o u r t  f i l e d  

i t s  "Reasons  f o r  Exceed ing  S e n t e n c i n g  G u i d e l i n e s "  ( R  60-2) c i t i n g  

f o u r  g r o u n d s  for  d e p a r t u r e :  (1) P e t i t i o n e r ' s  f l a g r a n t  d i s r e g a r d  

f o r  t h e  s a f e t y  o f  b y s t a n d e r s ,  ( 2 )  h i s  r e c e n t  release f rom p r i s o n ,  

( 3 )  h i s  l ack  of r e g a r d  f o r  t h e  law and  t h e  j u d i c i a l  s y s t e m  as 

d e m o n s t r a t e d  by h i s  f a i l u r e  t o  comply w i t h  t h e  c o n d i t i o n s  o f  h i s  

release o n  a bond ,  and ( 4 )  p r e m e d i t a t i o n .  

D e f e n d a n t  was a d j u d g e d  i n s o l v e n t  f o r  p u r p o s e s  of appeal and 

h i s  t r i a l  a t t o r n e y  was r e a p p o i n t e d  t o  r e p r e s e n t  him t h e r e i n .  ( R  

66)  A t i m e l y  Notice o f  Appeal ( R  69)  was f i l e d  o n  March 9 ,  1988 .  

P e t i t i o n e r  a p p e a l e d  o n l y  t h e  d e p a r t u r e  f rom t h e  p r e s u m p t i v e  

g u i d e l i n e  s e n t e n c e .  H e  a t t a c k e d  a l l  f o u r  g r o u n d s  as i n v a l i d ,  b u t  

t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appeal h e l d  t h e  j u s t i f i c a t i o n  g i v e n ,  

" lack o f  r e g a r d  f o r  t h e  j u d i c i a r y  and t h e  law", to  be  a per- 

m i s s i b l e  g r o u n d .  Brown v .  S t a t e ,  535 So.2d 6 7 1  ( F l a .  1st DCA 

1 9 8 8 )  I t  found there  to  be a n  a d e q u a t e  f a c t u a l  b a s i s  for  same 

when t h e  t r i a l  c o u r t  had  h e l d  t h a t  t h e  P e t i t i o n e r ' s  f a i l u r e  to  

a b i d e  by h i s  c o n d i t i o n  of release on  bond f rom a n o t h e r  o f f e n s e ,  

a l o n g  w i t h  t h e  s h o r t  i n t e r v a l  be tween  h i s  release and t h e  i n s t a n t  

o f f e n s e ,  d e m o n s t r a t e d  a c o n t e m p t  for t h e  j u d i c i a l  system. The 

appel la te  c o u r t  d i d  n o t  comment upon t h e  other  three g r o u n d s ,  

h o l d i n g  i n s t e a d  t h a t  a d e p a r t u r e  f rom g u i d e l i n e s  may be u p h e l d  

when a t  l e a s t  o n e  o f  t h e  r e a s o n s  g i v e n  is v a l i d ,  r e g a r d l e s s  o f  

t h e  v a l i d i t y ,  -- v e l  non,  o f  o t h e r s .  I n  so d o i n g ,  i t  c i t e d  

0 
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9921.001,  F l o r i d a  S t a t u t e s  ( 1 9 8 7 ) ,  a s  amended by C h a p t e r  87-110, 

L a w s  of F l o r i d a .  A c c o r d i n g l y ,  t h e  a f o r e s a i d  s e n t e n c e s  were 

u p h e l d  i n  t h e i r  e n t i r e t y .  

Manda te  i s s u e d  o n  J a n u a r y  6 ,  1989.  

On J a n u a r y  1 7 ,  1989 ,  P e t i t i o n e r  moved t o  i n v o k e  t h e  d i s c r e -  

t i o n a r y  j u r i s d i c t i o n  o f  t h i s  C o u r t  o n  t h e  g round  t h a t  d i r e c t  

c o n f l i c t  e x i s t e d  w i t h  t h e  d e c i s i o n s  of o t h e r  Dis t r ic t  C o u r t s  of 

Appea 1. On A p r i l  14, 1989 ,  t h i s  C o u r t  e n t e r e d  i t s  Orde r  

A c c e p t i n g  J u r i s d i c t i o n  and  D i s p e n s i n g  w i t h  Oral Argument.  

Summary of Trial Testimony 

Brown d i d  - n o t  appeal t h e  s u f f i c i e n c y  of t h e  e v i d e n c e  sup-  

p o r t i n g  t h e  j u d g m e n t s  i n  t h i s  case, b u t  r a t h e r  a p p e a l e d  o n l y  t h e  

v a l i d i t y  o f  t h e  upward d e p a r t u r e  f rom t h e  g u i d e l i n e  s e n t e n c e .  

T h a t  p o r t i o n  o f  t h e  t r i a l  c o u r t ' s  o r d e r  (" Reasons  f o r  Exceed ing  

G u i d e l i n e  S e n t e n c e " )  a t  i s s u e  i n  t h i s  r e v i e w  d i d  n o t  r e f e r  t o  any 

spec i f i c  f ac t  adduced  a t  t r i a l ;  r a t h e r ,  i t  men t ioned  Brown's  

a l l e g e d  v i o l a t i o n s  o f  a O r d e r  f o r  B a i l  i n  a d i f f e r e n t  case 

( R  6 1 ) .  N o n e t h e l e s s ,  i n  t h e  i n t e r e s t  o f  c o m p l e t e n e s s ,  t h e r e  is 

s e t  f o r t h  h e r e  a s y n o p s i s  o f  t h a t  t r i a l  t e s t i m o n y .  

The f i r s t  S t a t e ' s  w i t n e s s  was o n e  Donnie  Webb, a n  armed and 

un i fo rmed  s e c u r i t y  g u a r d  s t a t i o n e d  n e a r  t h e  i n s i d e  e n t r a n c e  t o  a 

B a r n e t t  Bank i n  downtown J a c k s o n v i l l e .  H e  t e s t i f i e d  t h a t  o n  

Sep t ember  25,  1987 ,  a n  i n d i v i d u a l ,  whom h e  i d e n t i f i e d  i n  c o u r t  as  

t h e  P e t i t i o n e r  (T  30), e n t e r e d  t h e  bank c a r r y i n g  a n  a u t o m a t i c  

p i s t o l  and  w e a r i n g  a m a s k  o v e r  h i s  f a c e .  (T  30)  Webb s a i d  Brown 
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p o i n t e d  t h e  gun a t  h i m  and had h i m  s u r r e n d e r  h i s  own weapon. 

( T  33) The a s s a i l a n t  t h e n  p u t  a p a p e r  bag on  t h e  f loor  and t o l d  

t h e  gua rd  t h a t  i f  h e  saw a po l i ceman  h e  would s h o o t  t h e  bag ,  

d e s t r o y  t h e  g u a r d ,  h i m s e l f ,  and e v e r y o n e  e l se  i n  t h e  bank ,  

( T  34) The i n t r u d e r  t h e n  had t h e  g u a r d  p r o c e e d  t o  a t e l l e r  win- 

dow a n d ,  a t  g u n p o i n t  co l l ec t  money from t h a t  t e l l e r .  ( T  3 4 )  

A f t e r  t h e  g u a r d  handed i t  t o  Brown, h e  demanded more money from 

t h e  t e l l e r ,  who went  t o  a n o t h e r  t e l l e r  s t a t i o n  and o b t a i n e d  i t .  

(T 3 6 )  The robber t h e n  backed  o u t  o f  t h e  bank ,  p i c k i n g  up t h e  

g u a r d ' s  gun a n d  t h e  brown paper bag a s  he  l e f t .  ( T  36-7) 

Webb l e t  t h e  r o b b e r  g e t  some d i s t a n c e  away, b u t  t h e n  f o l l o w e d  

him c l o s e l y  enough t h a t  h e  c o u l d  see t h e  man's  f a c e  when he  took 

o f f  t h e  m a s k .  ( T  37-8) H e  watched  him g o  t h r o u g h  a p a r k i n g  l o t  

and g e t  i n t o  a n  a u t o m o b i l e ,  f o l l o w e d  c l o s e l y  by what a p p e a r e d  t o  

be  a n  unmarked police ca r .  (T 38-9) 
* 

Webb also s a i d  t h a t  h e  made a n  i d e n t i f i c a t i o n  of t h e  man 

l a t e r  t h a t  a f t e r n o o n  when h e  was r e t u r n e d  i n t o  p o l i c e  c u s t o d y .  

(T 39)  L i k e w i s e ,  h i s  s e r v i c e  r e v o l v e r  was r e t u r n e d  t o  him on  

t h a t  o c c a s i o n .  ( T  40) 

The second s t a t e ' s  w i t n e s s  was Suzanne  S c h o u l l e r ,  a bank 

t e l l e r  who t e s t i f i e d  t h a t  s h e  saw t h e  masked f i g u r e  e n t e r  t h e  

bank ,  h o l d  up  t h e  g u a r d ,  and  t h e n  h a v e  h i m  a p p r o a c h  h e r  window t o  

o b t a i n  money. ( T  55-6) She  c o m p l i e d ,  handing  o v e r  h e r  " b a i t  

money" and t h e n  a t  t h e  robber 's demand, g o t  a d d i t i o n a l  "ba i t  

money" from t e l l e r  Norv ice  Kennedy ' s  s t a t i o n .  ( T  56-7) She 
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l a t e r  i d e n t i f i e d  Brown as t h e  r o b b e r  when h e  was r e t u r n e d  t o  t h e  

bank i n  po l i ce  c u s t o d y  ( T  5 9 ) ,  and i n  c o u r t  (T  5 4 ) .  

M s .  Kennedy, s u p e r v i s o r y  t e l l e r  o n  t h e  d a t e  i n  q u e s t i o n ,  t o l d  

o f  w a t c h i n g  Ms. S c h o u l l e r  b e i n g  robbed  and  t h e  g u a r d  b e i n g  h e l d  

a t  gun p o i n t .  (T 67-9) Because  t h e  gunman demanded i t ,  s h e  

allowed S c h o u l l e r  t o  g e t  some of h e r  f u n d s ,  and  t h e n  saw t h e  

r o b b e r  l e a v i n g  t h e  bank ,  r e t r i e v i n g  b o t h  t h e  g u a r d ' s  gun  and  t h e  

brown paper bag  o n  t h e  f l o o r .  (T 69-71) She a lso  o b s e r v e d  t h e  

man ' s  unmasked p r o f i l e  a s  h e  was l e a v i n g  t h e  v i c i n i t y  o f  t h e  

bank .  ( T  71)  F i n a l l y ,  s h e  i d e n t i f i e d  h i m  i n  t h e  police c u s t o d y  

o n  t h e  d a y  o f  t h e  r o b b e r y ,  and a l s o  i n  t h e  c o u r t r o o m .  (T 72.3)  

Marcia McCann n e x t  t e s t i f i e d  t h a t  s h e  was i n  a n  o f f i c e  

d i r e c t l y  across t h e  s t r e e t  from t h e  bank when a man (whom s h e  

l a t e r  l e a r n e d  was a B a r n e t t  t e l l e r  on  h i s  l u n c h  h o u r )  e n t e r e d  t h e  

o f f i c e  t o  summon t h e  pol ice  for a n  emergency  a t  t h e  bank .  ( T  78- a) 

Ms. McCann and h e r  associa te ,  Don W i l f o r d  ( t h e  n e x t  w i t n e s s )  

began  w a t c h i n g  t h e  bank ,  and saw a n  i n d i v i d u a l  e x i t  same, 

removing a m a s k  s h o r t l y  t h e r e a f t e r  and c r o s s i n g  t h e  s t r e e t  

d i r e c t l y  i n  f r o n t  of t h e i r  v a n t a g e  p o i n t .  ( T  79-81) With i n t e n -  

t i o n s  of f o l l o w i n g  h im,  W i l f o r d  and  s h e  g o t  i n t o  a t r u c k ,  b u t  

l o s t  s i g h t  o f  him i n  a p a r k i n g  l o t .  ( T  81) 

0 

M s .  McCann was a s k e d  t o  v iew t h e  police showup and i d e n t i f i e d  

Brown as t h e  r o b b e r  t h e r e .  (T 82)  She  a l so  p o i n t e d  him o u t  i n  

t h e  c o u r t r o o m .  ( T  82)  

Don W i l f o r d ' s  t e s t i m o n y  was n e x t ,  and  was s u b s t a n t i a l l y  t h e  
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same as  M s .  McCann's, i n c l u d i n g  b o t h  h i s  o u t - o f- c o u r t  (T  93)  and 

i n - c o u r t  i d e n t i f i c a t i o n  o f  Brown. ( T  8 9 )  * 
The s e c o n d  day  o f  t e s t i m o n y  began  w i t h  J o h n  W. M c C l e l l a n ,  

J r . ,  as w i t n e s s .  A t e l l e r  a t  t h e  B a r n e t t  Bank back  o n  Sep t ember  

25 ,  h e  was p r e p a r i n g  t o  l e a v e  t h e  bank o n  l u n c h  b r e a k  when h e  

n o t i c e d  Brown o u t s i d e  t h e  bank ,  p u l l i n g  a " s k i  cap" o v e r  h i s  head  

(TR 1 0 2 )  and p r o d u c i n g  a p i s t o l  as h e  e n t e r e d  t h e  bank.  

M c C l e l l a n  i m m e d i a t e l y  went  t o  a n  o f f i c e  across t h e  s t r e e t  t o  c a l l  

t h e  police w h i l e  w a t c h i n g  t h e  s c e n e  u n f o l d i n g  (T  103 )  t h r o u g h  t h e  

window. H e  saw Brown's  f a c e  and  wa tched  him t r a v e r s e  a p a r k i n g  

l o t  and g e t  i n t o  a c e r t a i n  v e h i c l e .  H e  t h e n  saw a d e t e c t i v e ' s  

car  a r r i v i n g  as Brown's  car  d r o v e  o f f .  (TR 1 0 4 ) .  H e  too, i d e n-  

t i f i e d  t h e  D e f e n d a n t  i n  t h e  po l i ce  c u s t o d y  t h a t  d a y ,  a s  w e l l  as  

i n  t h e  c o u r t r o o m .  ( T  105 )  

A un i fo rmed  p a t r o l  o f f i c e r ,  R. V. N e l s o n ,  was t h e  s e v e n t h  
a 

s t a t e ' s  w i t n e s s .  On t h e  morning o f  t h e  o f f e n s e  h e  headed  f o r  t h e  

bank upon b e i n g  n o t i f i e d  of t h e  r o b b e r y  alarm and  n o t i c e d  a cer- 

t a i n  g r e e n  v e h i c l e  s p e e d i n g  away from t h e  s c e n e .  ( T  109- 10)  The 

o f f i c e r  i m m e d i a t e l y  a t t e m p t e d  t o  s top t h e  v e h i c l e  w i t h  h i s  s i r e n  

and l i g h t ,  b u t  a c h a s e  e n s u e d .  ( T  1 1 0 )  A t  o n e  p o i n t  h e  f o l l o w e d  

t h e  s u s p e c t  car  t h r o u g h  t h e  s t r e e t s ,  s i d e w a l k ,  and y a r d s  o f  a 

h o u s i n g  complex  u n t i l  t h e  car  e x i t e d  o n  t o  a s t r ee t  and  t h e n  

became s t u c k  i n  a f i e l d .  ( T  110-11) Next  Brown jumped o u t  of t h e  

ca r  and t h e  o f f i c e r  p u r s u e d  o n  f o o t .  ( T  1 1 2 )  The  c h a s e  ended  
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a b r u p t l y  when t h e  Defendan t  was s t r u c k  by a d e t e c t i v e ' s  

a u t o m o b i l e .  (T 113) The impact knocked loose a handgun t h e  

s u s p e c t  was c a r r y i n g ,  as  w e l l  as a bag .  (T  113) The bag r i p p e d  

o p e n ,  r e v e a l i n g  money, g l o v e s ,  and  a m a s k .  (T  1 1 4 )  The Defendan t  

p i c k e d  h i m s e l f  u p  and t r i e d  t o  f l e e  o n c e  more, b u t  was subdued 

t h r o u g h  t h e  j o i n t  e f f o r t s  of Ne l son  and t h e  d e t e c t i v e .  ( T  1 1 4 )  

O f f i c e r  Nelson  i d e n t i f i e d  Brown i n  t h e  cou r t room as t h e  p e r s o n  h e  

app rehended  on  t h e  o c c a s i o n  d e s c r i b e d .  ( T  1 0 9 )  

T h a t  d e t e c t i v e ,  Alve  P o w e l l ,  n e x t  t e s t i f i e d  f o r  t h e  S t a t e .  

Powel l  d e s c r i b e d  how h e  f i r s t  saw D e f e n d a n t ' s  v e h i c l e  s p e e d i n g  

away from a p a r k i n g  l o t  n e a r  t h e  B a r n e t t  Bank, (T  1 1 9 )  H e  

d e s c r i b e d  t h e  r o u t e  of  t h e  chase, e x p l a i n i n g  how p e d e s t r i a n s  had 

t o  r u n  t o  g e t  o u t  of  t h e  way. ( T  1 2 0 )  A t  o n e  p o i n t  h e  momen- 

t a r i l y  l o s t  s i g h t  of  t h e  pa t ro l  car  and s u s p e c t ' s  v e h i c l e ,  b u t  

saw Brown e x i t  h i s  v e h i c l e  w i t h  t h e  po l i ceman  r i g h t  b e h i n d  him. 

( T  1 2 1 )  H e  watched  t h e  two run  on  f o o t  beh ind  h o u s e s ,  t h e n  Brown 

emerged immed ia t e ly  i n  f r o n t  of  h i s  v e h i c l e ,  c a r r y i n g  a p l a s t i c  

bag i n  o n e  hand and a f i r e a r m  i n  t h e  o t h e r .  ( T  1 2 1 )  The 

o f f i c e r  a c c e l e r a t e d  h i s  v e h i c l e ,  knocking  Brown t o  t h e  s t r e e t  and 

c a u s i n g  h i m  t o  d r o p  t h e  f i r e a r m ,  bag ,  money, s k i - t y p e  m a s k ,  and  a 

pa i r  of g l o v e s .  ( T  1 2 2 )  T h e  d e t e c t i v e  t h e n  i d e n t i f i e d  pho- 

t o g r a p h s  d e p i c t i n g  those items, t h e  s u s p e c t ' s  car ,  and t h e  s c e n e ,  

a l l  as s e e n  on  t h e  day  of t h e  i n c i d e n t .  (T 122-5) F i n a l l y ,  t h e  

d e t e c t i v e  d e s c r i b e d  t h e  show-up i d e n t i f i c a t i o n  p r o c e d u r e  con-  

0 
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d u c t e d  back  a t  t h e  bank .  ( T  125- 6) 

0 D e t e c t i v e  J e r r y  Rigdon was t h e  n i n t h  p r o s e c u t i o n  w i t n e s s .  

The o f f i c e r  d e s c r i b e d  f i n d i n g  Brown's  p i c t u r e  i d e n t i f i c a t i o n  c a r d  

o n  t h e  d r i v e r ' s  s ea t  o f  t h e  s u s p e c t  v e h i c l e  a t  t h e  s c e n e .  ( T  

129- 30) H e  a l s o  t o l d  of t h e  show-up p r o c e d u r e  a t  t h e  bank ,  and  

how w i t n e s s e s  Kennedy, McCann, W i l f o r d ,  M c C l e l l a n ,  and  S c h o u l l e r  

a l l  i d e n t i f i e d  t h e  D e f e n d a n t  as t h e  p e r s o n  who robbed  t h e  bank.  

(T 131-2) 

O f f i c e r  D. Morrow n e x t  t ook  t h e  s t a n d  and d e s c r i b e d  h i s  

d u t i e s  as e v i d e n c e  t e c h n i c i a n  a t  t h e  s c e n e  of t h e  a p p r e h e n s i o n .  

(T 134- 5 He d e s c r i b e d  t h a t  area and  t o l d  of r e c o v e r i n g  a c e r t a i n  

r e v o l v e r  wh ich ,  t h r o u g h  him, was i n t r o d u c e d  i n t o  e v i d e n c e  (TR 

1 3 6 ) ,  a s  w e l l  as  t h e  p h o t o g r a p h  of t h e  gun  on  t h e  g round  where  it  

was found .  (T  1 3 8 )  O f f i c e r  Morrow was a lso  u s e d  t o  i n t r o d u c e  a 

brown g l o v e ,  m a s k ,  s h o e ,  p l a s t i c  b a g ,  c a n  o f  brake f l u i d ,  a rock, 

and  a .380  p i s t o l ,  a l l  o f  which h e  t e s t i f i e d  h e  r e t r i e v e d  f rom 

t h e  same i n t e r s e c t i o n  where  D e f e n d a n t  had b e e n  a p p r e h e n d e d .  (T 

138- 45) F i n a l l y ,  h e  t e s t i f i e d  to r e c o v e r i n g ,  c o u n t i n g ,  and 

s t o r i n g ,  a c e r t a i n  q u a n t i t y  o f  U n i t e d  S t a t e s  c u r r e n c y  r e t r i e v e d  

from t h e  same area .  ( T  144- 5)  

The l a s t  S t a t e ' s  w i t n e s s  was o n e  E l i z a b e t h  A l v a r e z ,  a r e c o r d s  

c u s t o d i a n  w i t h  B a r n e t t  Bank. She  d e s c r i b e d  t h e  b a n k ' s  " b a i t  

money" s y s t e m  and  v e r i f i e d  t h a t  t h e  money r e c o v e r e d  by t h e  pol ice  

a t  t h e  s c e n e  o f  Brown's  a p p r e h e n s i o n  c o n t a i n e d  b o t h  " b a i t  money" 
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s e t s  i s s u e d  t o  t e l l e r s  S c h o u l l e r  and Kennedy, a c c o r d i n g  to  

r e c o r d s  m a i n t a i n e d  for  t h a t  p u r p o s e .  ( T  146-9) With h e r  t e s t i -  

mony t h e  S t a t e  r e s t e d  and  t h e n  so, too, d i d  t h e  d e f e n s e .  (T  150)  

T h e r e  was n o  f o r m a l  t e s t i m o n y  g i v e n  a t  t h e  s e n t e n c i n g  

h e a r i n g .  Defense  c o u n s e l  d i d ,  however ,  p o i n t  o u t  t h a t ,  a t  t h e  

t i m e  of t h e  i n s t a n t  o f f e n s e ,  D e f e n d a n t  was n o t  " r e l e a s e d  on  

appeal",  b u t  r a t h e r  had b e e n  r e l e a s e d  on a p r e- t r i a l  bond p u r-  

s u a n t  t o  a n  e a r l i e r  t r i a l  c o u r t  r u l i n g .  The S t a t e  had  i n i t i a t e d  

t h e  appeal, and had  moved f o r  a s t a y  o n  t h e  t r i a l  o f  o t h e r  

c h a r g e s  p e n d i n g  t h e  outcome o f  t h e i r  appeal. (T  238) The S t a t e  

c o n c u r r e d  w i t h  d e f e n s e  c o u n s e l ' s  s e t t i n g  f o r t h  of those fac ts .  (T 

239). 

0 
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SUMMARY OFARGUMBNT 

T h i s  C o u r t  shou ld  a d o p t  h o l d i n g s  of t h e  T h i r d ,  F o u r t h ,  a n d  

F i f t h  D i s t r i c t  C b u r t s  of Appeal which have  c o n s i s t e n t l y  

d i s a l l o w e d  the use of t h e  g r o u n d  e n t i t l e d  " d i s r e g a r d  f o r  

s o c i e t y ' s  laws" or " con tempt  f o r  t h e  c r i m i n a l  j u s t i c e  s y s t e m"  as 

r e a s o n s  for d e p a r t u r e  f r o m  t h e  s e n t e n c i n g  g u i d e l i n e s  set o u t  i n  

Rule  3 .701 ,  F l o r i d a  mles  of C r i m i n a l  P r o c e d u r e .  In so doing, 

t h i s  Cour t  should  r e p u t i a t e  c e r t a i n  d e c i s i o n s  o f  t h e  F i r s t  and 

Second Dis t r ic t s  v a l i d a t i n g  use  o f  t h e s e  g r o u n d s  f o r  d e p a r t u r e ,  

e v e n  though both  Dis t r ic ts  a l s o  have  o c c a s i o n a l l y  r e j e c t e d  the 

sane g r o u n d s .  

Even t h e  c o u r t s  app rov  ing t h e  d i s r e g a r d- c o n t e m p t  g r o u n d  have  

t r e a t e d  i t  a s  s u p e r f l u o u s  a s  they a s c e r t a i n  t h e  v a l i d i t y  of mre  * specific g r m n d s  t h a t  m i g h t  j u s t i f y  d e p a r t u r e .  ch t h e  o t h e r  

h a n d ,  t h e  c o n t i n u e d  e x i s t e n c e  o f  t h i s  g round e n c o u r a g e s  t r i a l  

c o u r t s  t o  engage  in s u b j e c t i v e  a n a l y s i s  o f  d e f e n d a n t ' s  t h o u g h t  

processes. It was t h i s  v e r y  s u b j e c t i v i t y  which the e n t i r e  s e n-  

t e n c i n g  g u i d e l i n e s  e n a c t m e n t  was d e s i g n e d  t o  r e d u c e .  

T h i s  Cour t  s h o u l d  quash  t h e  d e c i s i o n  of  t h e  F i r s t  D i s t r i c t  

C o u r t  o f  Appeal i n  Brown v .  S t a t e ,  535 So.2d 6 7 1  ( F l a .  1st DCA 

1 9 8 8 )  
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ARGUMENT 

THIS COURT SHOULD DISALLOW THE USE OF 
"DISREGARD FOR LAW", "CONTEMPT FOR THE J U D I C I A L  
SYSTEM", AND SIMILAR CONCEPTS AS GROUNDS FOR 
DEPARTURE FROM THE SENTENCING GUIDELINES OF 
RULE 3.701, FLORIDA RULES OF CRIMINAL 
PROCEDURE. 

I. INTRODUCTION 

T h i s  c r i m i n a l  appeal seeks reversa l  o f  Brown v.  S t a t e ,  535 

So.2d 671 ( F l a .  1st D.C.A. 1988) o n  g r o u n d s  t h a t  i t  e x p r e s s l y  and 

d i r e c t l y  c o n f l i c t s  w i t h  b e t t e r - r e a s o n e d  d e c i s i o n s  o f  o t h e r  

D i s t r i c t  C o u r t s  of  Appeal and ,  by  i n f e r e n c e ,  t h i s  C o u r t .  

A c c o r d i n g l y ,  j u r i s d i c t i o n  was invoked  p u r s u a n t  to  Ar t i c l e  V, 

S e c t i o n  3 ( d )  ( 3 ) ,  o f  t h e  F l o r i d a  C o n s t i t u t i o n .  I n d e e d ,  i n  t h e  

t h i r d  p a r a g r a p h  o f  i t s  o p i n i o n ,  t h e  F i r s t  D i s t r i c t  i t s e l f  

r e c o g n i z e d  t h e  ex i s t ence  of case law c o n t r a r y  to i t s  h o l d i n g .  

The issue i n v o l v e d  h e r e  is  s p e c i f i c  and narrow: D o  

" d i s r e g a r d  f o r  t h e  law" and  "contempt f o r  t h e  c r i m i n a l  j u s t i c e  

s y s t e m "  c o n s t i t u t e  v a l i d  g r o u n d s  f o r  d e p a r t u r e  f rom t h e  g u i d e l i n e  

s e n t e n c i n g  s y s t e m  a d o p t e d  by t h i s  C o u r t  as R u l e  3.701, F l o r i d a  

R u l e s  o f  C r i m i n a l  P r o c e d u r e ,  I n  R e  R u l e s  o f  C r i m i n a l  P r o c e d u r e  

( S e n t e n c i n g  G u i d e l i n e s )  439 So.2d 848 (F la .  1983)? The case law 

reveals  v a r i a t i o n s  o n  t h e  j u s t - q u o t e d  p h r a s e s ,  s u c h  a s  " lack o f  

respect f o r  t h e  law", "contempt f o r  t h e  j u d i c i a l  s y s t e m"  "lack o f  

r e g a r d  f o r  t h e  j u d i c i a r y  and  t h e  law". N o n e t h e l e s s ,  t h e  case law 

r e c i t e d  below d e a l s  w i t h  a f a i r l y  w e l l - d e f i n e d  concept which h a s  
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t a k e n  o n  a l i f e  o f  i t s  own. I t  s h o u l d  a l s o  be n o t e d  t h a t  t h e  

" con t empt "  sometimes men t ioned  i n  t h e s e  cases c o n n o t e s  " con t empt "  

as t h e  word is used i n  e v e r y d a y  o r d i n a r y  l a n g u a g e ,  and  is - n o t  

t h e  l e g a l  term advanced  i n  R u l e s  3.830 and  3 .840,  F l o r i d a  R u l e s  

o f  C r i m i n a l  P r o c e d u r e .  

A l l  f i v e  D i s t r i c t  C o u r t s  o f  Appeal h a v e  d e a l t  w i t h  t h i s  

i s s u e .  T h r e e  d i s t r i c t s ,  t h e  T h i r d ,  t h e  F o u r t h ,  and t h e  F i f t h ,  

h a v e  c o n s i s t e n t l y  i n v a l i d a t e d  t h e  d i s r e g a r d- c o n t e m p t  g r o u n d  as a 

b a s i s  f o r  d e p a r t u r e .  The other two d i s t r i c t s  h a v e  n o t  b e e n  u n i -  

form i n  t h e i r  a p p r o a c h  t o  t h e  i s s u e ,  a l t h o u g h  each h a s  a l so  

rejected t h e  d i s r e g a r d- c o n t e m p t  g r o u n d  i n  two or more cases. All 

s u c h  cases  w i l l  o f  c o u r s e  b e  s u b j e c t e d  t o  close a n a l y s i s  below. 

Brown f u r t h e r  c o n t e n d s  t h a t  t h e r e  a r e  b o t h  s i g n i f i c a n t  l e g a l  

r e a s o n s  and i m p o r t a n t  p o l i c y  c o n s i d e r a t i o n s  m i l i t a t i n g  a g a i n s t  

t h e  s u r v i v a l  o f  t h e  d i s r e g a r d- c o n t e m p t  g round  i n  any  form. These  

f a c t o r s  h a v e  t h e i r  o r i g i n  i n  t h i s  C o u r t ' s  v e r y  f i r s t  p ronoun-  

c e m e n t s  accompaning t h e  e n a c t m e n t  o f  t h e  g u i d e l i n e s .  

a 

11. PRESENT STATE OF THE CASE LAW 

The Dis t r ic t  C o u r t s  of Appeal for  t h e  T h i r d ,  F o u r t h  and  F i f t h  

D i s t r i c t s  have  f l a t - o u t  r e j e c t e d  t h e  d i s r e g a r d- c o n t e m p t  g r o u n d .  

The T h i r d  D i s t r i c t  e n c o u n t e r e d  and r e j e c t e d  t h i s  g round  i n  

t h e  f o l l o w i n g  cases : 

1. W i l l i a m s  v .  S t a t e ,  1 4  F.L.W. 904 ( F l a .  3 r d  DCA Apr. 
11, 1 9 8 9 ) ,  c i t i n g  t o  Robinson  v .  S t a t e ,  530 So.2d 
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1085  ( F l a .  4 t h  DCA 1 9 8 8 ) ;  Dixon v .  S t a t e ,  i n f r a ;  
S c o t t  v .  S t a t e ,  i n f r a ;  and  Coleman v.  S t a t e ,  5 2 1  
So.2d 265 ( F l a .  2d DCA 1 9 8 8 ) .  

2 .  Dixon  v .  S t a t e ,  513  So.2d 1 3 7 8  (F la .  3 r d  DCA 1 9 8 7 ) ,  
c i t i n g  t o  S c o t t  v .  S t a t e ,  i n f r a .  

3.  S c o t t  v .  S t a t e ,  488 So.2d 1 4 6  (F la .  3 r d  DCA 1 9 8 6 ) .  

The F o u r t h  D i s t r i c t ,  a s  f a r  as Brown ' s  r e s e a r c h  c o u l d  d e t e r -  

m i n e ,  h a s  t r e a t e d  t h i s  p a r t i c u l a r  g round  o n l y  o n e  time and 

r e j e c t e d  i t  i n  Rob inson  v .  S t a t e ,  530 So.2d 1 0 8 5  ( F l a .  4 t h  DCA 

1 9 8 8 )  w h i l e  c i t i n g  t o  o n l y  o n e  case p e r t i n e n t  t o  t h e  p o i n t :  

Nodal  v .  S ta te ,  524 So.2d 476 (F l a .  2nd DCA 1 9 8 8 ) .  

The F i f t h  D i s t r i c t  h a s  e n c o u n t e r e d  and  i n v a l i d a t e d  t h i s  

g round  t h r e e  times: 

1. Weir v.  S t a t e ,  490 So.2d 234 (F la .  5 t h  DCA 1 9 8 6 ) ,  c i t i n g  
to  Lee v .  S t a t e ,  i n f r a .  

2 .  Medlock v .  S t a t e ,  489 So.2d 848 (F la .  5 t h  DCA 1 9 8 6 ) ,  
c i t i n g  t o  Lee v .  S t a t e ,  i n f r a .  

3. L e e  v. S t a t e ,  486 So.2d 709 (F la .  5 th  DCA 1 9 8 6 ) ,  c i t i n g  
t o  t h i s  Supreme C o u r t ' s  d e c i s i o n  i n  H e n d r i x  v .  S t a t e ,  475  
So.2d 1218  ( F l a .  1 9 8 5 ) .  

The Second  Di s t r i c t  h a s  n o t  p r o d u c e d  u n i f o r m  r e s u l t s  i n  i t s  

t r e a t m e n t  of t h e  i s s u e .  Bu t  i n  i t s  two most r e c e n t  cases (May 

a n d  March,  1988 ,  r e s p e c t i v e l y ) ,  as  w e l l  as i n  two o t h e r s ,  t h a t  

c o u r t  r e j e c t e d  ou t- of- hand  t h e  d i s r e g a r d- c o n t e m p t  g round :  

1. Nodal  v .  S t a t e ,  524 So.2d 476 (F la .  2nd DCA 1 9 8 8 ) ,  c i t i n g  
t o  S t a t e  v .  Weathers, i n f r a .  

2 .  Coleman v .  S t a t e ,  5 2 1  So.2d 265  (F la .  2nd DCA 1 9 8 8 ) ,  
c i t i n g  t o  Hendsbee v .  S t a t e ,  i n f r a .  

3 .  W e a t h e r s  v .  S t a t e ,  508 So.2d 1 3 3 2  (Fla. 2nd DCA 1987)  
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r e j e c t e d  " d i s r e g a r d  f o r  c r i m i n a l  j u s t i c e  s y s t e m "  as a 
ground  " u n d e r  t h e  f ac t s  o f  t h i s  case", c i t i n g  to  
Hendsbee v .  S t a t e ,  i n f r a ,  b u t  a l so  t o  i t s  own a p p a r e n t l y  
c o n t r a d i c t o r y  d e c i s i o n  i n  S a n t a n a  v .  S t a t e ,  507 So.2d 680 
( F l a .  2nd DCA 1 9 8 7 )  and  a l so  t o  Booker v .  S t a t e ,  482 
So.2d 414 ( F l a .  2nd DCA 1 9 8 6 ) .  

4.  Hendsbee v .  S t a t e ,  497 So.2d 718 (F l a .  2nd DCA 1986)  
c i t i n g  t o  t h e  T h i r d  D i s t r i c t ' s  d e c i s i o n  i n  S c o t t ,  s u p r a .  

T h e  Second D i s t r i c t  h a s ,  o n  t h e  other  hand ,  a p p a r e n t l y  

a p p r o v e d  t h e  u s e  of t h e  d i s r e g a r d- c o n t e m p t  g round  i n  t h e  

f o l l o w i n g  cases: 

1. 

2 .  

3 .  

4.  

5 .  

The 

P o w e l l  v .  S t a t e ,  515  So.2d 1 2 9 4  ( F l a .  2nd DCA 1 9 8 7 ) ,  
c i t i n g  to  S a n t a n a  v .  S t a t e ,  s u p r a  and  to  F u l l e r  v .  
S t a t e ,  i n f r a .  

B a r f i e l d  v .  S t a t e ,  5 1 1  So.2d 752 (F la .  2nd DCA 1987)  
( a p p a r e n t l y  d i c t a  o n l y ,  c i t i n g  t o  F u l l e r  v .  S t a t e ,  i n f r a ) .  

S a n t a n a  v .  S t a t e  507 So.2d 680 ( F l a .  2nd DCA 1 9 8 7 ) ,  
c i t i n g  t o  F u l l e r ,  i n f r a .  

F u l l e r  v .  S t a t e ,  488 So.2d 594 (F la .  2nd DCA 1986)  c i t i n g  
t o  Booker v .  S t a t e ,  i n f r a  and Casteel  v .  S t a t e ,  481  So.2d 
72 (F la .  1st DCA 1 9 8 6 ) .  

Booker v .  S t a t e ,  482 So.2d 414 (F la .  2nd DCA 1 9 8 5 ) .  

F i r s t  Dis t r ic t  h a s  i n v a l i d a t e d  t h e  d i s r e g a r d- c o n t e m p t  

g r o u n d  i n  two cases: 

1. S i m s  v .  S t a t e ,  522 So.2d 496 ( F l a .  1st DCA 1988)  f a u l t i n g  
t h e  t r i a l  c o u r t ' s  c o n c l u s i o n s  as u n s u p p o r t a b l e ,  w h i l e  
r e c o g n i z i n g  t h e  g e n e r a l  v a l i d i t y  o f  s u c h  g round  as i t  
c i ted  S a n t a n a ,  s u p r a .  

2 .  S a r v i s  v .  S t a t e ,  465 So.2d 573 (F la .  1st DCA 1 9 8 5 ) ,  which  
found  t h e  g round  u n s u p p o r t e d  by t h e  r e c o r d ,  w i t h o u t  
d i s c u s s i n g  t h e  g e n e r a l  d o c t r i n e  or c i t i n g  any  cases. 

On t h e  o t h e r  hand ,  t h e  F i r s t  D i s t r i c t  h a s  u p h e l d  t h e  v a l i d i t y  

o f  t h e  d i s r e g a r d- c o n t e m p t  g r o u n d  i n  o n l y  o n e  case (o ther  t h a n  t h e  

o n e  p r e s e n t l y  o n  r e v i e w ) :  Frye  v .  S t a t e ,  497 So.2d 964 (F la .  1st 

DCA 1 9 8 6 ) ,  c i t i n g  t o  F u l l e r  v .  S t a t e ,  s u p r a ,  and  d i s t i n g u i s h i n g  

S a r v i s  v .  S t a t e ,  s u p r a .  
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111. ANALYSIS OF EVOLUTION OF CASE LAW 

P e t i t i o n e r ' s  r e s e a r c h  h a s  n o t  b e e n  a b l e  t o  d i s c o v e r ,  i n  any  

o f  t h e  cases o u t l i n e d  a b o v e ,  a d e d i c a t e d  a n a l y s i s  o f  t h e  v a l i d i t y  

per - se o f  t h e  d i s r e g a r d- c o n t e m p t  g r o u n d .  Most cases have  t r e a t e d  

i t  summar i l y ,  w i t h  o n l y  c o n c l u s i o n a r y  s t a t e m e n t s  r e g a r d i n g  i t s  

s o u n d n e s s .  A few cases h a v e  d i s c u s s e d  t h e  a l l e g e d  r e a s o n s  sup-  

p o r t i n g  t h e  e x i s t e n c e  o f  t h e  g r o u n d ,  w i t h o u t  r e a l l y  q u e s t i o n i n g  

t h e  more b a s i c  i s s u e  a d d r e s s e d  here. It  i s  p o s s i b l e ,  however ,  t o  

t race  t h e  o r i g i n s  and  e v o l u t i o n  o f  t h e  two d i f f e r e n t  l i n e s  o f  

cases. 

The e a r l i e s t  case i n v a l i d a t i n g  t h e  d i s r e g a r d- c o n t e m p t  g round  

i s  t h e  F i f t h  D.C.A. case o f  L e e  v .  S t a t e ,  s u p r a ,  d e c i d e d  i n  

A p r i l ,  1986 .  T h e r e ,  t h e  c o u r t  s p e c i f i c a l l y  i n v a l i d a t e d  t h e  

g r o u n d  e n t i t l e d  " d i s r e g a r d  f o r  t h e  laws imposed by s o c i e t y  and  

t h e  c r i m i n a l  j u s t i c e  s y s t e m"  u n d e r  t h e  a u t h o r i t y  of H e n d r i x  v .  

S t a t e ,  s u p r a ,  a d e c i s i o n  by t h i s  Supreme C o u r t  i n  1985.  N o  

d i s c u s s i o n  o r  f u r t h e r  c i t a t i o n s  o c c u r r e d ,  so a r e v i e w  o f  H e n d r i x  

i s  h e l p f u l  a t  t h i s  p o i n t .  

H e n d r i x  i s  o f t e n  c i t e d  for t h e  p r o p o s i t i o n  t h a t  a t r i a l  j u d g e  

may n o t  d e p a r t  f rom g u i d e l i n e s  b a s e d  upon a f a c t o r  t h a t  h a s  

a l r e a d y  b e e n  weighed i n  a r r i v i n g  a t  a p r e s u m p t i v e  s e n t e n c e .  The 

main  o p i n i o n  d i d  n o t  rec i te  t h e  t r i a l  c o u r t  o r d e r  u n d e r  r e v i e w ,  

b u t  J u s t i c e  Adk ins '  sole  d i s s e n t  d i d .  I t  was b r i e f ,  w i t h  a 

r e c o u n t i n g  of d e f e n d a n t ' s  p r i o r  r e c o r d  and  t h e  j u d g e ' s  s t a t e m e n t ,  
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" [The D e f e n d a n t ]  h a s  d e m o n s t r a t e d  complete d i s r e g a r d  f o r  t h e  laws 

o f  s o c i e t y ,  . . . " 475 So.2d a t  1220 .  Inasmuch as " d i s r e g a r d  

f o r  t h e  law" was t h e  o n l y  r a t i o n a l e  advanced  by t h e  t r i a l  c o u r t  

t o  s u p p o r t  d e p a r t u r e ,  t h e  - Lee c o u r t  was correct i n  i n f e r r i n g  t h i s  

C o u r t ' s  d i s a p p r o v a l  o f  t h a t  g r o u n d .  

@ 

One month l a t e r ,  t h e  T h i r d  D i s t r i c t  r e a c h e d  a l i k e  d e c i s i o n  

i n  S c o t t ,  s u p r a ,  t h o u g h  i t s  d e c i s i o n  was made eas ier  b e c a u s e ,  on 

appeal,  t h e  S t a t e  c o n c e d e d  t h e  i n v a l i d i t y  o f  "lack of respect f o r  

t h e  c r i m i n a l  j u s t i c e  s y s t e m "  as  a r e a s o n  f o r  d e p a r t u r e .  

A s  m e n t i o n e d  a b o v e ,  b o t h  t h e  T h i r d  and F i f t h  D i s t r i c t s  have  

had  numerous  o c c a s i o n s  o n  which  t o  r e v i e w  t h e i r  s e m i n a l  cases of 

S c o t t  and - L e e ,  r e s p e c t i v e l y .  They h a v e  n e v e r  w a i v e r e d  from t h e i r  

r e j e c t i o n  o f  t h e  d i s r e g a r d- c o n t e m p t  g r o u n d ,  t h o u g h  a d m i t t e d l y  

t h e r e  h a s  b e e n  n o  d e t a i l e d  d i s c u s s i o n  o f  t h e i r  r e a s o n i n g .  I n  

f a c t ,  t h e  T h i r d  D i s t r i c t ,  i n  t h e  v e r y  r e c e n t  ( A p r i l  1989 )  case o f  

W i l l i a m s ,  s u p r a ,  r e c o g n i z e d  and  c i t e d  t h e  F i r s t  D i s t r i c t ' s  d e c i -  

s i o n  i n  t h e  Brown case h e r e  b e i n g  r e v i e w e d ,  y e t  p e r s i s t e d  i n  i t s  

r e j e c t i o n  o f  t h e  g r o u n d  a p p r o v e d  i n  Brown. 

a 

L i k e w i s e ,  t h e  F o u r t h  Distr ic t  case o f  Robinson ,  n o t  d e c i d e d  

u n t i l  S e p t e m b e r ,  1988 ,  c e r t a i n l y  had t h e  b e n e f i t  o f  numerous  

p r io r  p r e c e d e n t s  on  b o t h  s ides  o f  t h e  i s s u e .  B u t  e v e n  t h o u g h  t h e  

Second  D i s t r i c t  h a s  n o t  r u l e d  c o n s i s t e n t l y ,  t h e  F o u r t h  D.C.A. 

n o n e t h e l e s s  c i t e d  o n l y  a t h e n- r e c e n t  Second D.C.A. case (Noda l ,  

s u p r a )  as i t  summar i l y  r e j e c t e d  t h e  d i s r e g a r d- c o n t e m p t  g r o u n d .  

As t o  t h e  l i n e  o f  cases a p p r o v i n g  t h e  d i s r e g a r d- c o n t e m p t  
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g r o u n d ,  t h e  " granddaddy"  case would appear to  be t h e  Second 

D . C . A . ' s  d e c i s i o n  o f  F u l l e r ,  s u p r a ,  i n  May, 1986 .  Brown u r g e s  

t h a t  a close r e v i e w  of F u l l e r  r e v e a l s  i t s  s e r i o u s  d e f i c i e n c i e s ,  

f a u l t s  which were o n l y  compounded by cases c i t i n g  i t  as  prece- 

d e n t .  

0 

I n  F u l l e r ,  t h e  t r i a l  j u d g e  had  d e p a r t e d  f rom a g u i d e l i n e  s e n-  

t e n c e  o f  n i n e  t o  t w e l v e  y e a r s  and  s e n t e n c e d  t h a t  d e f e n d a n t  t o  

l i f e  impr i sonmen t .  Though n o t  l i s t i n g  them,  t h e  o p i n i o n  s t a t e s  

t h e  t r i a l  j u d g e  l i s t e d  2 r e a s o n s  as a b a s i s  f o r  h i s  d e p a r t u r e .  

A g a i n ,  w i t h  no  d e t a i l ,  t h e  c o u r t  a g r e e d  " t h e  m a j o r i t y "  o f  b a s e s  

u s e d  were i n v a l i d ,  b u t  a p p r o v e d  f o u r  r e a s o n s .  One o f  t h e s e  

r e a s o n s  was "lack of r e g a r d  for t h e  law and  j u d i c i a l  system". 

The o p i n i o n  t h e n  c i t e d  t o  Booker v .  S t a t e ,  s u p r a ,  a n d  Cas tee l  v .  

S t a t e ,  s u p r a ,  t hough  i t  is  n o t  c lear  w h e t h e r  they  were c i t e d  as 

p r e c e d e n t  f o r  t h e  d i s r e g a r d- c o n t e m p t  g r o u n d ,  or i n  s u p p o r t  o f  o n e  

o f  t h e  o t h e r  t h r e e  a p p r o v e d  g r o u n d s  l i s t e d .  

0 

L i k e w i s e ,  a r e v i e w  of Casteel  r e v e a l s  no  p e r t i n e n c e  what-  

s o e v e r  t o  t h e  i s s u e  a t  hand .  I n  Casteel ,  t h e  c o u r t  r e v i e w e d  f i v e  

r e a s o n s  for  d e p a r t u r e ,  b u t  d i s r e g a r d- c o n t e m p t  was n o t  o n e  o f  

them. (P re sumab ly  F u l l e r  c i tes  Casteel  t o  s u p p o r t  o t h e r  g r o u n d s  

n o t  p e r t i n e n t  t o  t h i s  r ev i ew . )  A s  f o r  Booker, t h e  o p i n i o n  no  

whe re  d i scusses- - much less approves- - a g round  c a l l e d  d i s r e g a r d -  

c o n t e m p t .  A f o o t n o t e  does s e t  o u t  J u d g e  Ha r ry  L e e  Coe, 111's 

s e n t e n c i n g  o r d e r ,  i n c l u d i n g  h i s  o b s e r v a t i o n  t h a t ,  " Defendan t  
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i n t e n d s  a complete d i s r e g a r d  for t h e  C r i m i n a l  J u s t i c e  Sys tem 

[s ic]  - as w e l l  as for t h e  l e n i e n c y  t h a t  h a s  p r e v i o u s l y  b e e n  

e x t e n d e d  t o  him." 482 So.2d 414 a t  418 (Note One c o n t i n u e d ) .  

And a l t h o u g h  J u d g e  Coe's o r d e r  d o e s  n o t  d e l i n i a t e  specif ic  and 

separate r e a s o n s  for d e p a r t u r e ,  i t  is c lear  i n  t h e  appel la te  

d e c i s i o n  t h a t  i t  u p h e l d  t h e  d e p a r t u r e  f o r  o n l y  t h r e e  r e a s o n s :  

( a )  f a i l u r e  t o  r e s p o n d  t o  pas t  r e h a b i l i t a t i v e  e f f o r t s ,  ( b )  con-  

t i n u e d  v i o l a t i o n s  o f  p r o b a t i o n ,  and  ( 3 )  e s c a l a t i n g  c r i m i n a l  

i n v o l v e m e n t .  - Id . ,  a t  419. The body o f  t h e  o p i n i o n  d o e s  n o t  

a p p r o v e ,  or e v e n  m e n t i o n ,  t h e  t r i a l  j u d g e ' s  p e r c e p t i o n  o f  t h e  

D e f e n d a n t ' s  " i n t e n t "  t o  d i s r e g a r d  t h e  c r i m i n a l  j u s t i c e  system. 

I n s t e a d ,  t h e  c o u r t  i n  Booker w i s e l y  u p h e l d  t h e  d e p a r t u r e  o n  o n l y  

t h e  t h r e e  a b o v e - l i s t e d  o b j e c t i v e  f a c t o r s .  

So, u n l i k e  t h e  - Lee case, t h e  F u l l e r  case c a n n o t  even  p r e t e n d  

t o  be s u p p o r t e d  by  p r e c e d e n t .  Bu t  d e s p i t e  i t s  f a u l t y  u n d e r p i n-  

n i n g s  e v e r y  ( i n c l u d i n g  t h e  i n s t a n t  Brown case) s u b s e q u e n t  F i r s t  

and  Second D.C .A .  o p i n i o n  u p h o l d i n g  a d i s r e g a r d- c o n t e m p t  depar- 

t u r e  c i t e s  F u l l e r  as  i t s  own p r e c e d e n t .  T r u l y  t h i s  is  a "house  

b u i l t  upon s a n d" .  

0 

Only s i x  months  a f t e r  F u l l e r ,  t h e  same Second D.C.A. d e c i d e d  

Hendsbee,  which summar i l y  r e j e c t e d  " d i s r e g a r d  for t h e  c r i m i n a l  

j u s t i c e  sy s t em" ,  w h i l e  c o m p l e t e l y  i g n o r i n g  i t s  own D i s t r i c t ' s  

d e c i s i o n  i n  F u l l e r  and  i n s t e a d  c i t i n g  t h e  T h i r d  D.C.A. ' s  d e c i s i o n  

i n  S c o t t ,  ( a l so  d e c i d e d  i n  May, 1986, t h e  same month a s  had  
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F u l l e r ) .  S i x  more months  a f t e r  Hendsbee ,  t h e  Second Dis t r ic t  

a g a i n  r e v e r s e d  c o u r s e  i n  S a n t a n a ,  a p p r o v i n g  t h e  d i s r e g a r d -  

c o n t e m p t  g round  w h i l e  c i t i n g  F u l l e r .  Y e t  less t h a n  a month a f t e r  

S a n t a n a ,  t h e  Second D.C.A. r e v i e w e d  t h e  same g r o u n d  a g a i n  i n  

Wea the r s ,  s u p r a ,  and  r e j e c t e d  " d i s r e g a r d  for c r i m i n a l  j u s t i c e  

s y s t e m "  a s  i t  c l a i m e d  to  d i s t i n g u i s h  S a n t a n a  o n  t h e  f a c t s  o f  t h e  

0 

r e s p e c t i v e  cases. 

I n  t h e  meant ime ,  i n  November, 1986 ,  t h e  F i r s t  D.C.A. c i t e d  

F u l l e r  a s  i t s  sole p r e c e d e n t  i n  v a l i d a t i n g  a g round  c a l l e d  

" e x p r e s s e d  c o n t e m p t  f o r  t h e  j u d i c i a l  system" ( n o  f a c t s  were 

c i t e d )  i n  Frye v .  S t a t e ,  s u p r a .  I t  i n v a l i d a t e d  a l l  t h e  o t h e r  

f i v e  r e m a i n i n g  ( b u t  unnamed) r e a s o n s  f o r  d e p a r t u r e .  

The l a s t  t i m e  t h e  Second  D.C.A. a p p r o v e d  t h e  d i s r e g a r d -  

comtempt g r o u n d  was i n  P o w e l l  v .  S t a t e ,  s u p r a ,  i n  December, 1987.  

P o w e l l  r e l i e s  o n  t h e  d u b i o u s  p r e c e d e n t i a l  v a l u e  o f  F u l l e r  and  

S a n t a n a .  But  i n  a d d i t i o n  t o  t h a t  p rob l em,  Brown r e s p e c t f u l l y  

s u g g e s t s  t h a t  P o w e l l  i s - - i n  t h e  v e r n a c u l a r- - s i m p l y  "bad law". 

0 

I n  Powell ,  t h e  c o u r t  app roved  t h e  t r i a l  c o u r t ' s  s t a t e d  r e a s o n  

"lack o f  respect f o r  t h e  law and  t h e  j u d i c i a l  system". It speci- 

f i c a l l y  app roved  t h e  f i n d i n g  b e c a u s e  d e f e n d a n t ' s  p r io r  c r i m i n a l  

r e c o r d  c o n s i s t e d  o f  " t h e  c h a r a c t e r  and  type of p r io r  o f f e n s e s "  

which t h e  c o u r t  a p p a r e n t l y  b e l i e v e d  were d e m o n s t r a t i v e  o f  d i s r e -  

g a r d  f o r  t h e  c r i m i n a l  j u s t i c e  s y s t e m :  p a s t  c o n v i c t i o n s  for  b a t -  

t e r y  o n  a law e n f o r c e m e n t  o f f i c e r ,  r e s i s t i n g  a r r e s t  w i t h  
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v i o l e n c e ,  a n d  t a m p e r i n g  w i t h  a w i t n e s s .  P e t i t i o n e r  c o n t e n d s  s u c h  

a n  a p p r o a c h  is e x a c t l y  t h e  type o f  " doub le  d i p p i n g " ,  a s  i t  was 

c a l l e d  i n  Booker, 482 So.2d  a t  419, e x p l i c i t l y  f o r b i d d e n  by 

t h i s  Supreme C o u r t ' s  d e c i s i o n  i n  Hendr ix .  S t a t e d  d i f f e r e n t l y ,  

t h e  L e g i s l a t u r e  h a s  a l r e a d y  enhanced  b a t t e r y  o n  a law e n f o r c e m e n t  

o f f i c e r  t o  t h e  s t a t u s  o f  a f e l o n y  (as  opposed  t o  t h e  misdemeanor  

o f  simple b a t t e r y )  p r e sumab ly  t o  r e f l e c t  s o c i e t y ' s  s p e c i a l  

i n t e r e s t  i n  p r o t e c t i n g  police o f f i c e r s  f r o m  b a t t e r y .  L i k e w i s e ,  

r e s i s t i n g  a r r e s t  and  t amper ing  w i t h  a w i t n e s s  would o r d i n a r i l y  be  

i n d i c a t i v e  o f  mere ly  misdemeanant- type  b e h a v i o r ,  b u t  for t h e  

d a n g e r  such  c o n d u c t  poses t o  t h e  l e g a l  system i t s e l f .  T h i s  f a c-  

to r  i s  r i g h t l y  r e f l e c t e d  i n  t h e i r  f e l o n y  s t a t u s .  P e t i t i o n e r ' s  

r e s e a r c h  d i d  n o t  r e v e a l  a r e q u e s t  for f u r t h e r  a p p e l l a n t  r e v i e w  o f  

Powell, b u t  Brown c o n t e n d s  i t s  r e s u l t  s i m p l y  c a n n o t  be s q u a r e d  

w i t h  t h e  Hendr ix  p r o h i b i t i o n  a g a i n s t  g o i n g  back i n t o  a n  a l r e a d y-  
a 

s c o r e d  p r i o r  r e c o r d  t o  h u n t  for  d e p a r t u r e  factors.  

F o r t u n a t e l y  t h e  Second D.C.A. d i d  n o t  p u r s u e  t h e  F u l l e r -  

S a n t a n a- P o w e l l  p a t h  any f a r t h e r .  In i t s  l a s t  two d e c i s i o n s ,  t h e  

1988 cases o f  Coleman a n d  Nodal ,  it r e a l i g n e d  i t s e l f  w i t h  t h e  

weathers a n d  Hendsbee h o l d i n g s  (which  t h e y  c i ted)  d i s a p p r o v i n g  

t h e  d i s r e g a r d - c o n t e m p t  g r o u n d .  

The l a s t  t i m e  t h e  F i r s t  D.C.A. r e v i e w e d  t h i s  i s s u e ,  p r io r  t o  

i s s u a n c e  of t h e  d e c i s i o n  c h a l l e n g e d  h e r e ,  was i n  Sims v .  S t a t e ,  

s u p r a .  T h e r e ,  a s  i t  had  done  i n  S a r v i s ,  i t  took t h e  c o u r t ' s  
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announced r e a s o n  of " u t t e r  d i s r e g a r d  €br t h e  Law" ,  and wen t  

b e h i n d  it t o  examine t h e  t h r e e ,  more specific factors  j u s t i f y i n g  

t h e  j udge  ' s  c o n c l u s i o n  : t h e  d e f e n d a n t ' s  ( a )  f a i l u r e  t o  

coqera te  w i t h  a u t h o r i t i e s  p u r s u a n t  t o  a p lea ,  (b)  f a i l u r e  t o  

appear f o r  s e n t e n c i n g ,  a n d  (c )  pr ior  r e c o r d .  It found ( a )  unsup-  

p o r t e d  by t h e  record,  and  d e c i d e d  ( b )  and (c) could  n e v e r  be 

v a l i d  g r o u n d s ,  b a s e d  on  t h i s  C o u r t ' s  r u l i n g s .  Thus ,  w h i l e  p a y i n g  

homage (by  c i t i n g  t o  S a n t a n a )  to  t h e  c o n t i n u e d  e x i s t e n c e  o f  t h e  

d i s r e g a r d - c o m t e m p t  g r o u n d ,  i t  found l a c k i n g  t h e  bas i s  f o r  s u c h  a 

* 

c o n c l u s i o n .  

I V .  LEGAL REASONS 

T h e  S ims  case is i l l  - 

AND PUBLIC POLICY CONSIDERATIONS 

i s t r a t i v e  o f  t h e  problem f a c e d  k e a c h  

appellate  c o u r t  which h a s  c h o s e n  t o  r e c o g n i z e  t h e  v a l i d i t y  of t h e  

d i s r e g a r d T o m t e m p t  r a t i o n a l e .  Even when a c o u r t  v a l i d a t e s  t h a t  

g r o u n d ,  i t  c a n n o t  r e s t  w i t h  a simple a p p r o v a l  o f  t h e  term. In 

t h e i r  o p i n i o n s ,  t h e  c o u r t s  seem d i s s a t i s f i e d  w i t h  t h e  g e n e r a l i z a -  

t i o n  o f  " d i s r e g a r d "  o r  "con tempt"  a n d  f ee l  c o m p e l l e d  t o  break it 

down i n t o  more o b j e c t i v e ,  q u a n t i f i a b l e  components .  And t h i s  i s  

e x a c t l y  what happened  in Sims, w h e r e i n  Judge Nimmons d i s t i l l e d  

t h e  "u t te r  d i s r e g a r d  for t h e  l a w "  amalagam i n t o  i t s  t h r e e  basic 

i n g r e d i e n t s ,  and t h e n  a n a l y z e d  e a c h  o f  those p a r t s  i n  terms o f  

(1) t h e t h e r  t h e  facts  a p p e a r e d  in  t h e  r e c o r d  and ( 2 )  whether  t h e  

case law allows t h e  u s e  o f  t h a t  - e l e m e n t  a s  s u f f i c i e n t  r e a s o n  for 

d ep ar  t u  r e . 

e 
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I n  t h e  o n l y  o t h e r  F i r s t  D . C . A .  case a p p r o v i n g  t h e  r a t i o n a l e  

( b e s i d e s  t h i s  Brown case i t s e l f )  , B y e ,  t h e  o p i n i o n  s imp ly  f a i l s  

t o  p r o v i d e  enough d e t a i l  t o  d e t e r m i n e  t h e  c o u r t ' s  a p p r o a c h .  B u t  

0 

i n  t h e  S a n t a n a  case, t h e  Second  D . C . A .  e n g a g e d  i n  t h e  same t y p e  

o f  a n a l y s i s  as  d i d  t h e  Sims c o u r t :  i t  took t h e  t r i a l  c o u r t ' s  

i n t a n g i b l e  l a b e l  o f  " t o t a l  l a c k  o f  respect f o r  t h e  l a w  and  

c o m p l e t e l y  i n d i f f e r e n c e  t o  t h e  g r a v i t y  t o  t h e  p r o c e e d i n g s " ,  and  

t h e n  broke t h a t  g e n e r a l i z a t i o n  i n t o  i t s  two components ,  which 

c o n s i s t e d  of (a )  a f a i l u r e  t o  appear in c o u r t  f o r  d i s p o s i t i o n  on 

o n e  case coup led  w i t h  ( 2 )  t h e  immed ia t e ly  s u b s e q u e n t  ( n e x t  d a y )  

commission o f  s t i l l  more o f f e n s e s .  

E v e n  in t h i s  Brown case now b e i n g  r e v i e w e d ,  t h e  F i r s t  D . C . A .  

e n g a g e d  in t h e  same type o f  a n a l y s i s :  b r e a k i n g  down t h e  t r i a l  

0 c o u r t ' s  g e n e r a l i z e d  d e s c r i p t i o n  " l a c k  o f  r e g a r d  for t h e  l a w  i n  

t h e  j u d i c i a l  s y s t e m "  i n t o  i t s  s p e c i f i c ,  o b j e c t i v e  p a r t s :  (1) 

f a i l u r e  t o  abide by t h e  c o n d i t i o n s  o f  a bond  i n  a n o t h e r  case a n d  

( 2 )  commiss ion  o f  new o f f e n s e s  s h o r t l y  a f t e r  release from p r i s o n .  

I n d e e d ,  t h e  o r i g i n a l  t r i a l  c o u r t  o r d e r  i t s e l f  spoke o f  t h e  d i s r e -  

g a r d  a s  " demons t r a t ed"  b y  these two c o m p o n e n t s .  ( R  61) 

I t  t h u s  becomes a b u n d a n t l y  c lear  t h a t  what  is r e a l l y  hap-  

p e n i n g  h e r e  is t h a t  F i r s t  and  Second D . C . A .  's a re  b y p a s s i n g  t h e  

d i s r e g a r d - c o m t e m p t  g r o u n d  as too vague o n  i ts  f a c e  t o  s u p p o r t  a 

d e p a r t u r e .  I n s t e a d ,  these  two d i s t r i c t  c o u r t s  a re  g o i n g  b e h i n d  

t h a t  g b s s  and  p r o c e e d i n g  t o  a n a l y z e  t h e  more t a n g i b l e  a n d  o b j e c -  

t i v e  factors  l i k e  f a i l u r e  t o  appear, r e c e n t  release from p r i s o n ,  
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r e l a t i v e  t i m i n g  o f  i n t e r v a l s  b e t w e e n  r e p e a t e d  o f f e n s e s ,  and  

v i o l a t i o n s  of c o n d i t i o n s  of b o n d .  P b r e o v e r ,  i t  is i m m e d i a t e l y  

a p p a r e n t  t o  someone famil iar  w i t h  g u i d e l i n e  s e n t e n c i n g  law t h a t  

e a c h  o f  t h e s e  f a c t o r s  has ,  i t s e l f ,  b e e n  e x t e n s i v e l y  l i t i g a t e d .  

For e x a m p l e ,  t h i s  C o u r t  h a s  had  o c c a s i o n  t o  r u l e  o n  t h e  i s s u e  o f  

w h e t h e r  or n o t  f a i l u r e  t o  appear j u s t i f i e s  d e p a r t u r e  from g u i d e-  

l i n e  s e n t e n c i n g ,  w i t h  or w i t h o u t  a plea a g r e e m e n t  r e f e r e n c i n g  

that c o n d i t i o n .  E .9 . r  Q u a r t e r m a n  v .  S t a t e ,  527 So .2d  1380 ( F l a .  

1 9 8 8 ) .  L i k e w i s e ,  t h i s  C o u r t  h a s  examined ( a n d  app roved )  con-  

s i d e r a t i o n  o f  t h e  r e l a t i v e  t i m i n g  of o f f e n s e s  i n  r e l a t i o n  t o  

prior o f f e n s e s ,  and  a l s o  in r e l a t i o n  to  release from incar- 

c e r a t i o n  o r  s u p e r v i s i o n .  E.g ., W i l l i a m s  v .  S t a t e ,  504 So .2d 3 9 2  

( F l a .  1987 )  Before t h e s e  i s s u e s  reached t h e  Supreme C b u r t ,  t h e r e  

had  b e e n  numerous and v a r i e d  d e c i s i o n s  i n  t h e  d i s t r i c t  c o u r t s ,  

a l l  a s s e s s i n g  t h e s e  n a r r o w ,  p a r t i c u l a r i z e d ,  and  t a n g i b l e  i s s u e s .  

Assuming t h e  s p e c i f i c  factors were p r e s e n t  i n  t h e  r e c o r d ,  t h e  

appe l la te  o p i n i o n s  a p p r o v e d  or d i s a p p r o v e d  t h e i r  u s e  a s  g r o u n d s  

for d e p a r t u r e .  B u t  a t  l e a s t  t h e  factors were o b j e c t i v e  and 

na r row enough t h a t  t r i a l  c o u r t s ,  t h e n  had  some specif ic  i n s t r u c -  

t i o n s  f r o m  t h e i r  d i s t r i c t  c o u r t s .  

Brown r e s p e c t f u l l y  u r g e s  that " u t t e r  d i s r e g a r d  for t h e  l a w " ,  

" con tempt  for t h e  j u d i c i a l  s y s t e m "  and  s i m i l a r l y - w o r d e d  g r o u n d s  

be  d i s a l l o w e d  by t h i s  C o u r t .  Tney are too v a g u e ,  o v e r b r o a d ,  a n d  

s u b j e c t i v e  t o  h a v e  any meaning .  Ebr t h e  same r e a s o n ,  t h i s  p a r-  
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t i cu la r  g r a n d  i s  n o t  s u s c e p t i b l e  t o  r e v i e w  by a n  appel la te  court  

u n t i l  and  u n l e s s  it i s  b r o k e n  down into t a n g i b l e  and m a n i n g f u l  

f a c t o r s .  These factors have  t h e m s e l v e s  a l r e a d y  b e e n  c a r e f u l l y  

s c r u t i n i z e d ,  a n d  e i t h e r  approved  or d i s a p p r o v e d ,  r i g h t  u p  t o  t h e  

Supreme C o u r t .  

Brown h u r h l y  c o n t e n d s  t ha t  a more o r d e r l y  and " i n t e l l e c t u a l l y  

h o n e s t "  a p p r o a c h  compels t h e  abandonment of t h e  d i s r e g a r d -  

c o n t e m p t  g r o u n d .  In a p p r q r i a t e  cases, t r i a l  c a r t  s h o u l d  b y p a s s  

t h a t  c a t c h - a l l  l a b e l  and  g o  ahead and s e e k  d e p a r t u r e  on  t h e  b a s i s  

o f  " r e c e n t  release from p r i s o n " ,  " e s c a l a t i n g  c r i m i n a l  i n v o l v e-  

m e n t "  o r  wha teve r  o t h e r  s p e c i f i c  factors ( a l r e a d y  w l l  i d e n t i f i e d  

i n  case law) are d e m n s t r a t e d  in t h e  r e c o r d  in t h e i r  cases. In  

proper c i r c u m s t a n c e s ,  t r i a l  courts c a n  t h u s  a c h i e v e  t h e  same 

r e s u l t  by s p e c i f i c a l l y  d e m o n s t r a t i n g ,  and a l l o w i n g  a p p e l l a t e  

courts t o  review , t h o s e  f a c t o r s .  a 
S u r e l y  no harm c a n  come from r e q u i r i n g  t r i a l  c o u r t s  to a b a n-  

d o n  t h  is v a g u e ,  s u b j e c t i v e  d i s r e g a r d - c o n t e m p  t l a b e l i n g  process 

i n  f a v o r  of specif ic  f i n d i n g s  o f  f a c t o r s  a l r e a d y  well- known. 

O b v i o u s l y ,  a t r i a l  j u d g e ' s  attempt t o  d i v i n e  a d e f e n d a n t ' s  a t t i -  

t u d e  toward  l a w  or t h e  c a r t s  f o c u s e s  on h i s  or h e r  m n t a l i t y ,  

a n d  n a t u r a l l y  r e q u i r e s  c o n j e c t u r e .  QI t h e  o t h e r  h a n d ,  factors 

l i k e  t h e  " t iming  of o f f e n s e s  a n d  releases" home i n  on  a d e f e n-  

d a n t ' s  m a n i f e s t  c o n d u c t ,  n o t  h i s  or h e r  w o r d s ,  h i s  or h e r  f a c i a l  

g e s t u r e s ,  or  ary o f  t h e  o t h e r  "windows t o  h i s  s o u l " .  



L 

A f t e r  a l l ,  when t h i s  Supreme Cour t  e s t a b l i s h e d  the s e n t e n c i n g  

g u i d e l i n e s  i n  In R e  Rule  o f  C r i m i n a l  P r o c e d u r e  (Sen tenc ing  

G u i d e l i n e s ) ,  439 So.2d 848 @ l a .  1983) it e s t a b l i s h e d  a s  one  of 

0 

its ma jo r  g o a l s  t o  a d o p t  a "un i fo rm se t  o f  s t a n d a r d s  t o  g u i d e  t h e  

s e n t e n c i n g  j u d g e "  and 

". . . To e l i m i n a -  u m a r r a n t e d  v a r i a t i o n  in  t h e  
s e n t e n c i n g  process by r educ ing  the s u b j e c t i v i t y  in 
i n t e r p r e t i n g  s p e c i f i c  o f f e n s e -  and  o f f e n d e r - r e l a t e d  
c r i t e r i a  and  d e f i n e  t h e i r  r e l a t i v e  impor tance  in t h e  
s e n t e n c i n g  d e c i s i o n . "  Id.  a t  849. E'lorida R u l e s  of 
C r i m i n a l  P r o c e d u r e  3 .701(b) . (Emphas i s  s u p p l i e d  .) 

It is h a r d  to  imag ine  a mre  s u b j e c t i v e  t a s k  t h a n  p e r c e i v i n g  

a d e f e n d a n t ' s  " r e g a r d "  f o r  t h e  laws o f  s o c i e t y  or d e t e c t i n g  

p o s s i b l e  "contempt"  f o r  t h e  jud ic ia 1 s y  stem. As s t a t e d  above ,  

e v e n  t h e  appe l la te  c o u r t s  t h a t  have  r e c o g n i z e d  t h e  e x i s t e n c e  o f  

t h i s  g r o u n d  seem t o  c r a v e  p r e s e n t a t i o n  o f  those o b j e c t i v e  factors 

w h i c h ,  i n  r e a l i t y ,  speak t o  t h e  d e f e n d a n t ' s  c o n d u c t ,  n o t  h i s  

t h o u g h t  processes. 

@ 

T h e r e  is  a f u r t h e r  problem w i t h  the c o n t i n u e d  s u r v i v a l  o f  t h e  

d i s r e g a r d - c o m t e m p t  g r o u n d .  That p r d l e m  is i l l u s t r a t e d  in a d i s -  

s e n t i n g  w i n i o n  f i l e d  in S a r v i s  v .  S t a t e ,  s u p r a ,  which d i s a l l o w e d  

t h e  ground under t h e  facts of  t h a t  case . But  o n e  judge 

v i g o r a x s l y  protesked, w r i t i n g :  

The t r i a l  j u d g e  fbund t h a t  the d e f e n d a n t  was 
" contemptuous  of t h e  c a r t  s y s t e m  and d e f i a n t  o f  
a l l  a u t h o r i t y . "  The r r a j o r i t y  found t h a t  t h e  o n l y  
r e c o r d  e v i d e n c e  which would p o s s i b l y  support  t h i s  
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c o n c l u s i o n  i s  the  f a c t  t h a t  t h e  d e f e n d a n t  j unped  
b a i l .  T h i s  c o m p l e t e l y  - i g n o r e s  the f a c t  t h a t  t h e  
t r i a l  j u d g e  had the d e f e n d a n t  b e f o r e  h i m  i n  p e r s o n ,  
a n d  had a n  o p p o r t u n i t y  to o b s e r v e  h i s  a t t i t u d e  
toward the c o u r t  and t h e  c o u r t  s y s t e m .  From t h i s  
f i r s t h a n d  ob  s r v a  t ion of  t h e  d e f e n d a n t ,  h is words  
a n d  h i s  a c t i o n s ,  t h e  t r i a l  j u d g e  was i n  t h e  b e s t  
p o s i t i o n  to  m a k e  a n  e v a l u a t i o n  o f  t h e  d e f e n d a n t ' s  
a t t i t u d e .  Based on  h i s  p e r s o n a l  o b s e r v a t i o n  and 
e v a l u a t i o n  o f  t h e  d e f e n d a n t ,  t h e  t r i a l  j u d g e  d e t e r -  
mined t h a t  t h e  d e f e n d a n t  showed no  remrse and e v e n  
l aughed  a b a t  h i s  a c t i o n s .  
465 So .2d,  a t  577. 

I t  c a n  t h u s  be r e a d i l y  s een  t h a t  t h i s  d i s r e g a r d - c o n t e m p t  

g r o u n d  comes p e r i l o u s l y  close t o  t h e  " l a c k  of r emrse"  g r o u n d  

which e n j o y e d  some p o p u l a r i t y  in  t h i s  s t a t e  b e f o r e  its d e m i s e  in 

S t a t e  v .  M i s c h l e r ,  488 So .2d  523 ( F l a .  1986). ?he p r o b l e m ,  of 

c o u r s e ,  is t h a t  of ' lack o f  remorse", " l a c k  o f  r e g a r d " ,  and 

" c o n t e m p t"  a r e  a l l  e s s e n t i a l l y  o p e r a t i o n s  o f  t h e  mind.  L i t t l e  

wonde r ,  t h e n ,  t h a t  th is d i s s e n t i n g  j u d g e  cou ld  b l e n d  t h e  two so 

e a s i l y .  Should  t h i s  c o u r t  allow t h e  d i s r e g a r d - c o m t e m p t  g r o u n d  t o  
0 

s u r v i v e ,  t r i a l  c o u r t  j u d g e s  a r o u n d  t h e  s t a t e  w i l l  c o n t i n u e  t o  b e  

tempted t o  s t r a y  i n t o  t h i s  f o r b i d d e n  a r e a .  

I n  t h e  i n s t a n t  case ,  t h e  t r i a l  c o u r t  l i s t e d  fou r  g r o u n d s  f o r  

d e p a r t u r e .  Brown a t t a c k e d  a l l  f o u r  a s  e i t h e r  u n s u p p o r t e d  by the 

r e o o r d  or  i n v a l i d  o n  t h e i r  f a c e .  The S t a t e ,  i n  its r e p l y  b r i e f ,  

( a t t a c h e d  h e r e t o  as p a r t  o f  t h e  a p p e n d i x )  o f f e r e d  no  - a rgumen t  a s  

t o  the a l l e g e d  (1) f l a g r a n t  d i s r e g a r d  f o r  t h e  s a f e t y  of b y s t a n -  

d e r s  and ( 2 )  p r e a e d i t a t i o n  o r  - ( 3 )  l a c k  o f  r e g a r d  f o r  t h e  l a w  and  

t h e  jud ic ia 1 s y  stem. W i t h o u t  a c t u a l l y  c o n c e d i n g  t h e  i n v a l i d  i t y  
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of t h e s e  t h r e e ,  t h e  S t a t e  a r g u e d  o n l y  i n  s u p p o r t  o f  t h e  t r i a l  

c a r t ' s  s e c o n d  g r a n d ,  summar ized  a s  " r e c e n t  release from 

p r i s o n " .  (The S t a t e  f u r t h e r  a r g u e d  it need  p r o v e  t h e  v a l i d i t y  of 

o n l y  o n e  g r o u n d ,  a p o i n t  n o t  c h a l l e n g e d  h e r e )  . And y e t ,  t h e  

F i r s t  D i s t r i c t  r e a c h e d  back i n t o  t h e  j u d g e ' s  o r i g i n a l  order t o  

d i s c u s s  and  v a l i d a t e  t h e  g r o u n d  summarized as " l a c k  o f  r e g a r d  

for t h e  law a n d  j u d i c i a l  s y s t e m" .  A s  t o  t h e  o t h e r  t h r e e  g rounds- -  

i n c l u d i n g  t h e  r e c e n t - r e l e a s e  a rgumen t  advanced  by t h e  S t a t e- - t h e  

C o u r t  s a i d  p o i n t e d l y ,  We d o  n o t  pass u p o n  the v a l i d i t y  o f  t h e  

o t h e r  g r c u n d s  l i s t e d . "  Brown v .  S t a t e ,  535 S o . 2 d ,  a t  673. 

e 

The F i r s t  D i s t r i c t  c o u l d  have  f o l l o w e d  the S t a t e ' s  l e a d  and  

a n a l y z e d  t h i s  case in  terms o f  t h e  f a i r l y  narrow g r o u n d  advanced 

r e g a r d i n g  r e c e n t  release from p r i s o n .  Ebr w h a t e v e r  r e a s o n ,  t h e y  

c h o s e  n o t  t o  do s o ,  b u t  v e n t u r e d  in to  a s u b j e c t i v e  a rea  i n v o l v i n g  

p e r c e p t i o n  o f  Brown's a t t i t u d e s .  
0 

Brown d e n i e s  t h e  e x i s t e n c e  of  any v a l i d  g r o u n d ,  e s p e c i a l l y  

t h e  r e c e n t - r e l e a s e  o n e ,  b u t  u n d e r s t a n d s  t h i s  i s  p r o b a b l y  n o t  t h e  

place &r a d e t a i l e d  d i s u s s i o n  of t h a t  p o i n t .  He WOuId, 

h o w e v e r ,  s t a t e  t h a t ,  u n l i k e  in t h e  o ther  r e c e n t - r e l e a s e  cases, 

Brown's release f r o m  i n c a r c e r a t i o n  o c c u r r e d  as  a r e s u l t  of a s u c-  

c e s s f u l  3 .850 motion which  v a c a t e d  h i s  s e n t e n c e s ,  j u d g m e n t s ,  a n d  

c o n v i c t i o n s .  S t a t e  v .  Brown, 525 So .2d  454 ( F l a .  1st DCA 1 9 8 8 )  

T h u s ,  h e  was e f f e c t i v e l y  r e t u r n e d  t o  a p r e- t r i a l  s t a t u s ,  w i t h  no  

c o n v i c t i o n .  A c c o r d i n g l y ,  h e  shou ld  n o t  b e  lumped in w i t h  d e f e n -  
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d a n t s  i n  t h e  " r e c e n t  re lease"  l i n e  o f  cases,  a l l  o f  whom p r e s u -  

mably had b e e n  s e r v i n g  l e g a l  s e n t e n c e s  f o l l o w i n g  l a w f u l  c o n v i c -  

t i o n s .  

0 

The  t r i a l  c o u r t  also found t ha t  P e t i t i o n e r ' s  a l l e g e d  

" con tempt  f o r  t h e  t h e  law and t h e  j u d i c i a l  s y s t e m "  was 

d e m n s t r a t e d  by h i s  a l l e g e d  f a i l u r e  t o  a b i d e  by c e r t a i n  con-  

d i t i o n s  o f  release imposed in a p r io r  a r r e s t .  Such c o n s i d e r a t i o n  

i s  clear l y  c o n t r a r y  t o  Rule 3. 701( d) (11) RCrP: "Reasons  for 

d e v i a t i n g  from t h e  g u i d e l i n e s  s h a l l  n o t  i n c l u d e  factors r e l a t i n g  

t o  pr ior  a r r e s t s  w i t h o u t  conv ic t i o n  ". Moreover ,  any c l a i m e d  

v i o l a t i o n  o f  P e t i t i o n e r ' s  c o n d i t i o n s  o f  release was s u b j e c t  t o  

s e p a r a t e  p r o s e c u t i o n  a s  i n d i r e c t  c r i m i n a l  c o n t e m p t  u n d e r  Rule 

3.840, FCrP. The Committee W t e  t o  Rule 3.701 c l e a r l y  s t a t e s :  

"The c o u r t  i s  p r o h i b i t e d  from c o n s i d e r i n g  o f f e n s e s  f o r  which t h e  0 
o f f e n d e r  h a s  n o t  b e e n  c o n v i c t e d " .  See a l so  S t a t e  v .  Mont i ,  480 

So.2d  223 (Fla. 5 th  DCA 1985), a p p r m e d  by t h i s  C b u r t  in 

W i l l i a m s  v .  S t a t e ,  5 0 0  So .2d 5 0 1  ( F l a .  1986). 

The h i g h l y  s u b j e c t i v e  n a t u r e  o f  a d i s r e g a r d - c o n t e m p t  f i n d i n g  

i s  p l a i n l y  m a n i f e s t e d  even  in t h e  i n s t a n t  case. The C b u r t ' s  

o r d e r  on  t h i s  p o i n t  began  by s a y i n g ,  "Despite t h e  c o u r t ' s  r e c e n t  

f a v o r a b l e  r u l i n g s  a l b w i n g  the  d e f e n d a n t  (Brown) t o  r e p l e a d  h i s  

c h a r g e  and  p r m i d i n g  f o r  d e f e n d a n t ' s  release on  b o n d ,  . . ." The 
Cour t  seemed somehow t o  b e  o f f e n d e d  t h a t  Brown d id  n o t  s u f -  

f i c i e n t l y  "appreciate" h i s  s u c c e s s  i n  having  had g r a n t e d  h i s  

3.850 m t i o n  in h i s  e a r l i e r  c a se .  S t a t e  v .  Brown, supra .  
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Brown u r g e s  t h a t  it was improper for t h e  c o u r t  t o  h o l d  s u c h  a 

v i e w .  In t h a t  e a r l i e r  ca se ,  h e  had  s o u g h t  c e r t a i n  l e g a l  r e l i e f  

t h r o u g h  p r e s c r i b e d  c h a n n e l s  a n d ,  a f t e r  a f u l l  e v i d e n t u a r y  

h e a r i n g ,  a n d  t h e n  t h e  complete appe l l a te  procesS, h e  had g a i n e d  

t h a t  r e f i e f .  The e s s e n c e  of  any R u l e  3 .850  mo t ion  is t h a t  cer-  

t a i n  l e g a l  r i g h t s  have  somehow b e e n  v i o l a t e d .  Such a m v a n t  d o e s  

n o t  appear beibre  a c o u r t  a s  a mere s u p p l i c a n t  s e e k i n g  l a r g e s s e .  

L i k e w i s e ,  t h e  c o u r t  s h o u l d  h a r d l y  e x p e c t  g r a d i t u d e  f r o m  t h o s e  few 

who a re  s u c c e s s f u l ,  s i n c e  t h e  c o u r t  is o n l y  r i g h t i n g  a p a s t  

wrong ,  n o t  hand ing  cut  f a v o r s .  Y e t  in t h e  i n s t a n t  case', t h e  

c o u r t  e x p r e s s e d  i t s  p a r t i c u l a r  d i s p l e a s u r e  t h a t  a s u c c e s s f u l  

movant  in a R u l e  3 .850 m t b n  shou ld  t h e n  become i n v o l v e d  in 

a n o t h e r  o f f e n  se . 
I t  i s  h a r d  t o  imagine  any crime t h a t  d o e s  n o t  embody and 

e x p r e s s  a " d i s r e g a r d  for society3's laws" or  " c o n t e m p t  for t h e  
Q 

l e g a l  system". I n d e e d ,  i t  m i g h t  seem t h a t  e v e n  mny c i v i l  wrongs 

( e . g .  g r o s s  n e g l i g e n c e )  show a l a c k  of r e g a r d  f o r  s o c i e t y ' s  l a w s .  

I n  other  w o r d s ,  i n  almost any case ,  a c m r t  c o u l d  m a k e  a f i n d i n g  

o f  t h i s  l a c k  of r e g a r d ,  or e v e n  c o n t e m p t .  "his c e r t a i n l y  o f f e n d s  

t h e  w e l l - s e t t l e d  preposition t h a t  d e p a r t u r e  g r o u n d s  may never  b e  

factors a l x e a d y  i n h e r e n t  in t h e  o f f e n s e .  S t a t e  v .  M i s c h l e r ,  488  

So.2d 523 (Fla .  1986 )  (E.g. ,  Hansborouqh  v .  S t a t e ,  509 So .2d  a t  

1 0 8 1  [ F l a .  19871)  d i s a l l o w i n g  " p r e m e d i t a t i o n "  a s  d e p a r t u r e  

g r o u n d s  i n  armed r o b b e r y  cases.) 

S h o u l d  t h i s  c o u r t  see f i t  t o  a l l o w  t h e  d i s r e g a r d - c o m t e m p t  
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ground t o  s u r v i v e ,  t h e  appe l l a te  c o u r t s  o f  t h i s  s t a t e  would soon 

a l l  b e  e x h i b i t i n g  t h e  same kind  o f  d i s a r r a y  e v i d e n t  in t h e  case 

law of t h e  F i r s t  a n d  Second Dis t r ic t s  on  t h i s  p o i n t .  The v a l i -  

d i t y  v e l  -- non o f  t h i s  g round  would be d e t e r m i n e d  on a case- by-  

case b a s i s ,  w i t h  the o n l y  c e r t a i n  outcome b e i n g  c o n t i n u e d  

c o n f u s i o n  a m n g  t h e  t r i a l  j u d g e s  o f  t h i s  s t a t e .  As shown a b o v e ,  

t h e  use o f  t h i s  b r o a d  l a b e l  is, a t  bes t ,  s u p e r f l u o u s  s i n c e  i t  

o n l y  adds t o  t h e  a p p e l l a t e  process a h u r d l e  which t h e  appe l la te  

ccurts h a v e  s imply  bypassed  as  they g o t  down t o  t h e  t r u e  

c o n t r o l l i n g  factors .  A t  worst ,  c o n t i n u e d  e x i s t e n c e  of t h i s  

g r a n d  e n c o u r a g e s  the use  of h i g h l y  s u b j e c t i v e  f a c t o r s  i n  o u r  

s e n t e n c i n g  process. This, o f  c o u r s e ,  was t h e  v e r y  d e f i c i e n c y  t h e  

s e n t e n c i n g  g u i d e l i n e  laws were i n t e n d e d  to  remedy. 

a 
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CONCLUSION 

T h i s  C o u r t  s h o u l d  f o r t h r i g h t l y  d i s a l l o w ,  as  a v a l i d  g round  

f o r  d e p a r t u r e  from g u i d e l i n e  s e n t e n c i n g ,  t h a t  b a s i s  known 

v a r i o u s l y  as  " d i s r e g a r d  f o r  t h e  law o f  s o c i e t y " ,  " con t empt  for  

t h e  c r i m i n a l  j u s t i c e  s y s t e m"  and  a l l  s u c h  s i m i l a r l y- w o r d e d  

g r o u n d s .  A c c c o r d i n g l y ,  t h i s  C o u r t  s h o u l d  quash  t h e  d e c i s i o n  o f  

t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appeal, Brown v .  S t a t e ,  535 So.2d 6 7 1  

( F l a .  1st DCA 1 9 8 8 )  
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