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STATEMENT OF THE FACTS AND OF THE CASE ------- 

This  ma t t e r  i s  be fo re  t h i s  Honorable Court  upon No t i ce  To Invoke 

D i s c r t i o n a r y  J u r i s d i c t i o n ,  t o  rev iew t h e  d i s t r i c t  c o u r t  d e c i s i o n  i n  W i l l i ams  

v. S t a t e  540 So.2d 229 (F la .  5 t h  DCA 1989). Proceedings have been con- 

s o l i d a t e d  h e r e i n  w i t h  Fieselman v. Sta te ,  case no. 73,636. 

Reference t o  t h e  Record i n  t h i s  ac t i on ,  c o n s i s t i n g  o f  t h e  Appendix 

f i l e d  be fo re  t h e  F i f t h  D i s t r i c t  Cour t  o f  Appeal, w i l l  be by t h e  symbol 

"App.-", fo l l owed by t h e  app rop r i a t e  appendix page number. 

B r i e f  O f  Respondent On The M e r i t s ,  f i l e d  be fo re  t h i s  Court  by t h e  S ta te  i n  

Fieselman, w i l l  be by t h e  symbol "Fieselman B r i e f  o f  Resp. ~ ' I ,  f o l l o w e d  by 

t h e  a p p l i c a b l e  page number f r om  t h a t  b r i e f .  

Reference t o  t h e  

Two i ssues  a re  presented i n  t h i s  appeal. The f i r s t  i s sue  i s  whether 

n d e c l i n i n g  t o  a f f o r d  c e r t i o r a r i  rev iew of an 

c i r c u i t  cou r t ,  which d e c i s i o n  reversed  a county  

o r i d a  L i t t e r  Law u n c o n s t i t u t i o n a l  and d i sm iss i ng  a 

c r i m i n a l  p rosecu t i on  thereunder,  and which thereby  r e i n s t a t e d  t h a t  prosecu- 

t i o n .  The second i s sue  i s  whether t h e  F l o r i d a  L i t t e r  Law i s  c o n s t i t u t i o n a l .  

The f a c t u a l  background o f  t h i s  case i s  as f o l l o w s :  

Oscar Nunez Serv ices  i s  a c o n t r u c t i o n  f i r m  o u t  o f  G a i n e s v i l l e ,  

F l o r i d a ,  and was a subcon t rac to r  w i t h  t h e  s t a t e  o f  F l o r i d a ,  Department of 

T ranspo r t a t i on ,  f o r  c o n s t r u c t i n g  concre te  s idewalks i n  DeLand. On t h e  da te  o f  

t h i s  i n c i d e n t ,  Tarmac F l o r i d a  Concrete Company ( h e r e a f t e r  "Tarmac") was i n  t h e  

bus iness o f  d e l i v e r i n g  concre te  t o  c o n s t r u c t i o n  s i t e s .  

employed as a d r i v e r  f o r  Tarmac, f o r  t h e  purpose o f  d e l i v e r i n g  concre te  t o  t h e  

A l v i n  W i l l i ams  was 

t h e  d i s t r i c t  c o u r t  e r r e d  

a p p e l l a t e  d e c i s i o n  of t h e  

c o u r t  o rde r  f i n d i n g  t h e  F 
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Oscar Nunez Serv 

s idewalk ,  M r .  W i  

t o  wash down h i s  

Oscar Nunez j o b  s i t e  (App. 16-17). 

A concre te  d e l i v e r y  t r u c k  must be washed o f f  a f t e r  a d e l i v e r y ,  t o  p re-  

vent  concre te  and rocks  f rom f l y i n g  o f f  t h e  t r u c k  w h i l e  i t  i s  be ing  d r i v e n  

away f rom the  j o b  s i t e .  The agreement between Tarmac and Oscar Nunez Serv ices  

p rov i ded  t h a t  Oscar Nunez Serv ices would p r o v i d e  a p l ace  f o r  Tarmac d r i v e r s  t o  

wash o f f  t h e i r  t r ucks ,  and Oscar Nunez Serv ices  would l a t e r  c lean  up any 

d iscarded  concre te  (App. 17-18, 43).  

On June 5, 1987, A l v i n  W i l l i ams  d e l i v e r e d  a l oad  o f  concre te  t o  t h e  

ces j o b  s i t e  i n  DeLand. A f t e r  pou r i ng  t he  concre te  f o r  t h e  

l i ams  was i n s t r u c t e d  by t h e  employees o f  Oscar Nunez Serv ices  

concre te  t r u c k  on t h e  shoulder  o f  t h e  road (App. 18). M r .  

W i l l i ams  washed down h i s  concre te  t r u c k  on t h e  r igh t- o f- way ,  and l e f t  a l i t t l e  

p i l e  of sand and rock  f o r  t h e  Oscar Nunez Se rv i ces '  employees t o  c l ean  up. A t  

t h a t  t ime  O f f i c e r  M a t t i n g l y  o f  t h e  Del-and P o l i c e  Department drove by, saw M r .  

W i l l i ams  washing h i s  t r u c k  on t h e  s i de  o f  t h e  road, and rad ioed  f o r  an o f f i c e r  

t o  go by and have M r .  W i l l i ams  c lean  up t h e  concre te  (App. 24-25). 

O f f i c e r  Margaret  Le favo r  d i d  so. She drove t o  where M r .  W i l l i ams  had 

cleaned h i s  t r u c k ,  and ordered him t o  remove t h e  smal l  p i l e  o f  d i scarded  

concre te  from the  shoulder  o f  t h e  road (App. 18-19, 24-25). M r .  W i l l i ams  

exp la i ned  t o  O f f i c e r  Lefavor t h a t  t h e  Oscar Nunez Se rv i ces '  employees were 

respons ib l e  f o r  c l ean ing  up t h e  concrete;  and t h a t  he had no t o o l s  o r  means of 

do ing  so. Nevertheless,  O f f i c e r  Le favo r  con t inued  t o  i n s i s t  t h a t  M r .  W i l l i ams  

l i ams  i n s i s t e d  t h a t  he had no t o o l s  o r  means t o  c l ean  up 

t was n o t  h i s  r e s p o n s i b i l i t y  t o  do so, and t h a t  i n  any 

would be cleaned up by t h e  Oscar Nunez Se rv i ces '  employees 

c l ean  i t  up, M r .  W i  

t h e  concrete,  t h a t  

event,  t he  concre te  
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as t h e i r  c o n t r a c t  r equ i r ed .  The s i t u a t i o n  reached an impasse, whereupon 

O f f i c e r  1-efavor a r res ted  M r .  W i l l i ams  f o r  l i t t e r i n g ,  and began handcu f f i ng  

him. A t  t h a t  p o i n t ,  O f f i c e  Helmer drove by on h i s  motorcyc le ,  saw O f f i c e r  

Le favo r  a r r e s t i n g  M r .  W i l l i ams,  and came t o  her  ass is tance  by d r i v i n g  up, 

drawing h i s  .357 magnum p i s t o l  and p o i n t i n g  i t  a t  M r .  W i l l i ams  and t h r e a t e n i n g  

t o  blow h i s  head o f f  i f  he d i d  no t  do as i n s t r u c t e d  (App. 26-27). 

Based upon t he  above, t h e  p o l i c e  o f f i c e r s  i n i t i a l l y  charged A l v i n  

W i l l i ams  w i t h  l i t t e r i n g ,  and a l s o  w i t h  d i s o r d e r l y  conduct and r e s i s t i n g  a r r e s t  

w i t h  v io lence .  On o r  about June 19, 1987, an I n f o r m a t i o n  was f i l e d  charg ing  

t h e  Defendant l i t t e r i n g  and w i t h  r e s i s t i n g  an o f f i c e r  w i t h o u t  v i o l ence  (App. 1). 

The Defendant f i l e d  a Mot ion To Dismiss ( U n c o n s t i t u t i o n a l  S t a t u t e )  

(App. 6-8); and a Mot ion To Dismiss (pursuant  t o  Rule 3 . 1 9 0 ( ~ ) ( 4 ) ,  a l l e g i n g  

t h a t  t h e  uncon t rover ted  f a c t s  d i d  no t  p resen t  a p r ima f a c i e  case o f  g u i l t  

(App. 9-13). 

l i t t e r i n g  s t a t u t e  argued t h a t  t h e  s t a t u t e ,  as worded and as app l i ed  t o  t h e  

f a c t s  here in ,  was u n c o n s t i t u t i o n a l l y  vague a d overbroad. 

t o  d ismiss  argued t h a t  t h e  undisputed f a c t s  

W i l l i ams  mere ly  p laced rubb i sh  on t h e  should  o f  t h e  road f o r  a l a t e r  scheduled 

r u b b i s h  p i c k  up, and t h a t  those f a c t s  do n o t  c o n s t i t u t e  t h e  cr ime of 

" l i t t e r i n g " .  

The mot ion  t o  d ismiss  c h a l l e n g i n g  t h e  c o n s t i t u t i o n a l i t y  of t h e  

The ( c ) ( 4 )  mot ion 

n t h i s  case show t h a t  M r .  

A hear ing  was h e l d  be fo re  t he  Honorable Shawn I-. Br iese,  Vo lus ia  

County Court  Judge, on t h e  Defendant 's  two mot ions t o  d ismiss.  On November 4, 

1987, t h e  t r i a l  c o u r t  en te red  i t s  Order f i n d i n g  t h e  s t a t u t e  u n c o n s t i t u t i o n a l l y  

overbroad. Accord ing ly ,  t h e  t r i a l  c o u r t  d ismissed t h e  l i t t e r i n g  charge 

a g a i n s t  M r .  W i l l i ams.  The c o u r t  a l s o  h e l d  t h a t  t he  Defendant 's  ( c ) ( 4 )  mot ion 

-3- 



t o  d ismiss  was thereby  rendered moot (App. 43-44). 

The S ta te  appealed t h a t  o rde r  t o  t h e  c i r c u i t  cou r t .  On Jan 

1989, 

dec i  s 

t h e  Honorable W i l l i a m  C. Johnson, Jr., C i r c u i t  

on r e v e r s i n g  t h e  o rde r  o f  t h e  county  cou r t .  A 

r ! 27 Y 

Court  Judge, en te red  h i s  

though t h e  c i r c u i t  c o u r t  

suggested t h a t  t h e  t r i a l  c o u r t  should n o t  have reached t h e  c o n s t i t u t i o n a l  

issue,  i t  never the less  s p e c i f i c a l l y  found F l o r i d a  S t a t u t e  403.413 t o  be 

c o n s t i t u t i o n a l  (App. 70-71). 

The Defendant then p e t i t i o n e d  t h e  F i f t h  D i s t r i c t  Cour t  o f  Appeal f o r  a 

w r i t  o f  c e r t i o r a r i ,  t o  rev iew t h e  d e c i s i o n  o f  t h e  c i r c u i t  cou r t ,  c l a i m i n g  t h a t  

t h e  c i r c u i t  c o u r t  depar ted f rom t h e  e s s e n t i a l  requ i rements  of law. On March 

23, 1989, t h e  d i s t r i c t  c o u r t  i ssued  i t s  op in ion ,  and dec l i ned  t o  g r a n t  t h e  

w r i t  on t h e  grounds t h a t  i t  would be premature t o  rev iew t h e  d e c i s i o n  o f  t h e  

c i r c u i t  c o u r t  p r i o r  t o  a f i n a l  c r i m i n a l  c o n v i c t i o n  i n  t h e  t r i a l  cou r t ,  and t h e  

concluson of any subsequent appeal t o  t h e  c i r c u i t  c o u r t  theref rom.  The 

d i s t r i c t  cou r t ,  r e l y i n g  on i t s  own e a r l i e r  dec i s i on  i n  Baker v. S t a t e  518 

So.2d 457 (F la .  5 t h  DCA 1988), h e l d  t h a t  c e r t i o r a r i  i s  n o t  a v a i l a b l e  t o  rev iew 

a p p e l l a t e  dec i s i ons  o f  t h e  c i r c u i t  c o u r t  which r e i n s t a t e  c r i m i n a l  proceedings 

i n  t he  county  cou r t .  The d i s t r i c t  c o u r t  the reby  a l s o  a l lowed t h e  a p p e l l a t e  

o p i n i o n  o f  t h e  c i r c u i t  cou r t ,  f i n d i n g  t h e  1 

t o  remain undis turbed.  The c o u r t  s p e c i f i c a  

r ega rd  t o  t he  p r o p r i e t y  o f  i s s u i n g  t h e  w r i t  

t t e r  s t a t u t e  t o  be c o n s t i t u t i o n a l  , 

l y  noted, however, t h a t  w i t h  

"we a re  aware our  s i s t e r  c o u r t s  

d isagree  w i t h  our  p o s i t i o n ,  so we express d i r e c t  c o n f l i c t  w i t h  Fieselman v. 

S t a t e  537 So.2d 603 (F la .  3d DCA 1988) and M i t c h e l l  v. S ta te  538 So.2d 106 

(F la .  4 t h  DCA 1989)" . W i l l i ams  v. S ta te  540 So.2d 229,23O,(Fla. 5 t h  DCA 

1989 1. 
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Th is  c o u r t  has j u r i s d i c t i o n  t o  rev iew Wi l l i ams  v. State,  supra, pur-  

suant t o  A r t .  V 5 3(b)(3), Fla.  Const. a 
On March 27, 1989, t he  p e t i t i o n e r ,  ALVIN W I l - l I A M S ,  f i l e d  h i s  Not i ce  To 

Invoke D i s c r e t i o n a r y  J u r i s d i c t i o n  o f  t h i s  Court. On June 12, 1989, t h i s  Court  

accepted j u r i s d i c t i o n  here in ,  and conso l ida ted  proceedings i n  t h i s  a c t i o n  w i t h  

t h e  pending case o f  Fieselman. 
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1. The 

t e r i n g .  The tr 

Defend ant  

a1 c o u r t  

t i o n a l  , and d ismissed t h e  

c o u r t  reversed, s p e c i f i c a  

Defendant then p e t i t i o n e d  

c e r t i o r a r i ,  c l a i m i n g  t h a t  

e s s e n t i  a1 requi rements  o f  

L i t t e r  Law, f o r  p l a c  

l a t e r  scheduled rubb 

d i s c r e t i o n  t o  rev iew 

SUMMARY -- OF THE ARGUMENT 

was charged by I n f o r m a t i o n  w i t h  t he  cr ime o f  l i t -  

county  c o u r t )  dec la red  t h e  l i t t e r  law uncons t i t u -  

c r i m i n a l  charge. The S ta te  appealed, and t h e  c i r c u i t  

l y  h o l d i n g  t h e  l i t t e r  law t o  be c o n s t i t u t i o n a l .  The 

t o  t h e  F i f t h  D i s t r i c t  Cour t  o f  Appeal f o r  a w r i t  o f  

t he  d e c i s i o n  o f  t h e  c i r c u i t  c o u r t  depar ted f r om t h e  

law. However, t h e  d i s t r i c t  c o u r t  dec l i ned  t o  exe rc i se  

c e r t i o r a r i  j u r i s d i c t i o n  t o  rev iew t h e  c i r c u i t  c o u r t  dec is ion ,  h o l d i n g  t h a t  ce r-  

t i o r a r i  i s  n o t  a v a i l a b l e  t o  rev iew t h e  a p p e l l a t e  dec i s i ons  o f  t h e  c i r c u i t  c o u r t  

which r e i n s t a t e  county  c o u r t  p rosecu t ions .  The d i s t r i c t  c o u r t  s p e c i f i c a l l y  

acknowledged, however, t h a t  i t s  o p i n i o n  c o n f l i c t e d  w i t h  t h e  dec i s i ons  o f  two 

o t h e r  d i s t r i c t  cou r t s .  

e The d i s t r i c t  c o u r t  has t h e  j u r i s d i c t i o n  t o  rev iew by c e r t i o r a r i ,  

a p p e l l a t e  dec i s i ons  f rom t h e  c i r c u i t  c o u r t  which depar t  f rom t h e  e s s e n t i a l  

requ i rements  o f  law. The d i s t r i c t  c o u r t  t h e r e f o r e  e r r e d  i n  f i n d i n g  t h a t  i t  was 

w i t h o u t  a u t h o r i t y  t o  g ran t  rev iew,  and t h e  dec i s i on  h e r e i n  should be reversed.  

2. The Defendant was charged w i t h  a c r i m i n a l  v i o l a t i o n  o f  t h e  F l o r i d a  

ng a p i l e  of concre te  on t h e  shoulder  of t h e  road f o r  a 

sh c o l l e c t i o n .  Th i s  Honorable Cour t  should  exe rc i se  i t s  

t h e  c o n s t i t u t i o n a l i t y  o f  t h e  l i t t e r  law, because i t s  

l i t e r a l  enforcement would have s i g n i f i c a n t  s ta tew ide  r a m i f i c a t i o n s .  

S p e c i f i c a l l y ,  m u n i c i p a l i t i e s  i n  F l o r i d a  have re fuse p ickup  serv ices ,  whereby 

t h e y  encourage c i t i z e n s  t o  p l ace  r e f u s e  and o the r  b u l k y  i tems a longs ide  t he  road 

0 
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f o r  l a t e r  scheduled r e f u s e  c o l l e c t i o n .  The language o f  t h e  l i t t e r  law c l e a r l y  

p r o h i b i t s  t he  ve ry  conduct t h a t  t h e  m u n i c i p a l i t i e s  now promote and encourage. 

E i t h e r  p l a c i n g  r e f u s e  a longs ide  t h e  road f o r  l a t e r  c o l l e c t i o n  i s  l e g a l  (as t h e  

coun ty  c o u r t  h e l d  he re i n ) ,  o r  i t  i s  n o t  l e g a l  (as t h e  c i r c u i t  c o u r t  d e c i s i o n  

suggests) -- b u t  t h e  i s sue  should  be reso l ved  be fo re  any more c i t i z e n s  a re  

prosecuted f o r  what i s  commonly perce ived  as non- cr im ina l  ac ts .  

0 

I t  i s  f u r t h e r  r e s p e c t f u l l y  suggested t h a t  t h e  F l o r i d a  L i t t e r  Law i s  

u n c o n s t i t u t i o n a l ,  bo th  on i t s  f ace  and as i t  was app l i ed  t o  M r .  W i l l i ams  here in ,  

s i nce  i t  punishes f o r  uno f fend ing  behav io r  draws no d i s t i n c t i o n  between conduct 

t h a t  i s  c a l c u l a t e d  t o  harm and t h a t  which s e s s e n t i a l l y  innocent ,  f a i l s  t o  g i v e  

a person o f  o r d i n a r y  i n t e l l i g e n c e  f a i r  n o t  ce t h a t  h i s  contemplated conduct i s  

f o rb i dden  by t h e  s t a t u t e ,  and may r e s u l t  i n  a r b i t r a r y  and e r r a t i c  a r r e s t s  and 

conv i c t i ons .  

The county  c o u r t  was c o r r e c t  i n  d e c l a r i n g  t h e  a p p l i c a b l e  language of t h e  

F l o r i d a  ! . i t t e r  Law t o  be u n c o n s t i t u t i o n a l ;  and t h e  c i r c u i t  c o u r t  the reby  e r r e d  

i n  r e v e r s i n g  t h a t  order .  

r e i n s t a t e d ,  and t h e  F l o r i d a  L i t t e r  Caw dec la red  u n c o n s t i t u t i o n a l .  

* 
Therefore,  t h e  dec i s i on  o f  t h e  county  c o u r t  should  be 
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ARGUMENT 

I. THE D I S T R I C T  COURT ERRED I N  DECLINING TO EXERCISE CERTIORARI REVIEW OF AN 
0 

APPECCATE DECISION FROM THE C I R C U I T  COURT, WHICH HELD THE FLORIDA L I T T E R  
LAW TO BE CONSTITUTIONAL AND REINSTATED CRIMINAL PROSECUTION THEREUNDER 
WHEN THAT DECISION DEPARTED FROM THE ESSENTIAL REQUIREMENTS OF LAW. 

The Defendant, A l v i n  Wi l l i ams,  was charged by I n f o r m a t i o n  w i t h  v i o l a t i o n  

o f  t h e  F l o r i d a  L i t t e r  Law. The t r i a l  c o u r t  (county  c o u r t )  found t h e  l i t t e r  law 

t o  be u n c o n s t i t u t i o n a l ,  and d ismissed t h e  p rosecu t ion .  The S ta te  appealed, and 

t h e  Vo lus ia  County c i r c u i t  cou r t ,  s i t t i n g  i n  i t s  a p p e l l a t e  capac i t y ,  found t h e  

l i t t e r  law t o  be c o n s t i t u t i o n a l  and r e i n s t a t e d  t h e  c r i m i n a l  proceedings. The 

Defendant then appealed t o  t h e  F i f t h  D i s t r i c t  Cour t  O f  Appeal f o r  a w r i t  of ce r -  

t i o r a r i  , c l a i m i n g  t h a t  t h e  d e c i s i o n  o f  t h e  c i r c u i t  cou r t ,  a l l o w i n g  p rosecu t i on  

under an u n c o n s t i t u t i o n a l  s t a t u t e ,  depar ted f rom t h e  e s s e n t i a l  requ i rements  o f  

law. 

0 The d i s t r i c t  cou r t ,  however, r e l y i n g  p r i m a r i l y  on i t s  own e a r l i e r  dec i -  

s i o n  i n  Baker v. S ta te  518 So.2d 457 (F la .  5 t h  DCA 1988), re fused t o  exe rc i se  

i t s  c e r t i o r a r i  j u r i s d i c t i o n  t o  rev iew an a p p e l l a t e  d e c i s i o n  o f  t h e  c i r c u i t  c o u r t  

which r e i n s t a t e d  a county  c o u r t  p rosecu t ion .  

g r a n t  t h e  w r i t ,  s t a t i n g  t h a t  " t o  do so would expand t oo  g r e a t l y  t h e  rev iew t o  be 

a f f o r d e d  i n  c r i m i n a l  cases". W i l l i ams  v. S t a t e  540 So.2d 229, 230 (F la .  5 t h  DCA 

1989). The d i s t r i c t  c o u r t  then proceeded t o  e x p l a i n  i t s  reasoning, t h a t  ce r -  

t i o r a r i  rev iew under these c i rcumstances was no t  needed, s i nce  t h e  defendant 

cou ld  a v a i l  h imse l f  o f  t h e  e n t i r e  a p p e l l a t e  process i n  t h e  event  he were l a t e r  

conv ic ted ,  and he cou ld  then be a f f o r d e d  complete r e l i e f ;  and c e r t i o r a r i  rev iew 

a t  t h i s  s tage would unreasonably d i s r u p t  c r i m i n a l  a p p e l l a t e  procedures and t h e  

j u d i c i a l  system. The c o u r t  f u r t h e r  s t a t e d  t h a t  " t h e r e  i s  no r e a l  need f o r  a 

The d i s t r i c t  c o u r t  dec l i ned  t o  
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second- level  a p p e l l a t e  i n t r u s i o n  i n t o  a c r i m i n a l  case un less a c o n v i c t i o n  

r e s u l t s .  Otherwise, t h e  number o f  i n t e r l o c u t o r y  appeals w i l l  i nc rease  and no 

r e a l  a p p e l l a t e  need w i l l  be served."  - Id.  

Both t he  T h i r d  D i s t r i c t  Court  O f  Appeal and t he  Fou r t h  D i s t r i c t  Court  Of 

Appeal have d isagreed w i t h  t h a t  reasoning. I n  Fieselman v. S ta te  537 So.2d 603 

(F la .  3d DCA 19881, t h a t  c o u r t  h e l d  as fo l l ows :  

We cons ider  f i r s t  whether t h e  d e c i s i o n  o f  
t h e  c i r c u i t  c o u r t  i s  one p r o p e r l y  rev iewab le  
by c e r t i o r a r i  

I n  Baker v. S t a t e  518 So.2d 457 (F la .  5 t h  
DCA 1988). t h e  F i f t h  D i s t r i c t  r e f used  t o  exer-  
c i s e  i t s  c e r t i o r a r i  j u r i s d i c t i o n  t o  rev iew a 
c i r c u i t  c o u r t ' s  r e v e r s a l  o f  a county  c o u r t ' s  
o r d e r  d i sm iss i ng  a c r i m i n a l  i n f o rma t i on .  I t s  
reason ing  was succ inc t :  a c i r c u i t  c o u r t ' s  
o r d e r  on appeal r e v e r s i n g  a county  c o u r t ' s  
d i sm issa l  and a c i r c u i t  c o u r t ' s  o rde r  a t  t h e  
t r i a l  l e v e l  denying a mot ion t o  d ismiss  
"amount t o  t he  same t h i n g " ,  and since, w i t h o u t  
d i spu te ,  t h e  l a t t e r  i s  unrev iewable by ce r-  
t i o r a r i ,  t h e  fo rmer  i s  l i k e w i s e  unreviewable.  
I d .  a t  458. 

We do no t  agree t h a t  a t r i a l  c o u r t  o rde r  
deny ing a mot ion  t o  d ismiss  c r i m i n a l  charges 
"amounts t o  t h e  same th i ng ' '  as a d e c i s i o n  o f  a 
c o u r t ,  s i t t i n g  i n  an a p p e l l a t e  capac i t y ,  which 
reverses  a t r i a l  c o u r t ' s  d i smissa l  o f  c r i m i n a l  
charges. To be sure, i n  each i ns tance  t h e  
c r i m i n a l  charge remains pending i n  t h e  t r i a l  
c o u r t ,  and a p l ena ry  appeal t o  t h e  c o u r t  
hav i ng  a p p e l l a t e  j u r i s d i c t i o n  w i l l  l i e  f r om  a 
f u t u r e  c o n v i c t i o n .  And, o r d i n a r i l y ,  t h e  
a v a i l a b i l i t y  o f  an eventua l  p l e n a r y  appeal i s  
s a i d  t o  bar  c e r t i o r a r i  rev iew o f  an i n t e r l o c u -  
t o r y  d e c i s i o n  o f  a t r i a l  c o u r t  denying a 
mot ion  t o  d ismiss.  Mart in- Johnson. I nc .  v. . -  

Savage 509 So.2d 1097- (F la .  1987);'Brooks v. 
Owens 97 So.2d 693 (F la .  1957); K i l g o r e  v. 
B i r d  149 F la .  570. 6 So.2d 541 (1942). 
However, i n  our  view, t h i s  o f t - s t a t e d  r u l e  
does n o t  bar  c e r t i o r a r i  rev iew o f  an a p p e l l a t e  
d e c i s i o n  o f  a c i r c u i t  c o u r t  which reverses  a 
t r i a l  ( coun ty )  c o u r t ' s  o rde r  g r a n t i n g  a mot ion 
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t o  d ismiss.  
The s o l e  c r i t e r i o n  f o r  c e r t i o r a r i  rev iew o f  

a c i r c u i t  c o u r t  a p p e l l a t e  d e c i s i o n  i s  whether 
t h e  d e c i s i o n  depar ts  f rom t h e  e s s e n t i a l  
requ i rements  o f  t h e  law, Combs v. S ta te  436 
So.2d 93 (F la .  1983); see a l s o  City of 
D e e r f i e l d  Beach v. V a i l l a n t  419 So.2d 624 
(F la .  1982), and t h e  a v a i l a b i l i t y  ve l  non t o  
t h e  u l t i m a t e l y  conv i c t ed  defendant o f  an ade- 
quate remedy by appeal i s  s imp l y  i r r e l e v a n t .  
T h i s  i s  so because, u n l i k e  a t r i a l  c o u r t  dec i-  
s i o n  which concerns and b inds  o n l y  t h e  imme- 
d i a t e  l i t i g a n t s ,  an a p p e l l a t e  d e c i s i o n  -- 
i n c l u d i n g ,  o f  course, one by t h e  c i r c u i t  c o u r t  
-- e s t a b l i s h e s  law beyond t h e  case i n  which 
t h e  d e c i s i o n  i s  rendered. Even as t h e  a v a i l a -  
b i l i t y  of an adequate remedy by appeal i n  t h e  
even t  o f  u l t i m a t e  c o n v i c t i o n  i s  n o t  a ground 
upon which t he  F l o r i d a  Supreme Court  would 
deny c e r t i o r a r i  rev iew o f  an appe l l a t ee  dec i -  
s i on  o f  a d i s t r i c t  c o u r t  r e v e r s i n g  a t r i a l  
c o u r t ' s  d i sm issa l  o f  c r i m i n a l  charges, i t  i s  
n o t  a ground f o r  d e n i a l  o f  c e r t i o r a r i  rev iew 
i n  t h e  p resen t  case. We thus  f i n d  no impedi-  
ment t o  ou r  c e r t i o r a r i  j u r i s d i c t i o n  and i n  
t h i s  respect ,  d i sagree  and c e r t i f y  c o n f l i c t  
w i t h  t h e  F i f t h  D i s t r i c t ' s  d e c i s i o n  i n  Baker 
v. S ta te  518 So. 2d 457. 

1. I n  Combs,the supreme c o u r t  mod i f i ed  t h e  
d e c i s i o n c o m b s  v. S t a t e  420 So.2d 316 (F la .  
5 t h  DCA 19821, i n  which t h e  F i f t h  D i s t r i c t  had 
adopted, as i t  l a t e r  d i d  i n  Baker, a s i m i l a r l y  
narrow view o f  i t s  c e r t i o r a r i  j u r i s d i c t i o n  
over  c i r c u i t  c o u r t  appe l l  a t e  dec is ions .  

I n  M i t c h e l l  v. S t a t e  538 So.2d 106 (F la .  4 t h  DCA 19891, t h a t  c o u r t  noted 

t h e  c o n f l i c t  between t h e  dec i s i on  o f  t h e  f i f t h  d i s t r i c t  i n  Baker, and t h e  t h i r d  

d i s t r i c t  i n  Fieselman, and agreed t h a t  Fieselman was c o r r e c t .  

as f o l l o w s :  

That c o u r t  s t a t e d  

The f i r s t  i s sue  i s  whether t h i s  c o u r t  has 
j u r i s d i c t i o n .  I n  Baker v. S t a t e  ... t h e  F i f t h  
D i s t r i c t  ... re fused  t o  accept j u r i d i c t i o n  o f  
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a c i r c u i t  c o u r t  o p i n i o n  r e v e r s i n g  an o rde r  
g r a n t i n g  a mot ion  t o  d ismiss ,  The c o u r t  found 
t h a t  such an o p i n i o n  amounted t o  t h e  same 
t h i n g  as an o rder  deny ing a mot ion  t o  d ismiss,  
conc lud ing  t h a t  an adequate remedy e x i s t e d  on 
p l e n a r y  appeal i f  c o n v i c t i o n  ensued. 

The T h i r d  D i s t r i c t ,  however, cons idered t h i s  
i s s u e  i n  Fieselman v. S ta te  ... I n  t h a t  case, 
t h e  c o u r t  recogonized t h e  genera l  r u l e  t h a t  an 
even tua l  p l e n a r y  appeal w i  11 bar  c e r t i o r a r i  
r ev i ew  o f  an i n t e r l o c u t o r y  d e c i s i o n  o f  a t r i a l  
c o u r t  denying a mot ion t o  d ismiss ,  
i t  found t h a t  t h i s  r u l e  was i r r e l e v a n t .  and 

However, 

d i d  n o t  bar  rev iew o f  an a p p e l l a t e  d e c i s i o n  o f  
t h e  c i r c u i t  c o u r t  which reversed  a t r i a l  
( coun ty )  c o u r t ' s  o rde r  g r a n t i n g  a mot ion t o  
d ismiss .  

* * *  
. . . We agree w i t h  t h e  reasoning o f  t h e  

t h i r d  d i s t r i c t  and determine t h a t  t h i s  c o u r t  
has j u r i s d i c t i o n .  

The f i f t h  d i s t r i c t  c o u r t  i n  t h e  p resen t  case dec l i ned  t o  e n t e r t a i n  ce r -  

t i o r a r i  rev iew o f  t h e  c i r c u i t  c o u r t  d e c i s i o n  r e i n s t a t i n g  county  c o u r t  prosecu- 

t i o n ,  because i t  was concerned t h a t  such rev iew would r e s u l t  i n  cases t r a v e l l i n g  

"around through va r i ous  c o u r t s  f o r  a p ro t r ac ted ,  p robab ly  i n o r d i n a t e  p e r i o d  of 

t ime" ,  and t h a t  " j u s t i c e  would be delayed, maybe denied, and our  j u d i c i a l  system 

would be unreasonably d i s rup ted ' '  W i l l i ams,  supra. Those concerns, however, 

were cons idered and d ismissed by t h i s  Cour t  i n  S t a t e  v. P e t t i s  520 So.2d 250 

(F la .  1988). I n  approv ing t h e  S t a t e ' s  r i g h t  t o  seek c e r t i o r a r i  rev iew i n  t h e  

d i s t r i c t  c o u r t  from a c i r c u i t  c o u r t  o rder ,  t h i s  Cour t  noted i n  P e t t i s  t h a t  V e r y  

l i t t l e  de lay  i s  i nvo l ved  because t h e  p e t i t i o n s  a re  u s u a l l y  denied on t h e i r  face 

as n o t  demonst ra t ing a depar tu re  f rom t h e  e s s e n t i a l  requ i rements  o f  law". - Id.  

253. 

Fu r the r ,  i t  i s  r e s p e c t f u l l y  suggested t h a t  under t h e  f a c t s  of t h e  p re-  

sen t  case, i s  t he  d e n i a l  o f  c e r t i o r a r i  rev iew t h a t  would tend t o  d i s r u p t  t he  

o r d e r l y  j u d i c i a l  system. I f  t h e  c i r c u i t  c o u r t  o p i n i o n  were non- reviewable a t  
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t h i s  stage, then one o f  two p robab le  conc lus ions  would r e s u l t .  I f  M r .  W i l l i ams  

i s  u l t i m a t e l y  a c q u i t t e d  o f  l i t t e r i n g  i n  t h e  county  cou r t ,  o r  t h e  charges o t h e r -  

w ise  disposed o f ,  then t h e r e  would never the less  be an a p p e l l a t e  d e c i s i o n  

upho ld ing  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  F l o r i d a  L i t t e r  Law; which o p i n i o n  would 

remain non- reviewable,  and which would c o n s t i t u t e  s t a r e  d e c i s i s  i n  Vo lus ia  

County. A l t e r n a t i v e l y ,  i f  M r .  W i l l i ams  i s  conv ic ted ,  he would be r e q u i r e d  t o  

t a k e  an appeal back t o  t h e  Vo lus ia  County c i r c u i t  cou r t ,  which i s  bound by t h e  

law of t h e  case t o  uphold  t h e  c o n s t i t u t i o n a l i t y  o f  a c l e a r l y  u n c o n s t i t u t i o n a l  

s t a t u t e ,  and t h e  Defendant would then again  have 

r e s p e c t f u l l y  suggested t h a t  n e i t h e r  r e s u l t  would 

F i n a l l y ,  i t  should be noted t h a t  bo th  t h  

i n  Fieselman have agreed w i t h  P e t i t i o n e r ' s  p o s i t  

c o u r t  d i d  have c e r t i o r a r i  j u r i s d i c t i o n  t o  rev iew 

c i r c u i t  c o u r t  i n  t h i s  case. As presented by t h e  

Fieselman, 
0 

t o  seek c e r t i o r a r i .  I t  i s  

be s a t i s f a c t o r y .  

p e t i t i o n e r  and t h e  respondent 

on here in ,  t h a t  t h e  d i s t r i c t  

t h e  a p p e l l a t e  d e c i s i o n  of t h e  

S ta te  i n  i t s  b r i e f  i n  

The T h i r d  D i s t r i c t  has c e r t i f i e d  c o n f l i c t  
w i t h  t he  F i f t h  D i s t r i c t ' s  d e c i s i o n  i n  Baker v. 
-- State,  supra, concern ing t h e  scope o f  t h e  
D i s t r i c t  C o u r t ' s  c e r t i o r a r i  j u r i s d i c t i o n  t o  
r ev i ew  o rde rs  o f  t h e  c i r c u i t - c o u r t  i ssued  i n  
i t s  a p p e l l a t e  capac i t y .  
t h e  T h i r d  D i s t r i c t  t h a t  " the  so le  c r i t e r i o n  
f o r  c e r t i o r a r i  rev iew o f  a c i r c u i t  c o u r t  
a p p e l l a t e  d e c i s i o n  i s  whether t h e  d e c i s i o n  
depa r t s  f r om  t h e  e s s e n t i a l  requ i rements  o f  
law, ..., and t h e  a v a i l a b i l i t y  v e l  non t o  t h e  
u l t i m a t e l y  conv i c t ed  defendant o f  an adequate 
remedy by appeal i s  s imp ly  i r r e l e v a n t . "  

The S ta te  agrees w i t h  

Fieselman v. S t a t e  ( c i t a t i o n  om i t t ed ) .  See 
a lso ,  M i t c h e l l  v. S ta te  ( c i t a t i o n  om i t t ed ) .  

(Fieselman B r i e f  of Resp. 9) 

For  these reasons, i t  i s  r e s p e c t f u l l y  suggested t h a t  t h e  f i f t h  d i s t r i c t  

e r r e d  i n  r e f u s i n g  t o  e n t e r t a i n  a p e t i t i o n  f o r  c e r t i o r a r i  f rom t h e  d e c i s i o n  of 

t h e  c i r c u i t  c o u r t .  That d e c i s i o n  should be reversed.  e 
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11. THE FLORIDA L I T T E R  LAW, WHICH MAKES I T  A CRIMINAL OFFENSE TO PLACE RUBBISH 

UNCONSTITUTIONAL. 
ON THE SHOULDER OF THE ROAD FOR A LATER SCHEDULED TRASH PICK-UP, I S  

A l v i n  W i l l i ams  i s  employed as a Tarmac t r u c k  d r i v e r ,  f o r  purposes o f  

d e l i v e r i n g  and pou r i ng  concre te  a t  c o n s t r u c t i o n  j o b  s i t e s .  I n  June, 1987, M r .  

W i l l i a m s '  j o b  i n c l u d i n g  d e l i v e r i n g  and pou r i ng  t r uck l oads  o f  concre te  a t  a j o b  

s i t e  f o r  Oscar Nunez Services,  a S t a t e  o f  F l o r i d a  D.O.T. subcon t rac to r  b u i l d i n g  

s idewalks i n  Del-and. The agreement between Tarmac and Oscar Nunez Serv ices  

i nc l uded  t h e  Oscar Nunez Serv ices  would p r o v i d e  a p l ace  f o r  Tarmac d r i v e r s  t o  

wash of f  t h e i r  t r u c k s  and leave  any d iscarded  concrete ,  and Oscar Nunez 

Se rv i ces '  employees would c lean  up t h a t  r u b b i s h  a f t e r  t h e  concre te  hardened and 

cou ld  be e a s i l y  removed. 

On June 5, 1987, A l v i n  W i l l i ams  d e l i v e r e d  h i s  l oad  o f  concrete .  The 

Oscar Nunez Se rv i ces '  employees t o l d  him where t o  wash o f f  h i s  t r u c k  on t h e  

shoulder  of t h e  road and t hey  would t h e r e a f t e r  c lean  up and d ispose o f  any 

d iscarded  concrete .  M r .  W i l l i ams  d i d  so, and l e f t  a smal l  p i l e  o f  concre te  on 

t h e  shoulder  o f  t h e  road  f o r  t h e  s u b c o n t r a c t o r ' s  c lean-up crew t o  d ispose of. 

Between t h e  t ime  he f i n i s h e d  c l e a n i n g  h i s  concre te  d e l i v e r y  t r u c k  and be fo re  

t h e  c lean-up crew came by t o  remove t h e  smal l  p i l e  o f  concrete,  M r .  W i l l i ams  was 

a r r e s t e d  and charged w i t h  l i t t e r i n g .  He was a r res ted ,  no tw i t hs tand ing  t h a t  t h e  

a r r e s t i n g  o f f i c e r  knew t h a t  t h e  s u b c o n t r a c t o r ' s  employees would be c l ean ing  up 

t h e  rubb i sh  s h o r t l y  (App. 25). 

1 

' ' L i t t e r "  means any garbage, rubb ish ,  t r ash ,  

Sec t i on  403.413 ( 2 ) ( a )  F la .S ta t .  (1985) prov ided:  

r e fuse ,  can, b o t t l e ,  con ta iner ,  paper, l i g h t e d  o r  
u n l i g h t e d  c i g a r e t t e  o r  c i ga r ,  o r  f l a m i n g  o r  g low ing  
m a t e r i  a1 . 

1. F la .S ta t .  403.413(2),(4) have been amended by ch. 88-130, $56, Laws of 
F l o r i d a .  Th i s  amendment, i n t e r  a l i a ,  adds f e l o n y  p r o v i s i o n  f o r  commercial l i t -  
t e r i n g .  However, t he  o p e r a t i v e  language r e l e v a n t  he re to  has remained unaf- @ fec ted .  
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Sect ion  403.413 (4) ( a )  (1985) prov ided:  

It i s  un lawfu l  f o r  any person t o  throw, d iscard ,  
p lace ,  o r  depos i t  l i t t e r  i n  any manner o r  amount: 
I n  o r  on any p u b l i c  highway, road, s t r e e t ,  a l l e y ,  
o r  tho rough fa re ,  i n c l u d i n g  any p o r t i o n  o f  t h e  
r igh t- o f- way  t he reo f ,  o r  any o t h e r  p u b l i c  lands, 
except  i n  con ta i ne rs  o r  areas l a w f u l l y  p rov i ded  
t he re fo r ;  when any l i t t e r  i s  thrown o r  d iscarded  
f r om a motor v e h i c l e  t h e  ope ra to r  o r  owner o f  t h e  
motor vhe i c l e ,  o r  bo th  s h a l l  be deemed i n  v i o l a t i o n  
o f  t h i s  sec t i on .  

I t  i s  r e s p e c t f u l l y  submi t ted t h a t  t h e  s t a t u t e ,  f a c i a l l y  and as i t  was 

a p p l i e d  t o  M r .  W i l l i ams,  i s  u n c o n s t i t u t i o n a l  as vague o r  overbroad. I t  i s  

u n c o n s t i t u t i o n a l  because i t  de f i nes  " l i t t e r i n g "  i n  a way c o n t r a r y  t o  t h e  no r -  

m a l l y  accepted meaning, and w i t h o u t  p u t t i n g  reasonable i n t e l l i g e n t  persons on 

n o t i c e  as t o  t h a t  new d e f i n i t i o n ;  and because i t  punishes common non- cr im ina l  

conduct, and p rov ides  t h e  p o l i c e  w i t h  u n f e t t e r e d  d i s c r e t i o n  t o  a r r e s t .  

As noted by t h e  t r i a l  cou r t ,  t h e  l i t t e r i n g  law preamble s t a t e s  t h a t  i t  

was t h e  i n t e n t i o n  o f  t h e  l e g i s l a t u r e  t o  p r o t e c t  man's n a t u r a l  h e r i t a g e  o f  c lean  

wate r  and unso i l ed  lands (See, App. 42). It was n o t  intended, as was done 

here, t o  c r i m i n a l i z e  persons who t e m p o r a r i l y  p l ace  rubb i sh  on t h e  shoulder  of 

t h e  road f o r  a l a t e r  scheduled t r a s h  p ick- up.  And a d d i t i o n a l l y ,  and as t h e  

t r i a l  c o u r t  a l s o  noted, c i t i e s  i n  Vo lus ia  County s p e c i f i c a l l y  r e q u i r e  t h a t  pe r -  

sons p l ace  c o n s t r u c t i o n  r ubb i sh  on t h e  shoulder  o f  t h e  road f o r  l a t e r  t r a s h  

p ickup,  o r  e l s e  t h a t  t r a s h  w i l l  n o t  be p i cked  up a t  a l l .  (For example, t h e  City 

o f  H o l l y  H i l l  r e q u i r e s  t h a t  ' I . . .  junk,  l a r g e  i tems, b ldg.  mat l . ,  t r e e  l imbs,  

i tems must be l e s s  than 5 f t  i n  leng th ,  p laced cu rbs i de  by 7:OO a.m. on your  

2. Ch. 71-239, Laws o f  F l o r i d a  
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p ickup  day . . . I t  App. 41). I f  M r .  W i l l i ams  i s  g u i l t y  o f  a crime, then  a homeowner 

who remodels h i s  home and p laces  o l d  window frames, o l d  ca rpe t ,  etc. ,  on t h e  

s i d e  o f  t h e  road f o r  mun ic ipa l  r ubb i sh  pick-up, would l i k e w i s e  be c r i m i n a l l y  

l i a b l e  under t h e  language o f  t h i s  s t a t u t e .  It i s  j u s t  n o t  reasonable  t o  

suggest, as t he  S ta te  d i d  here in ,  t h a t  t h e  c i t i e s  i n  Vo lus ia  County i n v i t e  per-  

sons t o  commit ac t s  which t h r e a t e n  p u b l i c  w e l f a r e  o r  sa fe t y ,  o r  which c o n s t i t u t e  

cr imes. 

For  these reasons, t h e  s t a t u t e  i n  t h i s  case i s  comparable t o  t h e  o r d i -  

nance h e l d  u n c o n s t i t u t i o n a l  i n  S t a t e  v. Penley 276 So.2d 180 (Fla.2d DCA), c e r t .  

den 'd  281 So.2d 504 (F la .  1973). I n  Penley, a mun i c i pa l  ord inance p rov ided  t h a t  

"no person s h a l l  s leep  upon o r  i n  any s t r e e t ,  park,  walk, o r  o t h e r  p u b l i c  

p lace" .  I n  upho ld ing  t h e  t r i a l  c o u r t ' s  d e c i s i o n  t h a t  t h e  ord inance was 

u n c o n s t i t u t i o n a l ,  t he  d i s t r i c t  c o u r t  s t a t e d  as f o l l o w s :  

We f i n d  t h a t  t h e r e  i s  marked s i m i l a r i t y  between 
t h i s  ord inance and most vagrancy l e g i s l a t i o n  i n  
t h a t  bo th  p r o v i d e  f o r  punishment o f  uno f f end ing  
behav ior .  Th is  cour t ,  t he re fo re ,  adopts t h e  
reason ing  i n  Cazarus v. F a i r c l o t h ,  ... ( c i t a t i o n  
om i t t ed ) ,  i n  h o l d i n g  t h a t  t h e  ord inance here under 
s c r u t i n y  draws no d i s t i n c t i o n  between conduct t h a t  
i s  c a l c u l a t e d  t o  harm and t h a t  which i s  e s s e n t i a l l y  
innocen t  ( c i t a t i o n  om i t t ed ) .  We f u r t h e r  h o l d  t h a t  
t h e  ord inance i s  v o i d  due t o  i t s  vagueness i n  t h a t  
i t  ' I . . .  f a i l s  t o  g i v e  a person o f  o r d i n a r y  
i n t e l l i g e n c e  f a i r  n o t i c e  t h a t  h i s  contemplated con- 
duc t  i s  f o rb i dden  by t h e  s t a t u t e  ..." ( c i t a t i o n  
om i t t ed ) .  Fu r t he r ,  t h e  ordinance, as w r i t t e n ,  may 
r e s u l t  i n  a r b i t r a r y  and e r r a t i c  a r r e s t  and conv ic-  
t i o n s  ( c i t a t i o n  om i t t ed ) .  I t  thus  f o l l o w s  t h a t  
a p p e l l e e ' s  a r r e s t  was un law fu l .  Therefore, t h e  
t r i a l  judge was c o r r e c t  i n  g r a n t i n g  a p p e l l e e ' s  
mot ion  t o  suppress. 

See also,  S t a t e  v. Ecker 311 So.2d 104 (F l a .  1975); S t a t e  v. Bales 343 So.2d 9 

(F la .  1977). And i f  anyth ing,  t he  s t a t u t e  i n  t h e  i n s t a n t  case i s  even l e s s  
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r e l a t e d  t o  p reven t i ng  conduct harmfu l  t o  t h e  p u b l i c  w e l f a r e  than Penley, because 

here  t he  conduct t h e  S ta te  now c l a ims  p r o h i b i t e d ,  i s  t h e  exac t  conduct t h a t  i s  

e lsewhere i n v i t e d  and encouraged by t h e  S t a t e ' s  c i t i e s  and p o l i t i c a l  sub- 

d i v i s i o n s  -- p l a c i n g  rubb i sh  on t h e  shoulder  o f  t h e  road f o r  a l a t e r  scheduled 

t r a s h  p ick- up.  

I n  C i c c a r e l l i  v. City o f  Key West 321 So.2d 472 (F la .  3d DCA 19751, t h e  

c o u r t  s t a t e d  t h a t :  

I t  i s  w e l l  s e t t l e d  t h a t  a law denies due process 
guranteed by t h e  Four teen th  Amendment o f  t h e  Un i ted  
S ta tes  C o n s t i t u t i o n  i f  (1) i t  i s  so vague t h a t  a 
person o f  o r d i n a r y  i n t e l l i g e n c e  i s  n o t  p u t  on 
n o t i c e  o f  t h e  conduct which i s  p r o h i b i t e d ,  S t a t e  
v. Buchanan ... ( c i t a t i o n  om i t t ed ) ,  o r  ( 2 )  i f  t h e  
law i s  so overbroad t h a t  i t  makes common conduct 
c r i m i n a l  and p rov i des  t h e  p o l i c e  w i t h  u n f e t t e r e d  
d i s c r e t i o n  t o  a r r e s t  ... ( c i t a t i o n  omi t ted ) .  

The l i t t e r  law i s  u n c o n s t i t u t i o n a l  because i t  f a i l s  t o  d i s t i n g u  

ween conduct which i s  harmfu l  t o  t h e  environment, and conduct which i s  e 

innocen t  o r  b e n e f i c i a l .  I t  f a i l s  t o  d i s t i n g u i s h  on t h e  one hand between 

which endangers man's n a t u r a l  h e r i t a g e  o f  c lean  water  and unso i l ed  lands  

which t he  s t a t u t e  exp ress l y  i n t ends  t o  punish by c r i m i n a l  sanct ions,  and 

sh be t -  

t h e r  

conduct 

and 

on t h e  

o t h e r  hand, conduct which a c t u a l l y  p r o t e c t s  F l o r i d a ' s  lands  and waterways and 

which t h e  S ta te  o therw ise  encourages by hav ing mun i c i pa l  t r a s h  and rubb i sh  road-  

s i d e  c o l l e c t i o n s .  The s t a t u t e  does n o t  d i f f e r e n t i a t e  between ac t s  which c o n s t i -  

t u t e  what i s  commonly understood t o  be l i t t e r i n g ,  i.e., d i s c a r d i n g  o r  abandoning 

r u b b i s h  o r  t r a s h  -- f rom ac t s  which have no e f f e c t  on t h e  environment, i.e., 

t e m p o r a r i l y  p l a c i n g  a smal l  p i l e  o f  r u b b i s h  on t h e  shoulder  o f  t h e  road f o r  a 

l a t e r  scheduled rubb i sh  p ick- up,  o r  o therw ise  i n a d v e r t e n t l y  o r  t e m p o r a r i l y  

p l a c i n g  i tems on t h e  shoulder  o f  t h e  road  which a re  n o t  abandoned. The s t a t u t e  
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s t a t u t e  i s  w e l l  intended, b u t  t o o  b r o a d l y  d ra fed  t o  accompl ish i t s  goals .  C f . ,  

as t h i s  Court  s t a t e d  i n  Horsemen's Benev v. D iv .  o f  Par i-Mutue l  397 So.2d 692, 

694 (F la .  1981), where t h e  S ta te  has t h e  r i g h t  t o  r egu la te ,  c o n t r o l  and super- 

v i s e  c e r t a i n  a c t i v i t i e s ,  t h a t  power must be exerc ised  f o r  a p u b l i c  purpose. 

Fu r t he r ,  t h e  s t a t u t o r y  enactment must reasonably  app rop r i a t e  t o  accompl ish t h e  

purpose of t h e  ac t .  

A l t e r n a t i v e l y ,  as noted i n  City o f  Coral  Gables v. Wood 305 So.2d 261, 

263 (F la .  3d DCA 19741, "We a re  o f  t h e  o p i n i o n  t h a t  an ord inance which may 

opera te  reasonably  i n  some c i rcumstances and unreasonably i n  o thers ,  i s  n o t  v o i d  

i n  t o t o ,  b u t  i s  en fo rceab le  except  when i n  t h e  p a r t i c u l a r  c i rcumstances i t s  

o p e r a t i o n  would be unreasonable o r  oppress ive" .  I n  t h e  i n s t a n t  case, even were 

t h e  l i t t e r i n g  law o the rw i se  c o n s t i t u t i o n a l ,  i t  would never the less  be v o i d  and 

unenforceable  under t h e  f a c t s  o f  t h i s  case. 

I t  i s  f u r t h e r  suggested t h a t  a d e c i s i o n  h e r e i n  upho ld ing  t h e  c o n s t i t u -  

t i o n a l i t y  o f  t h e  l i t t e r  law would have s i g n i f i c a n t  s ta tew ide  r a m i f i c a t i o n s .  

would make c r i m i n a l  t h e  above-noted a c t i o n s  o f  t h e  City o f  H o l l y  H i l l ,  and o f  

many o the r  m u n i c i p a l i t i e s  as w e l l ,  i n  a d v i s i n g  t h e i r  r e s i d e n t s  t o  p l ace  rubb i sh  

f o r  l a t e r  t r a s h  c o l l e c t i o n .  I t  would make c r i m i n a l  t h e  a c t i o n s  o f  t h e  r e s i d e n t s  

who p laced rubb i sh  on t h e  roads ide  f o r  l a t e r  t r a s h  c o l l e c t i o n .  

r e q u i r e  t h a t  c i t i e s  e i t h e r  s top  c o l l e c t i n g  rubbish,  o r  a t  l e a s t  n o t  do so f r om  

t h e  shoulder  o f  t h e  road. I t  would p r o h i b i t  t h e  ve ry  a c t i o n s  t h a t  i t  was 

in tended  t o  promote -- p r o t e c t i o n  o f  man's n a t u r a l  h e r i t a g e  o f  c lean  water  and 

unso i l ed  lands. I t  i s  t h e r e f o r e  r e s p e c t f u l l y  urged t h a t  t h e  d e c i s i o n  of t h e  

It 

I t  migh t  w e l l  

and 

t u -  

c i r c u i t  c o u r t  be reversed,  t h e  d e c i s i o n  of 

t h e  p o r t i o n  o f  t h e  F l o r i d a  L i t t e r  Law comp 

t h e  county  c o u r t  be r e - i n s t a t e d ,  

a ined  o f  he re in ,  be h e l d  unconst 

t i o n a l .  
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CONCLUSION 

Accord ing ly ,  i t  i s  r e s p e c t f u l l y  suggested t h a t  t h e  d i s t r i c t  c o u r t  e r r e d  

i n  d e c l i n i n g  t o  e n t e r t a i n  c e r t i o r a r i  rev iew f r om t h e  a p p e l l a t e  d e c i s i o n  o f  t h e  

c i r c u i t  cou r t ,  when t h a t  d e c i s i o n  depar ted f rom t h e  e s s e n t i a l  requ i rements  o f  

law. The o p i n i o n  o f  t h e  d i s t r i c t  c o u r t  should  t h e r e f o r e  be reversed.  

A d d i t i o n a l l y ,  i t  i s  r e s p e c t f u l l y  suggested t h a t  t h e  language o f  t h e  

F l o r i d a  L i t t e r  !aw, which p r o h i b i t s  t e m p o r a r i l y  p l a c i n g  rubb i sh  on t h e  shoulder  

o f  t h e  road f o r  a l a t e r  scheduled t r a s h  p ickup,  i s  u n c o n s t i t u t i o n a l .  I t  i s  

t h e r e f o r e  r e s p e c t f u l l y  urged t h a t  t h e  o p e r a t i v e  language h e r e i n  of t h e  F l o r i d a  

L i t t e r  Law be dec la red  u n c o n s t i t u t i o n a l ;  t h a t  t h e  dec i s i on  o f  t h e  c i r c u i t  c o u r t  

be reversed, and t he  o rde r  of t h e  county  c o u r t  he re in ,  be r e i n s t a t e d .  
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