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INTEREST OF AMICUS CURIAE 

Amicus curiae, Foundation on Ecomonic Trends, the parent 

organization of the National Coalition Against Surrogacy, has 

devoted itself over the past decade to attempting to ensure the 

proper regulation and oversight o f  biotechnology, including 

reproductive technology. The National Coalition Against 

Surrogacy's pro bono legal work and experience with numerous 

cases involving surrogacy contracts has provided it with 

knowledge and experience relevant to the jurisdictional and 

constitutional issues that arise when legally processing a 

surrogacy contract on an interstate basis. Therefore, amicus 

curiae may be able to elucidate for the court how and why this 

litigation was processed in Florida. 
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INTRODUCTION 

This case represents an egregious example1 of the legal 

processing scheme used by the surrogacy broker in this case, Noel 

P. Keane. The fraudulent and unconstitutional scheme ensures 

that a mother's parental rights to her child, borne pursuant to a 

surrogacy contract, will be terminated through an adoption. 

The fraudulent legal scheme is rooted in a boilerplate 

surrogacy contract2 which requires that the mother sign any and 

all necessary documents, affidavits and the like in order to 

further the intent and purposes of the surrogacy contract. All 

attorneys allegedly representing the mother's interests are 

selected b y  Keane, who is the attorney for the father (by 

artificial insemination) and the prospective adoptive mother 

(herein referred to as the couple). The couple pays these 

attorneys to allegedly represent the mother's interests. 

As required by the surrogacy contract, the mother signs a 

The misuse o f  the Florida court system present in this 
case is not an isolated incident but, as noted by the appellate 
court, occurred previously in Stern v. Whitehead, No. 86-12060 
(Fla. 11th Cir. September 4 ,  1986). The surrogacy broker in this 
case continues to process surrogacy contract adoptions in Florida 
unnoticed, as adoption hearings and records are confidential. 
(Sec. 63.162, Fla. Stat.) 

Despite the lack of any legal precedent holding that 
surrogacy contracts are enforceable against a mother's will, and 
the New Jersey Supreme Court decision In the Matter of Baby M. 
109 N.J. 396, 5 3 7  A.2d 1227 (N.J. 1988), which struck down 
Keane's surrogacy contracts as unenforceable, Keane continues to 
promulgate surrogacy contracts. In fact, Florida (Sec. 63.212, 
Fla. -- Stat.) and nine other states (Michigan, Nebraska, Louisiana, 
Indiana, Kentucky, Utah, North Dakota, Arizona, Washington state) 
h a v e  e n a c t e d  l e g i s l a t i o n  m a k i n g  s u r r o g a c y  c o n t r a c t s  
unenforceable. 



d o c u m e n t  d r a f t e d  b y  a n d  s e n t  t o  h e r  by t h e  c o u p l e ' s  a t t o r n e y ,  

K e a n e ,  w h i c h  a u t h o r i z e s  a n  a t t o r n e y  s e l e c t e d  b y  K e a n e  t o  

r e p r e s e n t  h e r  i n  l e g a l  p r o c e e d i n g s  i n i t i a t e d  by t h e  c o u p l e  i n  

F l o r i d a .  L i k e w i s e ,  t h e  m o t h e r  a l s o  s i g n s  a c o n s e n t  t o  a d o p t  

d o c u m e n t  d r a f t e d  b y  a n d  s e n t  t o  h e r  by t h e  c o u p l e ' s  a t t o r n e y ,  

K e a n e .  A l l  o t h e r  l e t t e r s  a n d  l e g a l  p a p e r w o r k  f r o m  t h e  m o t h e r ' s  

a l l e g e d  a t t o r n e y s  a r e  f u n n e l e d  t h r o u g h  t h e  c o u p l e ' s  a t t o r n e y  t o  

t h e  m o t h e r .  By m i n i m i z i n g ,  i f  n o t  c o m p l e t e l y  e l i m i n a t i n g ,  t h e  

m o t h e r ' s  d i r e c t  c o n t a c t  w i t h  t h e  a t t o r n e y  a l l e g e d l y  h i r e d  t o  

r e p r e s e n t  h e r ,  t h e  c o u p l e ' s  a t t o r n e y ,  a l s o  t h e  s u r r o g a c y  b r o k e r ,  

m a i n t a i n s  m o r e ,  i f  n o t  c o m p l e t e ,  c o n t r o l  o v e r  w h a t  i n f o r m a t i o n  

a n d  l e g a l  a d v i c e  t h e  m o t h e r  w i l l  r e c e i v e .  S h o u l d  t h e  m o t h e r  

c h a n g e  h e r  mind  a b o u t  t h e  s u r r o g a c y  a r r a n g e m e n t ,  h e r  a b i l i t y  t o  

c o m m u n i c a t e  t h i s  t o  h e r  a l l e g e d  a t t o r n e y  i s  s e v e r e l y  l i m i t e d .  

F o r  a d d e d  i n s u r a n c e  t h a t  t h e  m o t h e r  w i l l  n o t  a t t e m p t  t o  a s s e r t  

h e r  l e g a l  r i g h t s  t o  h e r  c h i l d ,  K e a n e ' s  c o n s e n t  t o  a d o p t  d o c u m e n t  

c o n t a i n s  a w a i v e r  o f  a n y  f u r t h e r  n o t i c e  r e g a r d i n g  t h e  a d o p t i o n  

p r o c e e d i n g s .  To k e e p  t h e  m o t h e r  i g n o r a n t ,  t h e  c o u p l e ' s  a t t o r n e y  

d o e s  n o t  s e r v e  t h e  m o t h e r  w i t h  a n y  n o t i c e  o f  p r o c e s s  i n  e i t h e r  

t h e  p a t e r n i t y  o r  t h e  a d o p t i o n  p r o c e e d i n g s .  

F i n a l l y ,  K e a n e  c h o o s e s  F l o r i d a  a s  h i s  f o r u m  o f  c h o i c e  t o  

p r o c e s s  a l l  a d o p t i o n s  s t e m m i n g  f r o m  a s u r r o g a c y  c o n t r a c t  b e c a u s e  

o f  F l o r i d a ' s  l e s s  r e s t r i c t i v e  a d o p t i o n  p r o c e d u r e s 3  a n d  

A t  t h e  t i m e  t h e  a d o p t i o n  i n  i s s u e  w a s  g r a n t e d ,  F l o r i d a  
a d o p t i o n  l aws  d i d  n o t  c o n t a i n  a r e s i d e n c y  r e q u i r e m e n t ,  a d i s t i n c t  
a d v a n t a g e  t o  K e a n e  who p r o c e s s e s  s u r r o g a c y  c o n t r a c t  a d o p t i o n s  o n  
a n a t i o n a l  a n d  i n t e r n a t i o n a l  b a s i s .  R e c o g n i z i n g  t h e  m i s u s e  o f  
t h e  F l o r i d a  c o u r t  s y s t e m  b y  n o n - r e s i d e n t s ,  t h e  F l o r i d a  
l e g i s l a t u r e  h a s  s i n c e  e n a c t e d  a r e s i d e n c y  r e q u i r e m e n t  f o r  
a d o p t i o n .  ( S e c .  63 .185,  F l a .  -- S t a t . )  



substantive law. Florida's distant location from Michigan, the 

state from where Keane solicits for women to become involved in a 

surrogacy arrangement, all but guarantees that the mother will 

not be present in the court to assert her legal rights to her 

child. 

Within this fraudulent framework, unsuspecting Florida 

courts exercise personal jurisdiction over the mother through the 

attorney allegedly representing her, and unsuspecting Florida 

judges apply Florida's adoption laws rather than the laws of the 

state with which the parties have some relationship which, like 

Michigan's, may be more restrictive. 
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STATEMENT OF THE FACTS 

The facts in the case relevant to the issues addressed in 

this brief are as follows. Respondent, Patricia (Clark) Foster, 

the natural mother, signed a "Surrogate Parenting Agreement" 

(Agreement) believing that she was represented by an independent 

counsel. Herbert A. Brail, E s q .  signed an Acknowledgment of 

Independent Counsel indicating that he represented Foster. Brail 

was in fact an attorney in the law firm of Noel P. Keane, the 

surrogacy broker and attorney representing Petitioner Michael 

Stein, the purported father, and his wife Hayat Stein. 

In a letter dated August 29, 1986 from the law offices of 

Noel P. Keane to Patricia Foster, Foster was advised that Robert 

M. Jasinski would be representing her interests in the adoption 

proceeding. This same attorney, Robert M. Jasinski, had filed 

the adoption petition and also appeared on behalf of Hayat Stein. 

Later, another attorney, who was a surrogacy broker in Florida, 

Michael Anderson, was hired by Petitioner to allegedly represent 

the interest of the mother, Respondent. 

The Agreement was signed by all parties in Michigan, all 

parties were, and currently are Michigan residents, and the child 

who is the subject of this litigation, ----child---, was 

born in Michigan and has resided there at all times. No 

transaction or occurrence related to this litigation occurred in 

Florida. 



SUMMARY OF ARGUMENT 

P e r s o n a l  j u r i s d i c t i o n  o v e r  R e s p o n d e n t s  a n d  t h e  j u d g m e n t  was 

o b t a i n e d  by f r a u d  u p o n  t h e  c o u r t  i n  t h a t  t h e  a t t o r n e y s ,  a l l e g e d l y  

r e p r e s e n t i n g  t h e  F o s t e r s ,  were  i n  f a c t  a g e n t s  o f  P e t i t i o n e r ,  

h i r e d  by P e t i t i o n e r  t o  d e f e a t  a n y  l e g a l  r i g h t s  R e s p o n d e n t  s o u g h t  

t o  a s s e r t .  

I n  a n  a t t e m p t  t o  d e f e a t  t h e  laws  o f  M i c h i g a n  w h i c h  w o u l d  

h a v e  r e q u i r e d  t h e  m o t h e r  t o  b e  i n f o r m e d  o f  h e r  l e g a l  r i g h t s  by  a 

j u d g e  b e f o r e  h e r  c o n s e n t  t o  a d o p t  c o u l d  b e  e x e c u t e d ,  P e t i t i o n e r ' s  

w i f e  f i l e d  t h e  a d o p t i o n  p e t i t i o n  i n  F l o r i d a .  T h e  l o w e r  c o u r t  

v i o l a t e d  F o s t e r ' s  1 4 t h  Amendment d u e  p r o c e s s  r i g h t s  by  a p p l y i n g  

F l o r i d a  l a w  t o  a c a se  w h e r e  n o  t r a n s a c t i o n  o r  o c c u r r e n c e  r e l a t e d  

t o  t h e  l i t i g a t i o n  o c c u r r e d  i n  F l o r i d a .  

-6- 



ARGUMENT I 

PERSONAL JURISDICTION O V E R  RESPONDENT A N D  
THE J U D G M E N T  WAS OBTAINED BY FRAUD 

T h e  f r a u d  i n  o b t a i n i n g  p e r s o n a l  j u r i s d i c t i o n  w a s  comm t t e d  

u p o n  n o t  o n l y  R e s p o n d e n t s ,  b u t  u p o n  t h e  c o u r t s  o f  F l o r i d a  a s  

w e l l .  T h e  l e a d i n g  c a s e  o n  j u r i s d i c t i o n a l  f r a u d  S t a e d l e r  v .  

S t a e d l e r ,  7 8  A.2d 8 9 6 ,  2 8  A L R  2d 1 2 9 1  ( N . J .  1 9 5 1 )  p r e s e n t e d  f a c t s  

s t r i k i n g l y  s i m i l a r  t o  t h e  i n s t a n t  c a s e .  A h u s b a n d  a n d  w i f e  

e n t e r e d  i n t o  a n  a g r e e m e n t ,  d r a f t e d  by h i s  a t t o r n e y ,  r e g a r d i n g  t h e  

d i s p o s i t i o n  o f  t h e i r  m a r i t a l  a s s e t s .  T h e  h u s b a n d ,  who r e s i d e d  i n  

N e w  J e r s e y  w i t h  h i s  w i f e ,  t h e n  h i r e d  a n d  p a i d  f o r  a n  a t t o r n e y  i n  

F l o r i d a .  T h e  

t h e  a t t o r n e y  

r e q u e s t e d  t h a  

F l o r i d a  t o  r e p r e s e n t  h e r  i n  d i v o r c e  p r o c e e d i n g s  i n s t i t u t e d  i n  

h u s b a n d  m a i l e d  t h e  w i f e  d o c u m e n t s  w h i c h  a u t h o r i z e d  

s e l e c t e d  by h i m  t o  r e p r e s e n t  h e r  i n  F l o r i d a ,  a n d  

s h e  e x e c u t e  t h e m .  S h e  d i d  s o  i n  a c c o r d a n c e  w i t h  

t h e i r  a g r e e m e n t ,  w h i c h  r e q u i r e d  h e r  t o  e x e c u t e  a n y  d o c u m e n t  

n e c e s s a r y  t o  g i v e  f u l l  f o r c e  a n d  e f f e c t  t o  s a i d  a g r e e m e n t .  The  

w i f e  t h e n  r e t a i n e d  t r u l y  i n d e p e n d e n t  c o u n s e l  ( a  f a c t  n o t  p r e s e n t  

i n  t h e  i n s t a n t  c a s e )  i n  N e w  J e r s e y .  The  N e w  J e r sey  S u p r e m e  C o u r t  

f o u n d  t h a t ,  

" U n q u e s t i o n a b l y  [ t h e  d i v o r c e ]  w a s  t h e  p r o d u c t  o f  
f r a u d  u p o n  t h e  j u r i s d i c t i o n  o f  F l o r i d a  i n  w h i c h  
b o t h  t h e  a p p e l l a n t  a n d  R e s p o n d e n t  p a r t i c i p a t e d  a n d  
t h i s  f r a u d  h a d  i t s  i n c e p t i o n  a n d  i s  g r o u n d e d  i n  
t h e  a g r e e m e n t  ..." 7 8  A.2d 9 0 1 ,  

a n d  f u r t h e r  h e l d  t h a t  t h e  a p p e a r a n c e  o f  t h e  F l o r i d a  a t t o r n e y  

h i r e d  a n d  p a i d  f o r  by t h e  h u s b a n d  t o  r e p r e s e n t  t h e  w i f e  was i n  

r e a l i t y  a n  a p p e a r a n c e  b y  s a i d  a t t o r n e y  a s  a n  a g e n t  f o r  t h e  

h u s b a n d  a n d  n o t  a n  a p p e a r a n c e  on  b e h a l f  o f  t h e  w i f e .  I n  r e f u s i n g  

t o  e n f o r c e  t h e  F l o r i d a  d e c r e e  t h e  c o u r t  s t a t e d ,  

- 7-  



... we do not believe that the full faith and 
credit clause of the Federal Constitution was 
ever intended to be used as a shield for...or 
to approve the acts performed pursuant 
thereto in cases where the ultimate purpose 
was to commit a fraud upon the jurisdiction 
of a court of one of the several sovereign 
states." 78 A.2d 9 0 1  

11 

Because Respondents had no contact with Florida and was not 

served with any notice of process, the lower court could not have 

exercised personal jurisdiction over Respondents, absent the 

fraud committed by Petitioner. Without personal jurisdiction, 

the judgment herein should be declared void. 

The facts in the instant case are even more egregious than 

those in Staedler, supra, in that the Petitioner committed fraud 

not only upon the Florida courts, but also upon Respondents by 

obtaining the judgment herein. In DeClaire v. Yohanan, 4 5 3  So.2d 

375 (Fla. 1984)  the Florida Supreme Court followed the ruling in 

the seminal case on fraud, United States v. Throckmorton, 98 U.S. 

6 1  (1878)  wherein the court held, 

"Where the unsuccessful party h a s  been 
prevented from exhibiting fully his case by 
fraud or deception practiced on him by his 
opponent as...where an attorney fraudulently 
or without authority assumes to represent a 
party and connives at his defeat ...[ showing] 
that there has never been a real contest in 
the trial or hearing of the case ..." 

the judgment may be set aside. The fraud within the surrogacy 

scheme is pervasive, beginning with an unenforceable clause in 

the surrogacy contract requiring the mother to sign all documents 

necessary to carry out the contract, which the mother is deceived 

into believing is enforceable and ending with a judgment of 

adoption procured by attorneys hired to allegedly represent the 

- 8-  



mother's interest, but in reality are agents of the couple 

conniving to defeat the rights of the mother. This court should 

reject this fraudulent jurisdictional scheme and uphold the 

appellate court's decision in this case to vacate the judgment of 

adoption. 

ARGUMENT I1 

APPLICATION OF FLORIDA LAW IN THIS CASE VIOLATED 
RESPONDENT'S 14TH AMENDMENT CONSTITUTIONAL RIGHTS 
OF DUE PROCESS AND USURPED MICHIGAN'S SOVEREIGN 
AUTHORITY TO LEGISLATE REGARDING ITS CITIZENS 

Keane's selection of Florida for processing Petitioner's 

surrogacy contract adoption represents the most blatant form of 

forum shopping. Keane must quickly obtain the mother's consent 

to the adoption before she changes her mind or has any time to 

discover her legal rights. Under Michigan law the mother must be 

informed of her legal rights by a judge or referee before her 

consent to adopt can be executed. (Michigan Adoption Code section 

719.44(5)) By contrast, under Florida law a consent to adopt can 

-- - - 
-_XI_-- - 

be executed by affidavit in the presence of a notary and two 

witnesses. (Sec. 63.084(4), Fla. Stat.) However, because of 

this conflict of law, Florida's choice o f  l a w  must be 

constitutionally permissable. 

The U.S. Supreme Court stated in the leading case o f  

Allstate Insurance Company v. Hague, 449 U.S. 302, 308, 312, 101 

S.Ct. 633, 637, 640 (1981), 

"In deciding constitutional choice-of-law 
questions, whether under the Due Process 
Clause or the Full Faith and Credit Clause, 
this Court has traditionally examined the 



contacts of the State, whose law was applied, 
with the parties and with the occurrence or 
transaction giving rise to the litigation," 

and held 

"that for a State's substantive law to be 
selected in a constitututionally permissable 
manner, that State must have a significant 
contact or significant a g g r e g a t i o n  o f  
contacts, creating state interests, such that 
choice of its law is neither arbitrary nor 
fundamentally unfair." 

In Allstate, 449 U.S. 3 1 1 ,  1 0 1  S.Ct. 6 3 9 ,  the court 

reviewed long-held U . S .  Supreme Court precedents establishing 

this rule and described the cases of Home Ins. Co. v. Dick, 281 

U.S. 397 (1930) and John Hancock Mut. Life Ins. Co. v. Yates, 299 

U.S.  178 (1936) as "extreme examples" where forum states had 

improperly chose to apply its own laws based on one insignificant 

forum contact, namely that the parties bringing the suit 

nominally resided in the forum state. In those two cases, as in 

the instant case, all occurrences or transactions giving rise to 

the litigation occurred outside the forum state. The instant 

case is even a more extreme example of lack of contacts with the 

forum state in that all parties to the litigation have resided in 

Michigan at all times. 

In a case involving an indigent's due process right to 

counsel in a termination of parental rights proceeding, the U.S. 

Supreme Court stated that a parent's interest in her child is an 

Lassiter v. Department of Social "extremely important one. 

Services of Durham County, North Carolina, 452 U.S. 1 8 ,  31 ,  101 

S.Ct. 2153, 2161 (1981) .  While finding lack of counsel would not 

( 1  

violate due process in every case the court noted, 



" I n  i t s  F o u r t e e n t h  A m e n d m e n t ,  our 
Constitution imposes on the States the 
standards necessary to ensure that judicial 
proceedings are fundamentally fair. A wise 
public policy, however, may require that 
higher standards be adopted than those 
minimally tolerable under the Constitution." 
Lassiter, 452 U.S.  33, 101 S.Ct. 2163. 

This case expresses the importance and necessity for high due 

process standards in a termination of parental rights proceeding 

to ensure fundamental fairness. Not even the minimum 

constitutional requirements for due process were met here when 

the lower court unsuspectingly applied Florida law. 

Recognizing the very importance of due process in adoption 

proceedings, the Florida legislature enacted Section 63.192, Fla. 

Stat. which states, 

" A  j u d g m e n t  of court terminating the 
r e l a t i o n s h i p  of parent and child or 
establishing the relationship by adoption 
issued pursuant to due process o f  law by a 
court of any other jurisdiction.. .shall be 
recognized in this state. .." 

In Sherrer v. Sherrer, 334 U.S. 343, 354 (1948) the court 

stated, If . . .  that under the Constitution, the regulation and 
control of marital and family relationships are reserved to the 

States" and recognized "...the importance of a State's power to 

determine the incidents of basic social relationships into which 

its domiciliaries enter.. . I 1  Citing the Fifth Amendment due 

process clause, the court in Alton v. Alton, 207 F.2d 667, 677 

(3d Cir. 1953), a leading conflicts of law case, held, 

Domestic relations are a matter of concern 
to the state where a person is domiciled. An 
attempt by another jurisdiction to affect the 
relation of a f o r e i g n  domiciliary i s  
unconstitutional even though both parties are 

11 
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in court and neither one raises the question. 
The question may well be asked as to what the 
lack of due process is. The defendant is not 
c o m p l a i n i n g .  N e v e r t h e l e s s ,  i f  t h e  
jurisdiction for divorce continues to be 
based on domicile, as we think it does, we 
believe it to be lack of due process for one 
state to take to itself the readjustment of 
domestic relations between those domiciled 
elsewhere.. ." 

The court here refers the need for states to respect the 

sovereignty of other states in order to ensure order in a 

federation of states, also the goal of the Full Faith and Credit 

Clause. Because all parties in this case resided in Michigan and 

all occurrences giving rise to the litigation occurred in 

Michigan, Florida has no state interest in determining the 

parental status of the parties involved. Florida "may not 

abrogate the rights of parties beyond its borders having no 

relation to anything done or to be done within them." Phillips 

Petroleum Company v. Shutts, 472 U.S. 7 9 7 ,  8 2 2 ,  105 S.Ct. 2 9 6 5 ,  

2 9 8 0 ,  ( 1 9 8 5 )  citing Dick, supra. By unsuspectingly applying 

Florida law, the lower court did not give faith and credit to 

Michigan laws thereby unintentionally usurping Michigan's 

sovereign authority to legislate regarding the termination and 

creation of parental rights in its citizens. This court should 

reject this blatant forum shopping and uphold the appellate court 

decision to vacate the adoption. 
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CONCLUSION 

While adoption cases are sensitive, vacating this step- 

parent adoption will not immediately remove the 2 year-old child, 

-----------, from his home, but will merely permit the 

mother to seek visitation o r  custody in a custody suit. 

It i s  respectfully submitted that the appellate court 

decision should be upheld because: 

1. The trial court obtained personal jurisdiction and the 

judgment by fraud. 

2 .  The trial court's application of Florida adoption law 

was unconstitutional. 
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