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CASE NO. 73,697 

RESPONSE OF P E T I T I O N E R  

T h e  p e t  it i o n e r ,  BRENDA FOX,  by  u n d e r s i g n e d  c o u n s e l  h e r e b y  

f i l e s  t h i s  r e s p o n s e  a s  p r o v i d e d  i n  t h i s  C o u r t ' s  order  of March 

2 1 ,  1989 ,  t o  t h e  r e s p o n s e  t o  o r d e r  t o  show c a u s e .  

T h e  r e s p o n d e n t  h a s  a s s e r t e d  t h a t  t h e  S t a t e  o f  F l o r i d a  may 

t i m e l y  f i l e  a n o t i c e  of appeal more t h a n  1 5  d a y s  from t h e  imposi- 

t i o n  of a s e n t e n c e  t h a t  depar t s  from t h e  s e n t e n c i n g  g u i d e l i n e s .  

T h e  p e t i t i o n e r  h a s  shown  i n  h e r  p e t i t i o n ,  a n d  r e s p o n d e n t  

a cknowledges ,  t h a t  t h e  n o t i c e  of appeal was n o t  f i l e d  w i t h i n  1 5  

d a y s  of t h e  i m p o s i t i o n  of t h e  s e n t e n c e ,  P e t i t i o n e r  f u r t h e r  

showed c o n f l i c t  be tween  t h e  s e v e r a l  d i s t r i c t  c o u r t s  o f  appea l  o n  

t h e  q u e s t i o n  of l a w  r a i s e d ,  i . e .  w h e t h e r  a n o t i c e  of appea l  

i n v o k e s  j u r i s d i c t i o n  of t h e  r e v i e w i n g  c o u r t  when  f i l e d  u n t i m e l y  

f r o m  t h e  i m p o s i t i o n  of t h e  s e n t e n c e  b u t  t i m e l y  from t h e  e n t r y  of 

t h e  w r i t t e n  order d e l i n e a t i n g  r e a s o n s  for t h e  d e p a r t u r e  s e n t e n c e .  

I n  r e s p o n s e  t o  t h e  r e s p o n d e n t  I s  a r g u m e n t ,  p e t i t i o n e r  w i l l  

show t h a t  a n o t i c e  of appeal  t o  be t i m e l y  m u s t  b e  f i l e d  w i t h i n  

t h e  t i m e  al lowed from t h e  i m p o s i t i o n  of t h e  s e n t e n c e ,  and t h a t  a 

n o t i c e  t h a t  is n o t  t i m e l y  f i l e d  from i m p o s i t i o n  of t h e  s e n t e n c e  

i s  i n e f f e c t i v e  t o  i n v o k e  appe l l a te  j u r i s d i c t i o n .  Such a n o t i c e  

c a n n o t  be made j u r i s d i c t i o n a l l y  e f f e c t i v e  by m e a s u r i n g  t h e  t i m e  

f o r  f i l i n g  from a separate w r i t t e n  order j u s t i f y i n g  t h e  d e p a r t u r e  

s e n t e n c e .  

1, T h e  r u l e s  a n d  s t a t u t e s  g o v e r n i n g  t h e  f i l i n g  of n o t i c e s  

o f  appeal ,  p e r t i n e n t  t o  t h i s  i s s u e ,  may b e  r e v i e w e d  by  r e f e r e n c e  

t o  t h e  f o l l o w i n g .  R u l e  9 . 1 4 0 ( c ) ( l ) ( J ) ,  F lo r ida  R u l e s  of Appel- 

l a t e  P r o c e d u r e ,  p r o v i d e s  fo r  a n  appeal by t h e  s t a t e  from a n  order 



i m p o s i n g  ''a s e n t e n c e  o u t s i d e  t h e  r a n g e  recommended by t h e  g u i d e-  

l i n e s  a u t h o r i z e d  by S e c t i o n  921.001,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  and  

F l o r i d a  R u l e  o f  C r i m i n a l  P r o c e d u r e  3.701." 

The o r d e r  t o  b e  r e v i e w e d  is t h e  s e n t e n c e .  

S e c t i o n  9 2 1 . 0 0 1 ( 5 )  p r o v i d e s ,  i n  p e r t i n e n t  p a r t :  

T h e  f a i l u r e  of a t r i a l  c o u r t  t o  impose a 
s e n t e n c e  w i t h i n  t h e  s e n t e n c i n g  g u i d e l i n e s  s h a l l  
b e  s u b j e c t  t o  a p p e l l a t e  r e v i e w  p u r s u a n t  t o  
C h a p t e r  924.  

2 .  T h e  s t a t u t o r y  a u t h o r i t y  f o r  t n e  s t a t e  t o  a p p e a l  a 

s e n t e n c e  o u t s i d e  t h e  r a n g e  recommended by t h e  g u i d e l i n e s  a r e  t h e  

s t a t u t o r y  p r o v i s i o n s  of S e c t i o n  9 2 1 . 0 0 1 ( 5 )  and  S e c t i o n  9 2 4 . 0 7 ( 1 ) ,  

F l o r i d a  S t a t u t e s .  S e c t i o n  9 2 4 . 0 7 ( 1 )  ( i )  p r o v i d e s  t h a t  t h e  s t a t e  

may appeal from "A s e n t e n c e  imposed o u t s i d e  t n e  r a n g e  recommended 

by t h e  g u i d e l i n e s  a u t h o r i z e d  by s. 921.001." The l e g i s l a t u r e  na s  

s p e c i f i c a l l y  p r o v i d e d  i n  t h e s e  s e c t i o n s  t h a t  t h e  s t a t e  may appeal 

f r o m  a s e n t e n c e  i m p o s e d  o u t s i d e  t h e  r a n g e  r ecommended  by t h e  

g u i d e l i n e s .  

T h e  r e q u i r e m e n t  t h a t  a s e n t e n c e  i m p o s e d  o u t s i d e  t h e  r a n g e  

recommended by  t h e  g u i d e l i n e s  b e  e x p l a i n e d  i n  w r i t i n g  i s  c o n-  

t a i n e d  i n  a separa te  s u b s e c t i o n  of C h a p t e r  921.001.  The imposi- 

t i o n  o f  t h e  s e n t e n c e  i s  a d i s t i n c t  a c t  from t h e  s e p a r a t e l y  

p r o v i d e d  r e q u i r e m e n t  t h a t  t h e  s e n t e n c e  b e  a c c o m p a n i e d  b y  a 

w r i t t e n  e x p l a n a t i o n .  The i m p o s i t i o n  o f  t h e  s e n t e n c e  is t h e  f i n a l  

a c t  a c t u a l l y  a f f e c t i n g  a p a r t y .  T h i s  is made c lear  by S e c t i o n  

9 2 1 . 1 6 1 ( 1 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 7 ) ,  which  p r o v i d e s ,  i n t e r  a l i a ,  

t h a t  a s e n t e n c e  of i m p r i s o n m e n t  " s h a l l  n o t  b e g i n  t o  r u n  b e f o r e  

t h e  d a t e  it is imposed,  . . . . ' I  

3 .  E a c h  of t h e  s t a t u t o r y  and r u l e  p r o v i s i o n s  g i v e  f i n a l i t y  

t o  t h e  i m p o s i t i o n  of t h e  s e n t e n c e ,  b e c a u s e  it is t h e  i m p o s i t i o n  

of t h e  s e n t e n c e  w h i c h  m a r k s  t h e  b e g i n n i n g  o f  t h e  term of impri- 

sonment .  

4 .  T h e  r e q u i r e m e n t  of a w r i t t e n  e x p l a n a t i o n  fo r  a s e n t e n c e  

imposed o u t s i d e  t h e  g u i d e l i n e s  d o e s  n o t  m a r k  t h e  b e g i n n i n g  of 

t h e  s e n t e n c e  i t s e l f .  B y  t r a d i t i o n a l  terms of f i n a l i t y  f o r  t h e  
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I t h e  f i n a l  and  o n l y  a c t  n e c e s s a r y  t o  m a r k  t h e  b e g i n n i n g  o f  t h e  

term o f  impr i sonmen t .  

5 ,  I t  is p e t i t i o n e r ' s  p o s i t i o n  t h a t  t h e  a c t u a l  i m p o s i t i o n  

of s e n t e n c e  g o v e r n s  t h e  t i m e l i n e s s  of appea l s  u n d e r  R u l e  9 . 1 4 0  

f o r  b o t h  a d e f e n d a n t  and f o r  t h e  s t a t e .  The word ing  o f  t h e  r u l e  

v a r i e s  s o m e w h a t  i n  t h a t  a d e f e n d a n t  ' s commencement  i s  from 

r e n d i t i o n  o f  a f i n a l  j u d g m e n t  a n d  e n t r y  o f  a w r i t t e n  o r d e r  

impos ing  s e n t e n c e  w h i l e  a s t a t e  appeal i s  commenced from r e n d i -  

t i o n  of t h e  o r d e r  t o  b e  r e v i e w e d .  S e e  R u l e  9 . 1 4 0 (  b )  ( 2 )  a n d  

( c ) ( 2 ) ,  R u l e s  of Appel la te  P r o c e d u r e .  

6 .  T h i s  d i v e r g e n c e  i n  w o r d i n g  b e t w e e n  e n t r y  of a w r i t t e n  

o r d e r  i m p o s i n g  s e n t e n c e  a n d  r e n d i t i o n  o f  t h e  o r d e r  t o  b e  re-  

v i e w e d  i n  R u l e  9.140 r e l a t i n g  t o  commencement is n o t  i n t e n d e d  t o  

c r e a t e  a d i s t i n c t i o n  b e t w e e n  t h e  t i m e l i n e s s  r e q u i r e m e n t s  o f  

d e f e n d a n t s  a n d  s t a t e  appea l s .  T h e  C o m m i t t e e  Notes t o  t h e  1977  

r e v i s i o n  s e t  f o r t h  i n  t h e  c o m m e n t a r y  t o  S u b s e c t i o n  ( c )  (2) t h a t  

t h e  s e c t i o n  g o v e r n i n g  s t a t e  appeals "pa ra l l e l s  ( b )  ( 2 )  r e g a r d i n g  

appeals  by d e f e n d a n t s  e x c e p t  t h a t  a maximum o f  1 5  d a y s  is a l l o w e d  

f o r  f i l i n g  t h e  n o t i c e . "  

The C o m m i t t e e  Note t o  ( c ) ( l )  a l so  sets f o r t h ,  i n  l i s t i n g  t h e  

matters which  may b e  a p p e a l e d  by t h e  s t a t e ,  i n  t h e  f i n a l  s e n t e n c e  

o f  t h a t  p a r a g r a p h  of t h e  C o m m i t t e e  Notes t h a t ,  e x c e p t  f o r  a n  

appeal f o r  a n  o r d e r  d i s m i s s i n g  a n  i n d i c t m e n t  o r  i n f o r m a t i o n  o r  

c o u n t  t h e r e o f ,  t h a t  t h e  r e m a i n i n g  p o r t i o n s  o f  t h e  r u l e  l i s t i n g  

t h e  m a t t e r s  t h a t  t h e  s t a t e  may appea l  g e n e r a l l y  " t r a c k  t h e  

b a l a n c e  o f  S t a t e  a p p e l l a t e  r i g h t s  i n  S e c t i o n  9 2 4 . 0 7 ,  F l o r i d a  

S t a t u t e s  ( 1 9 7 5 )  . ' I  

T h e  C o u r t  s h o u l d  i n t e r p r e t  t h e  a d d i t i o n  of t h e  r i g h t  t o  

appeal a s e n t e n c e  imposed o u t s i d e  t h e  r a n g e  recommended  by  t h e  

g u i d e l i n e s  a s  a u t h o r i z e d  b y  S e c t i o n  9 2 1 . 0 0 1 ,  F l o r i d a  S t a t u t e s  

( 1 9 8 3 ) ,  as  a l s o  t r a c k i n g  t h e  s t a t u t o r y  p r o v i s i o n s  o f  C h a p t e r  921  

a n d  o f  S e c t i o n  924.07,  F l o r i d a  S t a t u t e s .  To d o  so would l e a d  t o  

t h e  i n e v i t a b l e  c o n c l u s i o n  t h a t  t h e  s t a r t i n g  p o i n t  f o r  t h e  t i m e  t o  

commence any  s e n t e n c i n g  g u i d e l i n e  appeal b e g i n s  a t  t h e  i m p o s i t i o n  

of t h e  s e n t e n c e .  
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7 .  A s e n t e n c e  i n  a c r i m i n a l  case is d e f i n e d  i n  Ru le  3.700 

( a )  a n d  R u l e  3 . 7 0 0 ( b ) ,  R u l e s  o f  C r i m i n a l  P r o c e d u r e .  T h e s e  

p o r t i o n s  of R u l e  3.700 p r o v i d e  t h a t  t h e  term " s e n t e n c e "  means t h e  

p ronouncement  by t h e  C o u r t  of t h e  p e n a l t y  i m p o s e d  u p o n  a d e f e n -  

d a n t  f o r  a n  o f f e n s e  h e  h a s  b e e n  a d j u d g e d  g u i l t y  of c o m m i t t i n g .  

S u b s e c t i o n  ( b )  of t h e  r u l e  p r o v i d e s  as  follows: 

( b )  E v e r y  s e n t e n c e  o r  o t h e r  f i n a l  d i s p o s i t i o n  
o f  t h e  case s h a l l  b e  p ronounced  i n  o p e n  c o u r t .  
T h e  f i n a l  d i s p o s i t i o n  o f  e v e r y  case  s h a l l  b e  
e n t e r e d  i n  t h e  m i n u t e s  i n  c o u r t s  i n  w h i c h  
m i n u t e s  a r e  k e p t ,  a n d  s h a l l  b e  d o c k e t e d  i n  
c o u r t s  which  do n o t  m a i n t a i n  m i n u t e s .  

T h i s  i s  i n  marked c o n t r a s t  t o  t h e  d e f i n i t i o n  of judgment  i n  

R u l e  3.650 a n d  R u l e  3 . 6 7 0 ,  R u l e s  of C r i m i n a l  P r o c e d u r e .  R u l e  

3 .650  d e f i n e s  judgment  a s  t h e  a d j u d i c a t i o n  t h a t  t h e  d e f e n d a n t  is 

g u i l t y  o r  n o t  g u i l t y .  However  j u d g m e n t s  a r e  r e q u i r e d  t o  b e  

r e n d e r e d  u n d e r  Ru le  3.670. T h e r e  is no  r e q u i r e m e n t  t h a t  s e n t e n-  

ces b e  r e n d e r e d .  T h e r e f o r e  t h e  i n t e r p r e t a t i o n  of t h e  R u l e  of 

A p p e l l a t e  P r o c e d u r e  r e g a r d i n g  commencement  of appea l  from a 

s e n t e n c e  h a s  n o  meaning  w i t h  r e f e r e n c e  t o  r e n d i t i o n ,  w h i c h  i s  a 

t e r m  a p p l i e d  t o  judgmen t s  r a t h e r  t h a n  s e n t e n c e s .  

T h e  s e n t e n c e  i n  t h i s  case  was n o t  r e n d e r e d  b e c a u s e  t h e  

C l e r k ' s  O f f i c e  i n  t n e  S e v e n t e e n t h  J u d i c i a l  C i r c u i t  d o e s  n o t  

r e n d e r  s e n t e n c e s .  (see Appendix t o  P e t i t i o n  fo r  W r i t  of P r o h i b i -  

t i o n  - p a g e  1) .  The s e n t e n c e  is imposed on  t h e  d a t e  it is o r a l l y  

p ronounced ,  and i n  t h i s  case w a s  imposed J u l y  1 8 ,  1 9 8 8 .  I t  w a s  

n e v e r  r e n d e r e d ,  a n d  is n o t  r e q u i r e d  t o  b e  r e n d e r e d .  Only j udg-  

m e n t s  o f  c o n v i c t i o n  a re  r e q u i r e d  b y  R u l e  of C r i m i n a l  P r o c e d u r e  

3.670 t o  b e  r e n d e r e d .  

T h e r e f o r e ,  t h e  t i m e  f o r  Commencement of a n  appea l  from a 

s e n t e n c e  c a n n o t  b e  m e a s u r e d  b y  " r e n d i t i o n "  of t h e  s e n t e n c e .  

A c c o r d i n g l y ,  t h e  d e f i n i t i o n  o f  r e n d i t i o n  i n  R u l e  9 . 0 2 0 ( g ) ,  R u l e s  

of Appel la te  P r o c e d u r e ,  h a s  no  a p p l i c a t i o n  t o  t h e  d e t e r m i n a t i o n  

of when t h e  s t a t e  mus t  commence i t s  appeal. 

T h e  C o u r t  i s  u r g e d  t o  i n t e r p r e t  t h e  R u l e s  of A p p e l l a t e  

P r o c e d u r e ,  s p e c i f i c a l l y  R u l e  9 . 1 4 0  r e g a r d i n g  commencement  o f  

d e f e n d a n t s '  o r  s t a t e  appeals i n  a l i k e  and  c o n s i s t e n t  manner when 

t h e  appeal is f rom t h e  i m p o s i t i o n  o f  a s e n t e n c e  o u t s i d e  t h e  r a n g e  
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make impossible t h e  d e t e r m i n a t i o n  of t h e  t i m e l i n e s s  of a p p e a l s  

f r o m  s e n t e n c e s  b e c a u s e  s e n t e n c e s  a r e  n o t  r e n d e r e d  and  a re  n o t  

r e q u i r e d  t o  be  r e n d e r e d .  T h e r e  i s  n o  c l e r k ' s  f i l i n g  s tamp by  

I which t o  m e a s u r e  r e n d i t i o n .  

8 .  T h e  a s s e r t i o n  b y  r e s p o n d e n t  t h a t  t h e  s e n t e n c e  was n o t  

c o n t e m p l a t e d  t o  be f i n a l  u n t i l  t h e  c o u r t  had s i g n e d  t h e  s e p a r a t e  

o r d e r ,  s t a t i n g  why t h e  s e n t e n c e  was or  was n o t  a d e p a r t u r e ,  i s  

i n c o n s i s t e n t  w i t h  t h e  r ecord .  T h e  t r i a l  c o u r t  s e n t e n c e d  t h e  

p e t i t i o n e r  t o  p r i s o n  o n  J u l y  18 ,  1988 .  T h i s  c l e a r l y  showed t h e  

s e n t e n c e  t o  be a f i n a l  order  b e c a u s e  t h e  p e t i t i o n e r  was p l aced  

i n t o  t h e  c u s t o d y  o f  t h e  Depa r tmen t  o f  C o r r e c t i o n s  f o r  a d e f i n i t e  

term of i m p r i s o n m e n t  o f  s e v e n  y e a r s .  T h i s  i s  t h e  f i n a l i t y  

r e q u i r e d  b y  l a w  f o r  i m p o s i t i o n  o f  s e n t e n c e .  T h i s  w a s  t h e  

f i n a l i t y  manda ted  by t h e  r u l e s  f o r  t h e  m e a s u r i n g  of t h e  t i m e  t o  

commence a s e n t e n c e  a p p e a l .  T h e  t i m e  p e r i od  f o r  m e a s u r i n g  a n  

appeal c a n n o t  be b e n t  e a r l i e r  o r  l a t e r  t h a n  t h e  a c t u a l  d a t e  of 

s e n t e n c e  i m p o s i t i o n .  

CONCLUSION 

The re fo re ,  p e t  it i o n e r  u r g e s  t h e  C o u r t  t o  f i n d ,  c o n s i s t e n t  

w i t h  t h e  r e a s o n i n g  a b o v e  a n d  i n  S t a t e  v .  E a l y ,  5 3 3  So.2d 1 1 7 3  

( F l a .  2d DCA 1 9 8 8 ) ,  t h a t  t h e  n o t i c e  of r e v i e w  i n  t h e  case a t  bar 

was u n t i m e l y  a n d  t h a t  t h e  d i s t r i c t  c o u r t  of a p p e a l  is  w i t h o u t  

j u r i s d i c t i o n .  

R e s p e c t f u l l y  s u b m i t t e d ,  

RICHARD L. JORANDBY 
P u b l i c  De fende r  

26 A-cmg 
LOUIS  G. CARHES 
F l o r i d a  Bar No.114460 
A s s i s t a n t  P u b l i c  D e f e n d e r  
1 5 t h  J u d i c i a l  C i r c u i t  of F l o r i d a  
The Governmenta l  C e n t e r / 9 t h  Floor 
301  N o r t h  O l i v e  Avenue 
West Palm Beach, F l o r i d a  33401 
( 4 0 7 )  355-2150 

Counse l  f o r  P e t i t i o n e r  
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  c o p y  of t h e  f o r e g o i n g  was 
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f u r n i s h e d  by courier ,  t o  JOAN FOWLER, A s s i s t a n t  A t t o r n e y  G e n e r a l ,  

E l i s h a  Newton  D i m i c k  B u i l d i n g ,  S u i t e  2 0 4 , , , 1 1 1  G e o r g i a  Avenue,  

West Pa lm Beach ,  F l o r i d a  3 3 4 0 1 ,  t h i s  ! q p  d a y  of A p r i l ,  

1989 .  

, ? J f L - P [ U ~  
LOUIS G.  CARRES ~~ 

A s s i s t a n t  P u b l i c  D e f e n d e r  


