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PRELIMINARY STATEMENT 

Pet i t ioner ,  the State of Florida, was the Prosecution i n  the 

t r i a l  court and the Appellee i n  the Second Dis t r ic t  Court of 

Appeal. Respondent, Bobby Joe Burton, was the defendant i n  the 

t r i a l  court .  The pa r t i e s  w i l l  be referred t o  by the i r  proper 

names or a s  they stood before the t r i a l  court .  The record on 

appeal consis ts  of one (1) volume and w i l l  be referred to  by the 

l e t t e r  "R" followed by the appropriate page number. 
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STATEMENT OF THE CASE AND FACTS 

The S t a t e  of Florida w i l l  r e l y  t h e  p e r t i n e n t  fac t s  set  f o r t h  

by t h e  Second D i s t r i c t  C o u r t  i n  i t s  o p i n i o n  below: 

" Defendan t  was c h a r g e d  by i n f o r m a t i o n  w i t h  

s i x  c o u n t s  of d r u g - r e l a t e d  o f f e n s e s :  (1) 

d e l i v e r y  of c o c a i n e ;  ( 2 )  p o s s e s s i o n  of c o c a i n e ;  

( 3 )  p o s s e s s i o n  of m a r i j u a n a ;  ( 4 )  p o s s e s s i o n  of 

c o c a i n e ;  ( 5 )  p o s s e s s i o n  of d i azepam;  and  ( 6 )  

p o s s e s s i o n  of c o d e i n e .  De fendan t  f i l e d  a plea 

of g u i l t y  t o  C o u n t s  I and  I1 and a plea of n o l o  

c o n t e n d e r e  t o  t h e  r e m a i n i n g  c o u n t s ,  r e s e r v i n g  

h i s  r i g h t  t o  appeal t h e  t r i a l  c o u r t ' s  d e n i a l  o f  

h i s  m o t i o n  to  s u p p r e s s  c o n t r a b a n d .  A f t e r  a 

judgment  was e n t e r e d ,  d e f e n d a n t  r e c e i v e d  a n  

e i g h t e e n  month s e n t e n c e  for Count  I and  separate 

e i g h t e e n  months  s e n t e n c e s  for each of t h e  

r e m a i n i n g  c o u n t s ,  to  r u n  c o n c u r r e n t  t o  h i s  

s e n t e n c e  for Count  I. 

The a f f i d a v i t  i n  s u p p o r t  of t h e  i n f o r m a t i o n  

r e v e a l e d  t h a t  c o u n t s  I and  I1 were b a s e d  on  a 

s i n g l e  i n c i d e n t  o c c u r r i n g  on  J a n u a r y  2 ,  1987 ,  

where  d e f e n d a n t  had i n  h i s  p o s s e s s i o n  and  s o l d  

to  a n  u n d e r c o v e r  d e t e c t i v e  of t h e  S t .  P e t e r s b u r g  
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P o l i c e  Depa r tmen t  a h a l f  gram of c o c a i n e .  . . I '  

A s  w e  r e c e n t l y  s t a t e d  i n  F u e n t e s  v .  S t a t e ,  N o .  

87- 2071, s l i p  op. a t  3 ( F l a .  2d DCA Nov. 9 ,  

1980)  [13 F.L.W. 24851,  " [ i l t  is now w e l l  

e s t a b l i s h e d  t h a t  a d e f e n d a n t  may n o t  b e  

c o n v i c t e d  of b o t h  d e l i v e r y  and p o s s e s s i o n  o f  

c o c a i n e  p r e d i c a t e d  o n  a s i n g l e  u n d e r l y i n g  

act ."  S e e  Carawan v .  S t a t e ,  515 So.2d 1 6 1  ( F l a .  

1 9 8 7 ) ;  Gordon v .  S t a t e ,  538 So.2d 910 (F la .  2d 

DCA 1 9 8 8 ) .  A c c o r d i n g l y ,  w e  f i n d  t h a t  

d e f e n d a n t ' s  c o n v i c t i o n s  f o r  b o t h  C o u n t s  I and I1 

v i o l a t e d  h i s  d o u b l e  j e o p a r d y  r i g h t s  u n d e r  t h e  

f e d e r a l  and  s t a t e  c o n s t i t u t i o n s .  

Reve r sed  and remanded to  t h e  t r i a l  c o u r t  

w i t h  d i r e c t i o n s  to  v a c a t e  t h e  c o n v i c t i o n  f o r  

e i t h e r  Count  I or I1 and  f o r  r e s e n t e n c i n g  

c o n s i s t e n t  w i t h  t h i s  o p i n i o n .  

B u r t o n  v .  S t a t e ,  5 4 1  So.2d 1 2 0 3  

(Fla .  2d DCA 1 9 8 8 ) .  

R e l y i n g  on  Carawan v .  S t a t e ,  515 So.2d 1 6 1  ( F l a .  1 9 8 7 ) ,  t h e  

Second D i s t r i c t  C o u r t  d e t e r m i n e d  t h a t  B u r t o n ' s  c o n v i c t i o n s  f o r  

b o t h  C o u n t s  I ( D e l i v e r y  of C o c a i n e )  and I1 (S imp le  P o s s e s s i o n  o f  

C o c a i n e )  v i o l a t e d  h i s  d o u b l e  j e o p a r d y  r i g h t s  u n d e r  t h e  f e d e r a l  

and s t a t e  c o n s t i t u t i o n s .  0 
-3- 



On February 2, 1989, the State's Motion for Rehearing was 

denied by the Second District Court. On February 8, 1989, the 

State filed its Notice to Invoke Discretionary Jurisdiction on 

the basis of alleged conflict of decisions; and on May 15, 1989, 

this Honorable Court accepted jurisdiction to review this appeal. 

e 

-4- 



SUMMARY OF THE ARGUMENT 

The d i s t r i c t  c o u r t  e r r e d ,  f i r s t ,  i n  r e a c h i n g  t h e  merits of 

t h e  d e f e n d a n t ' s  d o u b l e  j e o p a r d y  claim a n d ,  s e c o n d ,  i n  c o n c l u d i n g  

t h a t  o n l y  one  judgment and s e n t e n c e  is permissible f o r  t h e  

o f f e n s e s  o f  simple p o s s e s s i o n  of c o c a i n e  and d e l i v e r y  of 

c o c a i n e .  It i s  possible f o r  t h e  one  o f f e n s e  t o  be comple t ed  

w i t h o u t  n e c e s s a r i l y  p r o v i n g  t h e  other  and so t h e  B lockburqe r  t e s t  

is s a t i s f i e d .  The c o u r t  below e r r e d  i n  b e l i e v i n g  t h a t  t h e  

l e g i s l a t u r e  i n t e n d e d  a s i n g l e  punishment  when t h e  l e g i s l a t u r e ' s  

e x p r e s s e d  v iew i s  to  t h e  c o n t r a r y .  

-5- 



ARGUMENT 

ISSUE 

WHETHER THE DEFENDANT'S G U I L T Y  PLEAS TO COUNTS I 
AND I1 O F  THE INFORMATION PRECLUDE APPELLATE 
REVIEW OF H I S  CONVICTIONS AND WHETHER THE 
SEPARATE CONVICTIONS AND SENTENCES FOR 
POSSESSION OF COCAINE AND DELIVERY O F  COCAINE 
VIOLATE THE DOUBLE JEOPARDY CLAUSE. 

The S t a t e  c h a r g e d  t h e  d e f e n d a n t ,  Bobby Joe B u r t o n ,  i n  a s i x -  

c o u n t  I n f o r m a t i o n  w i t h  v i o l a t i o n s  o f  F l o r i d a  Comprehens ive  Drug 

Abuse P r e v e n t i o n  and C o n t r o l  A c t .  (R.  14- 15) .  On Augus t  1 2 ,  

1987 ,  t h e  d e f e n d a n t  e n t e r e d  p leas  of g u i l t y  t o  c o u n t s  I and I1 o f  

t h e  I n f o r m a t i o n ,  which c h a r g e d  B u r t o n  w i t h  ( I )  d e l i v e r y  of 

c o c a i n e ,  a v i o l a t i o n  of 9893 .13 (1 )  ( a ) ,  F l o r i d a  S t a t u t e s  and  

(11) p o s s e s s i o n  o f  c o c a i n e ,  a v i o l a t i o n  o f  5893 .13(1)  ( f ) ,  

F l o r i d a  S t a t u t e s ;  these o f f e n s e s  were a l l e g e d  t o  h a v e  o c c u r r e d  on  

J a n u a r y  2 ,  1987.  B u r t o n  a l so  e n t e r e d  pleas of n o l o  c o n t e n d e r e  t o  

C o u n t s  I I I - V I  o f  t h e  I n f o r m a t i o n ,  which c h a r g e d  d r u g - r e l a t e d  

o f f e n s e s  commi t t ed  on  J a n u a r y  9 ,  1987.  The d e f e n s e  s p e c i f i c a l l y  

r e s e r v e d  i t s  r i g h t  to  appeal t h e  d e n i a l  of t h e  mo t ion  t o  

s u p p r e s s  r e l a t i n g  t o  C o u n t s  I1 - V I  i n v o l v i n g  e v i d e n c e  s e i z e d  a s  

t h e  r e s u l t  of a s e a r c h  w a r r a n t  e x e c u t e d  on  J a n u a r y  9 t h .  (R.  111, 

1 1 5 ,  117- 118) .  

Rule  9.140 (b)  (10 )  , F l o r i d a  R u l e s  o f  Appellate P r o c e d u r e ,  

d i r e c t s  t h a t  t h e  d e f e n d a n t  may n o t  appeal f rom a judgment  e n t e r e d  

upon a plea o f  g u i l t y .  See  a l so ,  § 9 2 4 . 0 6 ( 3 ) ,  F l o r i d a  S t a t u t e s .  0 
-6- 



By v i r t u e  o f  h i s  g u i l t y  p leas  t o  t h e  c h a r g e s  o f  p o s s e s s i o n  o f  

c o c a i n e  and  d e l i v e r y  o f  c o c a i n e ,  t h e  d e f e n d a n t  o b v i a t e d  any  need  

f o r  t h e  S t a t e  t o  set  f o r t h  i t s  e n t i r e  case and  d e t a i l e d  f a c t u a l  

proof i n  s u p p o r t  o f  t h e  d e l i v e r y  and p o s s e s s i o n  c h a r g e s .  Under 

t h e  c i r c u m s t a n c e s  o f  t h i s  case, t h e  Second D i s t r i c t  C o u r t  e r r e d  

i n  u t i l i z i n g  t h e  a r r e s t  a f f i d a v i t  as  t h e  v e h i c l e  f o r  r e a c h i n g  t h e  

merits of t h e  d e f e n d a n t ' s  d o u b l e  j e o p a r d y  claim. The mere f a c t  

t h a t  a d e f e n d a n t  b o t h  s o l d  and p o s s e s s e d  c o c a i n e  on  a s i n g l e  d a t e  

d o e s  n o t  ips0 f a c t o  s u p p o r t  a claim t h a t  t h e  d o u b l e  j e o p a r d y  

c l a u s e  was v i o l a t e d  u n d e r  Carawan. -' See  e .g .  L e e k s  v .  S t a t e ,  

529 So.2d 787 ,  (Fla .  2d DCA 1 9 8 8 ) ;  N e w s o m e  v .  S t a t e ,  

So.2d , 1 4  F.L.W. 1298  ( F l a .  2d DCA Case N o .  88-2204, Op in ion  

f i l e d  May 26,  1 9 8 9 ) .  [ S e p a r a t e  c o n v i c t i o n s  and  s e n t e n c e s  f o r  

p o s s e s s i o n  w i t h  i n t e n t  to  s e l l  and  sa le  o f  c o c a i n e ;  N o  v i o l a t i o n  

o f  p r o h i b i t i o n  a g a i n s t  d o u b l e  j e o p a r d y  where  t h e  d e f e n d a n t  

p o s s e s s e d  m u l t i p l e  c o c a i n e  r o c k s ,  b u t  h e  s o l d  o n l y  o n e  and kept 

0 

t h e  r e m a i n d e r  i n  h i s  p o s s e s s i o n .  I n  N e w s o m e ,  t h e  o f f i c e r s  

t e s t i f i e d  a t  t r i a l  t o  t h e  p r e s e n c e  o f  o t h e r  rocks o f  c o c a i n e  i n  

t h e  d e f e n d a n t ' s  p o s s e s s i o n  a t  t h e  t i m e  t h e y  p u r c h a s e d  o n e  rock. 

Here, B u r t o n ' s  g u i l t y  p leas  made it u n n e c e s s a r y  f o r  t h e  S t a t e  t o  

p r e s e n t  e x t e n s i v e  w i t n e s s '  t e s t i m o n y  on  t h i s  claim.] 

N o t w i t h s t a n d i n g  t h e  j u r i s d i c t i o n a l  bar r a i s e d  below, t h e  

Second D i s t r i c t  C o u r t  n e v e r t h e l e s s  c o n c l u d e d  t h a t  t h e  d o u b l e  

j e o p a r d y  c l a u s e  was v i o l a t e d  b y  t h e  d e f e n d a n t ' s  c o n v i c t i o n  f o r  

b o t h  simple p o s s e s s i o n  o f  c o c a i n e  and d e l i v e r y  o f  c o c a i n e .  The 

S t a t e  r enews  i t s  a rgumen t  t h a t  r e v i e w  o f  t h i s  i s s u e  is  f o r e c l o s e d  
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by v i r t u e  o f  t h e  d e f e n d a n t I s  g u i l t y  plea and u r g e s  t h i s  c o u r t  t o  

r e v e r s e  t h e  d e c i s i o n  below. F u r t h e r m o r e ,  f o r  t h e  f o l l o w i n g  

r e a s o n s ,  t h e  d e f e n d a n t ' s  Carawan- based d o u b l e  j e o p a r d y  claim mus t  

f a i l .  

I n  Count  I o f  t h e  I n f o r m a t i o n ,  t h e  S t a t e  a l l e g e d  t h a t  t h e  

d e f e n d a n t ,  Bobby Joe B u r t o n ,  on  t h e  2nd d a y  o f  J a n u a r y  1, 1987 ,  

" d i d  u n l a w f u l l y  d e l i v e r  a c e r t a i n  c o n t r o l l e d  
s u b s t a n c e ,  to-wit: c o c a i n e ,  to  a n o t h e r  p e r s o n ;  
c o n t r a r y  t o  Chapter 893.13,  F l o r i d a  S t a t u t e s ,  
and  a g a i n s t  t h e  peace and  d i g n i t y  o f  t h e  S t a t e  
of F l o r i d a .  

Count  I1 o f  t h e  I n f o r m a t i o n  c h a r g e d :  

"And t h e  S t a t e  A t t o r n e y  a f o r e s a i d ,  u n d e r  o a t h  as  
a f o r e s a i d ,  f u r t h e r  i n f o r m a t i o n  m a k e s  t h a t  BOBBY 
JOE BURTON, o f  t h e  County  o f  P i n e l l a s ,  S t a t e  o f  
F l o r i d a ,  on  t h e  2nd d a y  o f  J a n u a r y ,  i n  t h e  y e a r  
o f  o u r  Lo rd ,  o n e  t h o u s a n d  n i n e  hund red  e i g h t y -  
s e v e n ,  i n  t h e  County and  S t a t e  a f o r e s a i d ,  d i d  
u n l a w f u l l y  possess and  h a v e  i n  h i s  c o n t r o l ,  a 
c e r t a i n  c o n t r o l l e d  s u b s t a n c e ,  to-wit: c o c a i n e ;  
c o n t r a r y  to  C h a p t e r  893.13,  F l o r i d a  S t a t u t e s ,  
and a g a i n s t  t h e  peace and  d i g n i t y  o f  t h e  S t a t e  
o f  F l o r i d a .  

(R.  1 0 ;  1 4 ) .  

The t es t  o f  B l o c k b u r q e r  v. U n i t e d  S t a t e s ,  284 U.S. 299,  76 

L.Ed.2d 306,  52 S.Ct.  180  (1932)  i s  s a t i s f i e d  b e c a u s e  e a c h  

o f f e n s e  r e q u i r e s  p r o o f  o f  a f a c t  t h a t  t h e  o t h e r  d o e s  n o t .  I n  

a p p l y i n g  t h i s  t e s t ,  

The c o u r t  mus t  d e t e r m i n e  whe the r  e a c h  o f f e n s e  a s  
d e f i n e d  i n  t h e  s t a t u t e  r e q u i r e s  p r o o f  of a f a c t  
t h a t  t h e  o t h e r  d o e s  n o t ,  w i t h o u t  r e g a r d  t o  t h e  
a c c u s a t o r y  p l e a d i n g s  or p r o o f  adduced  a t  
t r i a l .  I f  t h e y  d o  n o t ,  t h e  o f f e n s e s  a re  
presumed t o  b e  t h e  same, and  m u l t i p l e  
p u n i s h m e n t s  are improper i n  t h e  a b s e n c e  of 
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express legislative authorizaiton. . . . On the 
other hand, if each offense indeed requires 
proof of a fact that the other does not, the 
court then must find that the offenses in 
question are separate, and multiple punishments 
are presumed to be authorized. . . . (citations 
omitted). 

Carawan, 515 So.2d at 167-68. 

In Smith v. State, 430 So.2d 448 (Fla. 1983) this court 

analyzed the offenses of sale and possession and found that each 

had an element of proof that the other did not. This holding was 

not changed by Carawan v. State, 515 So.2d 161 (Fla. 1987) which 

held only that one could not be convicted of both sale and 

possession in addition to trafficking. Carawan appears to agree 

that they are separate offenses. Possession is not required to 

purchase, and purchase is not required to possess contraband. In 

Carawan, this court continued to recognized that: 

' I .  . . sale of drugs can constitute a separate 
crime from possession. . ." 

- Id. at 176. 

In this case, the offense of delivery, chargeable under 

5893.13(1) (a), can and does constitute a separate crime from 

simple possession, an offense chargeable under §893.13(1) (f) . 
This court has always recognized that, simply because one offense 

may be "comprehended", State v. Anderson, 370 So.2d 353 (Fla. 

1973) or "implied" within another, Payne v. State, 275 So.2d 261 

(Fla. 4th DCA 1973), does not mean one is a lesser included to 
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t h e  o t h e r ,  or t h a t  t h e  i m p l i c a t i o n  m a k e s  it  a n e c e s s a r y  e l e m e n t  

unde r  5 7 7 5 . 0 2 1 ( 4 ) ,  F l o r i d a  S t a t u t e s .  A s  t h e  c o u r t  i n  Payne 

s t a t e d :  

"While t h e  s t a t e  may be correct t h a t  a n  
a l l e g a t i o n  o f  d e l i v e r y  implies p o s s e s s i o n  or 
c o n s t r u c t i v e  p o s s e s s i o n ,  a n  i m p l i e d  a l l e g a t i o n  
is i n s u f f i c i e n t  t o  b r i n g  a s e c o n d a r y  o f f e n s e  
w i t h i n  t h e  score o f  t h e  i n f o r m a t i o n  where  t h e  
s e c o n d a r y  o f f e n s e  is  n o t  a n e c e s s a r i l y  i n c l u d e d  
o f f e n s e .  Where t h e  s e c o n d a r y  o f f e n s e  is 
n e c e s s a r i l y  i n c l u d e d  w i t h i n  t h e  o f f e n s e  c h a r g e d ,  
t h e  e l e m e n t s  of t h e  s e c o n d a r y  o f f e n s e  mus t  be 
s p e c i f i c a l l y  a l l e g e d  -- n o t  i m p l i e d  -- by t h e  
a c c u s a t o r y  i n s t r u m e n t .  

I d . ,  a t  263. - 

F u r t h e r m o r e ,  d e l i v e r y  and  p o s s e s s i o n  a l so  r ema in  separate 

crimes u n d e r  t h e  s t a t u t e  e f f e c t i v e  J u l y  1, 1988 ,  f o r  crimes 

o c c u r r i n g  t h e r e a f t e r ,  b e c a u s e  each h a s  a n  e l e m e n t  separate f rom 

t h e  o t h e r .  5 7 7 5 . 0 2 1 ( 4 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 8 ) .  See  a lso  S t a t e  

v.  Daophin ,  533  So.2d 7 6 1  ( F l a .  1988)  [S imp le  p o s s e s s i o n  is n o t  a 

n e c e s s a r i l y  lesser i n c l u d e d  o f f e n s e  o f  t r a f f i c k i n g  by d e l i v e r y ]  . 
C u r r e n t l y  p e n d i n g  b e f o r e  t h i s  Honorab l e  C o u r t  is t h e  

q u e s t i o n  o f  w h e t h e r  t h e  d o u b l e  j e o p a r d y  c l a u s e  is v i o l a t e d  by  

v i r t u e  o f  a d e f e n d a n t ' s  c o n v i c t i o n  f o r  b o t h  sa le  and p o s s e s s i o n  

w i t h  i n t e n t  to  s e l l  t h e  same d r u g .  S t a t e  v .  Gordon,  F l a .  S .Ct .  

#72,850.  The S t a t e  a d o p t s  and  i n c o r p o r a t e s  by r e f e r e n c e  t h e  

a r g u m e n t s  r e l i e d  upon by t h e  S t a t e  i n  Gordon and  reasser ts  t h o s e  

a r g u m e n t s  i n  t h e  i n s t a n t  b r i e f .  T h i s  c o u r t  h a s  p r e v i o u s l y  

d e t e r m i n e d  t h a t  sa le  and p o s s e s s i o n  a re  separate o f f e n s e s .  

0 S m i t h ,  s u p r a .  Accord ,  Dukes v .  S t a t e ,  464 So.2d 582 ( F l a .  2d DCA 
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1 9 8 5 ) .  F u r t h e r ,  i n  P o r t e e  v .  S t a t e ,  392 So.2d 314 ( F l a .  2d DCA e 
1980)  t h e  C o u r t  s p e c i f i c a l l y  s t a t e d  t h a t  p o s s e s s i o n  is n o t  a n  

e s s e n t i a l  aspect of sa le .  1 

S e c t i o n  7 7 5 . 0 2 1 ( 4 ) ,  F l o r i d a  S t a t u t e s ,  p r o v i d e s  t h a t  whoever 

commits s e v e r a l  o f f e n s e s  s h a l l  b e  s e n t e n c e d  s e p a r a t e l y  for e a c h  

and t h a t  o f f e n s e s  a re  separate i f  e a c h  o f f e n s e  r e q u i r e s  p r o o f  of 

a n  e l e m e n t  t h a t  t h e  other  d o e s  n o t  " w i t h o u t  r e g a r d  t o  t h e  

a c c u s a t o r y  p l e a d i n g  or t h e  p r o o f  adduced  a t  t r i a l . "  I t  is n o t  a 

n e c e s s a r y  e l e m e n t  o f  d e l i v e r y  t h a t  t h e  s t a t e  p r o v e  p o s s e s s i o n ,  

e . g .  Daophin ,  533 So.2d a t  762.  

S e p a r a t e  e v i l s  h a v e  b e e n  a d d r e s s e d  i n  t h e  l e g i s l a t u r e ' s  

p r o s c r i p t i o n s  i n  5893.13,  F l o r i d a  S t a t u t e s .  The s t a t u t o r y  

p r o v i s i o n  p r o h i b i t i n g  p o s s e s s i o n  o f  a c o n t r o l l e d  s u b s t a n c e  is  

aimed a t  p u n i s h i n g  t h e  i n d i v i d u a l  posssessor f o r  h i s  c r i m i n a l  

a c t i v i t y  which  d o e s  n o t  d i r e c t l y  or n e c e s s a r i l y  i n v o l v e  p e r s o n s  

o t h e r  t h a n  t h e  perpetrator .  D e l i v e r y  n e c e s s a r i l y  i n c l u d e s  t h e  

i n v o l v e m e n t  of o t h e r  c i t i z e n s  and t h e  l e g i s l a t u r e  has  a 

l e g i t i m a t e  i n t e r e s t  i n  p u n i s h i n g  n o t  o n l y  those who e n g a g e  i n  

p r i v a t e ,  p e r s o n a l  i l l e g a l  c o n d u c t ,  b u t  who a l so  seek t o  i n c l u d e  

t h e  p a r t i c i p a t i o n  of o t h e r s  i n  t h e  s o c i e t y  i n  p r o s c r i b e d  c o n d u c t .  

The l e g i s l a t u r e  may p e r m i s s i b l y  d e c i d e  t o  p u n i s h  separately 

t h o s e  who seek t o  i n v o l v e  other  p e r s o n s  i n  i l l e g a l  a c t i v i t y  a s  

The c o u r t  i n  Daudt  v.  S t a t e ,  368 So.2d ( F l a .  2d DCA 19791 ,  
r e v e r s e d  a c o n v i c t i o n  f o r  p o s s e s s i o n  of m a r i j u a n a  for 
i n s u f f i c i e n t  e v i d e n c e ,  b u t  l e t  s t a n d  a c o n v i c t i o n  f o r  sa le  of t h e  
same m a r i j u a n a .  I t  is t h u s  c lear  t h a t  a d e f e n d a n t  may be g u i l t y  
o f  s a l e  w i t h o u t  a c t u a l  or c o n s t r u c t i v e  p o s s e s s i o n .  0 
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well  a s  t h o s e  who i n d i v i d u a l l y  e n g a g e  i n  p r o s c r i b e d  c o n d u c t .  As 

t h e  U n i t e d  s t a t e s  Supreme C o u r t  e x p l a i n e d  i n  U n i t e d  S t a t e s  v .  

Feola, 420 U.S. 671, a t  693, 43 L.Ed.2d 541,  a t  558 (1975), t h e  

p o l i c y  r e a s o n s  unde r  l y i n g  s o c i e t y  ' s s e p a r a t e l y  p u n i s h i n g  

a 

c o n s p i r a c y  and  t h e  s u b s t a n t i v e  o f f e n s e s ,  i n c l u d e  t h e  p r o t e c t i o n  

o f  s o c i e t y  f rom t h e  d a n g e r s  o f  c o n c e r t e d  c r i m i n a l  a c t i v i t y  and  

t h e  i n t e r v e n t i o n  o f  t h e  law to  s top i n c h o a t e  crime which h a s  g o n e  

beyond p r e p a r a t i o n .  

The r u l e  o f  l e n i t y  

Carawan i t s e l f  r e c o g n i z e d  t h a t  t h e  r u l e  o f  l e n i t y  was n o t  a 

p r i n c i p l e  t o  o v e r r i d e  t h e  c lear  i n t e n t  o f  t h e  l e g i s l a t u r e .  

0 R a t h e r :  

"We d o  n o t  f i n d  t h a t  t h e s e  two r u l e s  of 
c o n s t r u c t i o n  are  i r r e c o n c i l a b l e .  I n d e e d ,  we 
b e l i e v e  t h a t  each may be a c c o r d e d  a f i e l d  of 
o p e r a t i o n  t h a t  h a r m o n i z e s  w i t h  t h e  o t h e r .  . . 
* * * 
S i n c e  a c t u a l  i n t e n t  mus t  p r e v a i l  a b s e n t  a 
c o n s t i t u t i o n a l  v i o l a t i o n ,  t h e  t w o  r u l e s  are 
appl icable  o n l y  when l e g i s l a t i v e  i n t e n t  is 
u n c l e a r .  Moreover ,  by  i t s  own terms, t h e  r u l e  
of l e n i t y  comes i n t o  p l a y  o n l y  where  t h e  
s t a t u t e s  i n  q u e s t i o n  are  s u s c e p t i b l e  o f  
d i f f e r i n g  c o n s t r u c t i o n s ,  t h a t  is ,  when 
l e g i s l a t i v e  i n t e n t  is  e q u i v o c a l  a s  t o  t h e  
i s s u e  of m u l t i p l e  pun ishments . ' '  

( 515  So.2d 1 6 8 )  
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S e c t i o n  7 7 5 . 0 2 1 ( 4 ) ,  F l o r i d a  S t a t u t e s  (Supp. 1988), a s  

amended, p r o v i d e s :  

S775.021- Rule  o f  C o n s t r u c t i o n  -- 
* * * 

( 4 )  (a)  Whoever,  i n  t h e  c o u r s e  of o n e  
c r i m i n a l  t r a n s a c t i o n  or e p i s o d e ,  commits an 
ac t  or ac t s  which c o n s t i t u t e  o n e  or more 
separate c r i m i n a l  o f f e n s e s ,  upon c o n v i c t i o n  
and  a d j u d i c a t i o n  o f  g u i l t ,  s h a l l  be s e n t e n c e d  
s e p a r a t e l y  for  e a c h  c r i m i n a l  o f f e n s e ;  and  t h e  
s e n t e n c i n g  j u d g e  may o r d e r  t h e  s e n t e n c e s  t o  be 
s e r v e d  c o n c u r r e n t l y  or c o n s e c u t i v e l y .  For t h e  
p u r p o s e s  of t h i s  s u b s e c t i o n ,  o f f e n s e s  are 
separate  i f  e a c h  o f f e n s e  r e q u i r e s  p r o o f  o f  a n  
e l e m e n t  t h a t  t h e  o t h e r  d o e s  n o t ,  w i t h o u t  
r e g a r d  t o  t h e  a c c u s a t o r y  p l e a d i n g  or t h e  p r o o f  
adduced  a t  t r i a l .  

( b )  The  i n t e n t  o f  t h e  L e q i s l a t u r e  is  t o  
c o n v i c t  and  s e n t e n c e  f o r  e a c h  c r i m i n a l  o f f e n s e  
commi t t ed  i n  t h e  c o u r s e  o f  o n e  c r i m i n a l  
e p i s o d e  or t r a n s a c t i o n  and n o t  t o  allow t h e  
p r i n c i p l e  to  l e n i t y  a s  se t  f o r t h  i n  s u b s e c t i o n  
(1) t o  d e t e r m i n e  l e g i s l a t i v e  i n t e n t .  
E x c e p t i o n s  to  t h i s  r u l e  o f  c o n s t r u c t i o n  are:  

1. O f f e n s e s  which  r e q u i r e  i d e n t i c a l  
e l e m e n t s  of p r o o f .  

2. O f f e n s e s  which  are d e q r e e s  o f  t h e  
same o f f e n s e  a s  p r o v i d e d  by  s t a t u t e .  

3 .  O f f e n s e s  which  are lesser o f f e n s e s  
t h e  s t a t u t o r y  e l e m e n t s  o f  which are subsumed 
by t h e  greater  o f f e n s e .  

The l e g i s l a t u r e  h a s  t h u s  d e c l a r e d  t h a t ,  w i t h  t h r e e  

e x c e p t i o n s ,  t h e  r u l e  o f  l e n i t y  is  n o t  t o  b e  a p p l i e d  t o  d e t e r m i n e  
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l e g i s l a t i v e  i n t e n t  i f  o f f e n s e s  a re  separate u n d e r  s e c t i o n  4 (a)  ; 

and  none of those three e x c e p t i o n s  a p p l y  here.  The o f f e n s e s  of 

p o s s e s s i o n  and d e l i v e r y  do n o t  r e q u i r e  i d e n t i c a l  e l e m e n t s  of 

proof, so ( 4 )  ( b ) l  i s  i n a p p l i c a b l e .  N o r  d o  t h e  crimes f i t  t h e  

s econd  e x c e p t i o n  of b e i n g  o f f e n s e s  which are  d e g r e e s  of t h e  same 

o f f e n s e  a s  p r o v i d e d  by s t a t u t e .  T h a t  l e a v e s  t h e  t h i r d  e x c e p t i o n :  

o f f e n s e s  which  are lesser o f f e n s e s  t h e  s t a t u t o r y  e l e m e n t s  o f  

which are  subsumed by t h e  g r e a t e r  o f f e n s e .  The d e l i v e r y  of 

c o c a i n e ,  a s e c o n d  d e g r e e  f e l o n y ,  is t h e  g r e a t e r  o f f e n s e  o v e r  

p o s s e s s i o n  of c o c a i n e ,  a t h i r d  d e g r e e  f e l o n y .  However, t h e  

s t a t u t o r y  e l e m e n t s  of p o s s e s s i o n  are  n o t  subsumed by t h e  g r e a t e r  

o f f e n s e  of d e l i v e r y  o f  c o c a i n e .  Because  o n e  need  n o t  possess 

c o c a i n e  t o  d e l i v e r  i t ,  Daophin ,  t h e  s t a t u t o r y  e l e m e n t s  of 

p o s s e s s i o n ,  w i t h o u t  regard t o  t h e  proof thereof,  c a n  n e v e r  be 

sa id  to  be subsumed by t h e  e l e m e n t s  of t h e  d e l i v e r y ;  a n d ,  t h u s ,  

( 4 )  ( b ) 3  i s  i n a p p l i c a b l e .  I t  i s  c lear  t h a t  t h e  l e g i s l a t u r e  h a s  

a l w a y s  i n t e n d e d  t h a t  s imple p o s s e s s i o n  and d e l i v e r y  c o n s t i t u t e  

t w o  separate o f f e n s e s ,  s u b j e c t  t o  separate c o n v i c t i o n s  and  

s e n t e n c e s .  Carawan d i d  n o t  p u r p o r t  t o  c h a n g e  t h i s  and t h e  

l e g i s l a t u r e  h a s  e m p h a t i c a l l y  reaffirmed i ts  o r i g i n a l  p o s i t i o n .  

Thus ,  p u r s u a n t  t o  s e c t i o n  775.021, i n  t h e  a b s e n c e  o f  a n  

e x c e p t i o n ,  a d e f e n d a n t  who commits a n  ac t  w h i c h  c o n s t i t u t e s  more 

t h a n  o n e  o f f e n s e  s h a l l ,  where e a c h  o f f e n s e  r e q u i r e s  proof of a n  

e l e m e n t  t h a t  t h e  o ther  does n o t ,  be c o n v i c t e d  and  s e n t e n c e d  for 

each o f f e n s e .  
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CONCLUSION 

Based on t h e  f o r e g o i n g  reasons,  a r g u m e n t s  and  a u t h o r i t i e s ,  

P e t i t i o n e r  would a s k  t h a t  t h i s  Honorable C o u r t  reverse t h e  o r d e r  

of t h e  Second D i s t r i c t  C o u r t  o f  Appeal. 
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