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STATEMENT OF THE FACTS AND CASE 

T h e  P e t i t i o n e r ,  t h e  F lo r ida  P a t i e n t ' s  C o m p e n s a t i o n  Fund 

( h e r e i n a f t e r  r e f e r r e d  t o  a s  t h e  " F u n d " ) ,  r e l i e s  o n  i t s  

S t a t e m e n t  of  t h e  F a c t s  a n d  Case i n  i t s  B r i e f  On T h e  Mer i t s  

e x c e p t  t h a t  t h e  P e t i t i o n e r ,  a s  p a r t  of t h i s  S t a t e m e n t ,  w o u l d  

d i r e c t  t h e  C o u r t ' s  a t t e n t i o n  t o  t h e  o r i g i n a l  Amended C o m p l a i n t  

f i l e d  by t h e  i n i t i a l  p l a i n t i f f s ,  t h e  R o b e r t s ,  ( A p p e n d i x ,  

E x h i b i t  "B", p a g e s  7 - 1 4 )  a g a i n s t  t h e  F u n d  a n d  t h e  F u n d  

member p a t h o l o g i s t ,  D r .  Cox ,  a n d  a g a i n s t  D r .  Ward, h i s  P.A. 

a n d  S t .  P a u l  F i r e  a n d  M a r i n e  I n s u r a n c e  C o m p a n y  ( h e r i n a f t e r  

r e f e r r e d  t o  a s  " R e s p o n d e n t s " ) ,  e s p e c i a l l y  pages  1 0 - 1 1  o f  

A p p e n d i x ,  E x h i b i t  "B", w h e r e i n  t h e  a l l e g a t i o n s  of n e g l i g e n c e  

by t h e  Roberts  a g a i n s t  D r .  Ward a re  l i s ted .  
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SUMMARY OF ARGUMENT 

T h e  F o u r t h  D i s t r i c t  a f f i r m e d  t h e  d i s m i s s a l  of t h i s  law 

s u i t  based o n  r e s  j u d i c a t a ,  n o t  j u s t  b e c a u s e  i t  f o u n d  t h a t  

t h e r e  c a n  be n o  s u b r o g a t i o n  b e t w e e n  t h e  i n s u r e r  of o n e  j o i n t  

t o r t f e a s o r  a n d  a n o t h e r  j o i n t  t o r t f e a s o r ,  as  m a i n t a i n e d  by t h e  

R e s p o n d e n t s .  E v e n  i f  y o u  a c c e p t  t h i s  p r o p o s i t i o n ,  t h e  F u n d  

s h o u l d  n o t  be p r e c l u d e d  from p u r s u i n g  its claim for  e q u i t a b l e  

s u b r o g a t i o n  b e c a u s e  it  s h o u l d  be g i v e n  t h e  o p p o r t u n i t y  t o  show 

t h a t  i t s  F u n d  member was n o t  a j o i n t  t o r t f e a s o r  w i t h  t h e  

R e s p o n d e n t  s u r g e o n .  A l s o ,  t h e r e  is case a u t h o r i t y  t o  s u p p o r t  

a n  a c t i o n  f o r  e q u i t a b l e  s u b r o g a t i o n  e v e n  i f  t h e  R e s p o n d e n t s  

c o u l d  show some a c t i v e  f a u l t  o n  t h e  p a r t  of t h e  p a t h o l o g i s t  

who was a member of  t h e  F u n d .  

T h e  d o c t r i n e  of r e s  j u d i c a t a  d o e s  n o t  a p p l y  t o  t h e  

c i r c u m s t a n c e s  of t h i s  case a n d  does n o t  p r e c l u d e  t h e  Fund,  a s  

a s u b r o g e e  of t h e  o r i g i n a l  p l a i n t i f f s ,  from s e e k i n g  e q u i t a b l e  

s u b r o g a t i o n  from t h e  R e s p o n d e n t s .  U n t i l  t h e  s e t t l e m e n t  w i t h  

t h e  R o b e r t s  was p a i d  i n  cash  b y  t h e  F u n d ,  a n  a c t i o n  f o r  

e q u i t a b l e  s u b r o g a t i o n  d i d  n o t  a r i s e .  T h e r e f o r e ,  a t  t h e  t i m e  

o f  t h e  s e c o n d  l a w  s u i t  t h e  f a c t u a l  b a s i s  was d i f f e r e n t  t h a n  a t  

t h e  t i m e  of t h e  f i r s t  l a w  s u i t ,  a n d  w h a t  i s  b e i n g  s o u g h t  i n  

t h e  s e c o n d  l a w  s u i t ,  e q u i t a b l e  s u b r o g a t i o n ,  is  d i f f e r e n t  from 

a n  a c t i o n  f o r  s t a t u t o r y  c o n t r i b u t i o n  p u r s u a n t  t o  S e c t i o n  

768.31, F l o r i d a  S t a t u t e s .  
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S e v e r a l  o t h e r  D i s t r i c t  Cour t s  of Appeal have rendered  

Opinions which c o n f l i c t  w i t h  t h e  Four th  D i s t r i c t ' s  Opinion 

below and would permit  t h i s  ac t ion  fo r  equ i t ab le  subrogation 

under t h e  circumstances of t h i s  case.  
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ARGUMENT 

THE FOURTH D I S T R I C T  COURT OF APPEAL ERRED I N  
UPHOLDING THE DISMISSAL OF THIS CAUSE BASED 
U P O N  THE D O C T R I N E  OF R E S  J U D I C A T A .  

R e s p o n d e n t s '  m a i n  a r g u m e n t  i s  t h a t  t h e  b a s i s  o f  t h e  

F o u r t h  D i s t r i c t ' s  O p i n i o n  i s  n o t  res  j u d i c a t a  b u t  i n s t e a d  i s  

t h a t  i f  t h e r e  i s  n o  c o n t r i b u t i o n  b e t w e e n  j o i n t  t o r t f e a s o r s ,  

t h e r e  c a n  be n o  s u b r o g a t i o n  by t h e  i n s u r e r  o f  o n e  j o i n t  

t o r t f e a s o r  a g a i n s t  a n o t h e r  j o i n t  t o r t f e a s o r  ( R e s p o n d e n t s '  

B r i e f ,  p a g e  3 ) .  T h i s  a r g u m e n t  i s  p a r t  o f  t h e  F o u r t h  

D i s t r i c t ' s  O p i n i o n ,  b u t  i t  i s  a n  o v e r  s i m p l i f i c a t i o n  a n d  

i n a c c u r a t e  s u m m a r y  of t h e  a l b e i t  e r r o n e o u s  r e a s o n i n g  of t h e  

F o u r t h  D i s t r i c t .  

I n  m a k i n g  t h i s  a r g u m e n t ,  t h e  R e s p o n d e n t s  seemed t o  i g n o r e  

t h e  p o r t i o n  of  t h e  F o u r t h  D i s t r i c t ' s  O p i n i o n  w h i c h ,  a f t e r  a 

d i s c u s s i o n  of t h e  e l e m e n t s  of res j u d i c a t a ,  s ta tes :  

The re  r e m a i n s  f o r  d i s c u s s i o n  t h e  q u e s t i o n  of w h e t h e r  
a s u i t  p r e d i c a t e d  o n  c o n t r i b u t i o n  w o u l d  bar a s u b-  
s e q u e n t  s u i t ,  b e t w e e n  t h e  same p a r t i e s ,  i n v o l v i n g  
t h e  same c i r c u m s t a n c e s ,  based o n  e i t h e r  s u b r o g a t i o n ,  
e q u i t a b l e  a s s i g n m e n t  or b o t h .  

T h e  F o u r t h  D i s t r i c t  i n  i t s  O p i n i o n  n e v e r  s a i d  t h a t  i t  was 

n o t  d e c i d i n g  t h e  case  o n  t h e  b a s i s  of r e s  j u d i c a t a .  What  i t  

s a i d  was t h a t  i t s  a n a l y s i s  was l a r g e l y  n o t  p r e s e n t  i n  t h e  

b r i e f s  o r  i n  t h e  r e c o r d ,  a n d  t h e n  s a i d  t h a t  i f  i t  was  

r e v e r s i n g  i n s t e a d  of a f f i r m i n g  t h e  t r i a l  c o u r t ,  i t  m i g h t  be 

c r i t i c i z e d  f o r  a p p l y i n g  a t h e o r y  n o t  a d d r e s s e d  ( A p p e n d i x ,  

E x h i b i t  "A", page  5 ) .  
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I f  t h e  F o u r t h  D i s t r i c t  i s  n o t  b a s i n g  i t s  O p i n i o n  o n  res  

j u d i c a t a ,  j u s t  w h a t  t h e o r y  i t  is p r o c e e d i n g  u n d e r  i s  u n c l e a r  

o r  n o t  e x p r e s s e d .  I t  may be t h a t  t h e  F o u r t h  D i s t r i c t ' s  

Op in ion  is a stream of c o n s c i o u s n e s s  t y p e  of t h o u g h t  process 

a r r i v i n g  a t  t h e  c o n c l u s i o n  t h a t  t h i s  l a w  s u i t  c a n n o t  be 

b r o u g h t  by t h e  Fund. 

I f  t h e  - p o i n t  of  l a w  u n d e r l y i n g  t h e  F o u r t h  D i s t r i c t ' s  

O p i n i o n ,  a s  s u g g e s t e d  by t h e  R e s p o n d e n t s ,  is  t h a t  t h e  i n s u r e r  

o f  one  t o r t f e a s o r  c a n n o t  s u e  a n o t h e r  t o r t f e a so r  f o r  c o n t r i b u -  

t i o n ,  t h e  F o u r t h  D i s t r i c t  a n d  t h e  R e s p o n d e n t s  a r e  a s s u m i n g  

t h a t  t h e  Fund  Member, t h e  p a t h o l o g i s t ,  c a n  be n o t h i n g  o t h e r  

t h a n  a j o i n t  t o r t f ea so r  w i t h  t h e  Responden t s .  They  m a k e  t h i s  

a s s u m p t i o n  w i t h o u t  t h e  Fund e v e r  b e i n g  e n t i t l e d  t o  p u t  on a n y  

e v i d e n c e ,  s i n c e  b o t h  t h e  f i r s t  l a w  s u i t  a n d  t h i s  l aw  s u i t  h a v e  

been  d i s m i s s e d  a t  t h e  p l e a d i n g  l e v e l .  

T h i s  a s s u m p t i o n  is i n v a l i d  b e c a u s e  t h e  e v i d e n c e  may show 

t h a t  D r .  Ward, t h e  s u r g e o n ,  was s o l e l y  a t  f a u l t  f o r  a n y  

damages  s u f f e r e d  by t h e  Roberts.  T h i s  is a l s o  c o n t r a r y  t o  t h e  

r e s u l t s  i n  cases  s u c h  a s  W e s t  A m e r i c a n  I n s u r a n c e  Co. v. 

Y e l l o w  Cab C o .  o f  O r l a n d o ,  I n c . ,  4 9 5  So.2d 2 0 4  ( F l a .  5 t h  D C A  

1 9 8 6 ) ,  Kala I n v e s t m e n t s ,  I n c .  v. S k l a r ,  5 3 8  So .2d  9 0 7  ( F l a .  3 d  

DCA 1 9 8 9 )  a n d  M c K e n z i e  Tank  L i n e s ,  I n c .  v. Empire Gas Corp., 

5 3 8  So.2d 482 ( F l a .  1st DCA 1 9 8 9 ) .  
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I n  f a c t ,  i n  t h e  West A m e r i c a n  case ,  t h e  o r i g i n a l  l a w  s u i t  

was b r o u g h t  f o r  c o n t r i b u t i o n  b u t  on appeal t h e  Appel la te  C o u r t  

s a i d  s u b r o g a t i o n ,  n o t  c o n t r i b t i o n ,  was t h e  a v a i l a b l e  r e m e d y  

w h e r e  t h e  c o n t r i b u t i o n  p l a i n t i f f  was f o u n d  n o t  t o  h a v e  a n y  

f a u l t  f o r  t h e  a u t o  a c c i d e n t  e v e n  t h o u g h  t h a t  r e m e d y  was n o t  

pleaded a t  t h e  t r i a l  c o u r t  l e v e l .  

T h e  R e s p o n d e n t s  a l s o  d w e l l  a t  l e n g t h  o n  t h e i r  a r g u m e n t  

t h a t  s i n c e  a s u b r o g e e  g e n e r a l l y  has  no g r e a t e r  r i g h t s  t h a n  i t s  

s u b r o g o r ,  and  t h a t  s i n c e  one  j o i n t  t o r t f ea so r  would g e n e r a l l y  

n o t  have  a r i g h t  of c o n t r i b u t i o n  from a n o t h e r  j o i n t  t o r t f e a s o r  

e x c e p t  p u r s u a n t  t o  S e c t i o n  768.31, F l o r i d a  S t a t u t e s ,  t h e n  t h e  

P e t i t i o n e r ,  a s  s u b r o g e e  of i t s  Fund  Member p a t h o l o g i s t ,  t h e  

s u b r o g o r ,  c a n n o t  s e e k  c o n t r i b u t i o n  from t h e  R e s p o n d e n t s  s i n c e  

t h e  F u n d  Member c o u l d  n o t  s e e k  c o n t r i b u t i o n  f r o m  t h e  

R e s p o n d e n t s .  H o w e v e r ,  t h i s  a r g u m e n t  c o n f u s e s  t h e  i s s u e  a n d  

i g n o r e s  t h e  f a c t  t h a t  t h e  s u b r o g o r  i n  t h i s  c a s e  i s  t h e  

o r i g i n a l  p l a i n t i f f  o r  p l a i n t i f f s  and n o t  t h e  Fund Member. See 

U n d e r w r i t e r s  a t  L l o y d s  v. C i t y  of  L a u d e r d a l e  L a k e s ,  382 So.2d 

7 0 2  ( F l a .  1 9 8 0 ) ,  a t  p a g e  7 0 4  a n d  Kala I n v e s t m e n t s ,  I n c .  v. 

S k l a r ,  5 3 8  So.2d 907 ( F l a .  3d DCA 1 9 8 9 ) ,  a t  p a g e  917. 

T h i s  i s  o n e  o f  t h e  m a i n  d i f f e r e n c e s  b e t w e e n  t h i s  s e c o n d  

law s u i t  a n d  t h e  e a r l i e r  o n e  f o r  s t a t u t o r y  c o n t r i b u t i o n ,  a n d  

t h i s  is why t h e  R e s p o n d e n t s '  a r g u m e n t  s t a r t i n g  a t  t h e  bottom 

of p a g e  4 of  t h e i r  B r i e f  a n d  c o n t i n u i n g  on  t h r o u g h  t h e  t o p  o f  

p a g e  6 of t h e i r  Br ie f  is  i r r e l e v a n t  t o  t h e  i s s u e s  i n v o l v e d  i n  

t h i s  Appeal. 
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T h e  R e s p o n d e n t s  i n  p o i n t  I 1  o f  t h e i r  B r i e f ,  w a n t  t o  p u t  

t h e  P e t i t i o n e r  i n  a C a t c h- 2 2  s i t u a t i o n  w h e r e  t h e  P e t i t i o n e r  

loses  t h e  f i r s t  law s u i t  b e c a u s e  payment  i n  cash had n o t  been  

made a n d  t h e n  l o s e s  t h e  s e c o n d  l a w  s u i t  b e c a u s e  p a y m e n t  i n  

c a s h  h a d  b e e n  made. T h i s  i s  j u s t  t h e  t y p e  of s i t u a t i o n  t o  

w h i c h  s u b r o g a t i o n ,  a n  e q u i t a b l e  p r i n c i p l e ,  s h o u l d  a p p l y  t o  

p r e v e n t  u n j u s t  e n r i c h m e n t  t o  t h e  R e s p o n d e n t s .  C o n t r a r y  t o  

Responden t s '  a s s e r t i o n  on p a g e  8 o f  t h e i r  Br ief  t h a t  t h e  case 

o f  Munson & A s s o c i a t e s  v. Doctors  Mercy  Hosp., 4 5 8  So.2d 7 8 9  

( F l a .  5 t h  D C A  1 9 8 4 )  w o u l d  n o t  r e q u i r e  p a y m e n t  of t h e  s e t t l e -  

m e n t  a m o u n t  i n  c a s h  b e f o r e  a n  a c t i o n  f o r  s u b r o g a t i o n  w o u l d  

a r i s e ,  t h a t  O p i n i o n  does r e q u i r e  t h a t  t h e  e n t i r e  o b l i g a t i o n  be 

d i s c h a r g e d  o r  t h a t  t h e  c l a i m  o r  t h e  c r e d i t o r  be p a i d  i n  f u l l  

b e f o r e  a c l a i m  f o r  s u b r o g a t i o n  w o u l d  e x i s t .  U n d e r  t h e  f a c t s  

o f  t h e  c a s e  s u b  - j u d i c e ,  t h e  e n t i r e  o b l i g a t i o n  was n o t  

c o m p l e t e l y  d i s c h a r g e d  o r  c o m p l e t e l y  p a i d  i n  f u l l  u n t i l  t h e  

s e t t l e m e n t  a m o u n t  was p a i d  i n  c a s h  because  a s  l o n g  a s  t h e  

p r o m i s s o r y  n o t e  was o u t s t a n d i n g ,  there was a c h a n c e  t h a t  t h e  

e n t i r e  o b l i g a t i o n  o r  c l a i m  w o u l d  n o t  be p a i d  i n  f u l l  a n d  

c o m p l e t e l y  d i s  c h a r g e d .  

Also, t h e  case  of  C l e a r y  B r o t h e r s  C o n s t r u c t i o n  C o .  v. 

Upper K e y s  M a r i n e  C o n s t r u c t i o n ,  I n c . ,  5 2 6  So .2d  1 1 6  ( F l a .  3 d  

DCA 1 9 8 8 )  r e l i e d  o n  t h a t  F i f t h  D i s t r i c t  O p i n i o n ,  a s  w e l l  a s  

o the r  d e c i s i o n s ,  i n  f i n d i n g  t h a t  t h e  r i g h t  t o  s u b r o g a t i o n  does  

n o t  a r i s e  u n t i l  t h e  e n t i r e  o b l i g a t i o n  is s a t i s f i e d .  526 So.2d 

a t  p a g e  1 1 7 .  
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T h e  R e s p o n d e n t s  n e x t  w a n t  t o  claim t h a t  s i n c e  a t  t h e  time 

of t h e  s e t t l e m e n t  w i t h  t h e  Roberts, a re lease  was o b t a i n e d  f o r  

t h e  R e s p o n d e n t s  a s  w e l l  a s  f o r  t h e  Fund ,  t h e n  t h e  Fund  i s  

b a r r e d  f rom s e e k i n g  s u b r o g a t i o n  f r o m  t h e  R e s p o n d e n t s .  T h e  

R e s p o n d e n t s  r e a l l y  d o  n o t  c i t e  a n y  case  f o r  t h i s  p r o p o s i t i o n  

b e c a u s e  t h e y  h a v e  n o n e  t o  c i t e .  They  i g n o r e  c a s e s  s u c h  a s  

McKenzie Tank L i n e s ,  Inc .  v. Empire G a s  Corp., s u p r a ,  i n  w h i c h  

o n e  d e f e n d a n t  p a i d  o f f  t h e  m u l t i p l e  p l a i n t i f f s  i n  exchange  f o r  

a release o f  l i a b i l i t y  f o r  a l l  d e f e n d a n t s  p r i o r  t o  b r i n g i n g  a n  

a c t i o n  f o r  s u b r o g a t i o n ,  a n d  t h e  d e f e n d a n t  who p a i d  o f f  t h e  

p l a i n t i f f s  was f o u n d  e n t i t l e d  t o  p u r s u e  s u b r o g a t i o n  e v e n  i f  

c o n t r i b u t i o n  was  n o t  a v a i l a b l e ;  a n d  s u c h  a s  M u n s o n  & 

A s s o c i a t e s  v. D o c t o r s  M e r c y  Hosp., s u p r a ,  i n  w h i c h  t h e  

e q u i t a b l e  s u b r o g a t i o n  p l a i n t i f f  was f o u n d  n o t  e n t i t l e d  t o  

p u r s u e  s u b r o g a t i o n  b e c a u s e  t h e  s u b r o g a t i o n  p l a i n t i f f  f a i l e d  to 

e x t i n g u i s h  t h e  o r i g i n a l  p l a i n t i f f s '  r i g h t  t o  s u e  t h e  r e m a i n i n g  

d e f e n d a n t s  when  t h e  s u b r o g a t i o n  p l a i n t i f f  s e t t l e d  w i t h  a n d  

o b t a i n e d  a release from t h e  o r i g i n a l  p l a i n t i f f s .  

F i n a l l y ,  t h e  Fund  i s  n o t  c o n c e d i n g  t h a t  i f  t h e  Fund  

Member p a t h o l o g i s t  was found  p a r t i a l l y  a t  f a u l t  by a j u r y ,  t h e  

Fund  w o u l d  be  p r e c l u d e d  f r o m  r e c o v e r i n g  a n y t h i n g  f rom t h e  

Responden t s  unde r  t h e  d o c t r i n e  of e q u i t a b l e  s u b r o g a t i o n .  T h i s  
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is because: 

It [subrogation] is a legal device 'founded on the 
proposition of doing justice without regard to form, 
and was designed to afford relief where one is re- 
quired to pay a legal obligation which ought to have 
been met, either wholly or partially, by another 
[cites omitted]. I 

Underwriters at Lloyds v. City of Lauderdale Lakes, supra, at 

page 704. Also, the Respondents cannot distinguish away that 

Opinion of this Court on the basis that that case involved 

successive tortfeasors as opposed to joint tortfeasors 

(Respondents' Brief, page 7). Not only did the Roberts, the 

original plaintiffs, make numerous allegations which would 

support a finding of liability on the part of the Respondents 

without a finding of liability on the part of the pathologist 

Fund Member, but also, conceptually, the allegations against 

the Respondents and against the pathologist Fund Member can be 

viewed as being in the nature of allegations of successive 

negligence since the alleged negligence of each occurred at a 

separate point in time, i.e., the Respondents allegedly did 

something wrong before or after the pathologist Fund Member 

allegedly did something wrong. 

Finally, the case of Jones v. Williams Steel Industries, 

Inc., 460 So.2d 1004 (Fla. 5th DCA 1984), rev. denied, 467 

So.2d 1000 (Fla. 1985), a case acknowledged by the Fourth 

District below as possibly being in conflict with its Opinion, 

is not distinguishable as claimed by the Respondents 
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( R e s p o n d e n t s '  B r i e f ,  page 7 )  b e c a u s e  i t  d i d  i n v o l v e  t w o  

j u d g m e n t  d e b t o r s  w h o  were j o i n t l y  l i a b l e  t o  a p l a i n t i f f  n o  

matter w h a t  t h e i r  s t a t u s  m i g h t  have  been p r io r  t o  t h e  e n t r y  of 

t h e  j u d g m e n t  a g a i n s t  b o t h  of t h e m .  T h e r e  t h e  F i f t h  D i s t r i c t  

h e l d  t h a t  a n  e q u i t a b l e  s u b r o g a t i o n  a c t i o n  c o u l d  b e  b r o u g h t  

e v e n  t h o u g h  a n  e a r l i e r  a c t i o n  b e t w e e n  t h e  same p a r t i e s  was  

d i s m i s s e d  d u e  t o  t h e  f a i l u r e  of t h e  s u b r o g a t i o n  p l a i n t i f f  t o  

meet t h e  r e q u i r e m e n t s  of S e c t i o n  768 .31 ,  F lo r ida  S t a t u t e s .  

F i n a l l y ,  t h e  case of U l e r y  v. A s p h a l t  P a v i n g ,  I n c . ,  1 1 9  

So.2d 4 3 2  ( F l a .  1st D C A  1 9 6 0 )  d o e s  n o t  s u p p o r t  R e s p o n d e n t s '  

c l a i m  t h a t  t h e  a c t i o n  f o r  e q u i t a b l e  s u b r o g a t i o n  c o u l d  h a v e  

b e e n  b r o u g h t  i n  t h e  f i r s t  l a w  s u i t  when s u c h  a c t i o n  was n o t  

r i p e  f o r  a d j u d i c a t i o n  a t  t h a t  t i m e .  A l l  t h a t  case s a i d  was 

t h a t  where  a c o u r t  of e q u i t y  h a s  j u r i s d i c t i o n  of  t h e  s u b j e c t  

ma t t e r  a n d  of t h e  p a r t i e s  o n  s e p a r a t e  g r o u n d s ,  i t  may g r a n t  

s u p p l e m e n t a r y  r e l i e f  by way of s u b r o g a t i o n  w i t h o u t  c o m p e l l i n g  

t h e  p l a i n t f f  t o  r e s o r t  t o  a s e p a r a t e  p r o c e d i n g .  1 1 9  So.2d a t  

p a g e  437 .  I t  d i d  n o t  s a y  t h a t  w h e r e  a c o u r t  was g o i n g  t o  

d i s m i s s  a l a w  s u i t  f o r  s t a t u t o r y  c o n t r i b u t i o n  b e c a u s e  it  f e l t  

a c e r t a i n  r e q u i r e m e n t  of S e c t i o n  768.31, F l o r i d a  S t a t u t e s ,  had 

n o t  b e e n  m e t ,  t h e  c o u r t  c o u l d  a t  t h e  same t i m e  e n t e r t a i n  a 

s u b r o g a t i o n  a c t i o n  w h i c h  was n o t  r i p e  f o r  a d j u d i c a t i o n ;  a n d  

t h e r e  i s  l i t t l e  d o u b t  t h a t  t h e  t r i a l  j u d g e  here  w o u l d  h a v e  

d i s m i s s e d  any  c o u n t  f o r  e q u i t a b l e  s u b r o g a t i o n  i f  it had been  

j o i n e d  i n  t h e  f i r s t  law s u i t  f o r  s t a t u t o r y  c o n t r i b u t i o n ,  
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especially where the reason for the dismissal of the equitable 

subrogation count would be the same reason used by the trial 

judge to dismiss the statutory contribution claim -- failure 
to have paid o f f  the settlement in cash when the first law 

suit was filed. 
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CONCLUSION 

I n  c o n c l u s i o n ,  t h e  Fund  was p r e c l u d e d  f r o m  b r i n g i n g  a 

s t a t u t o r y  c o n t r i b u t i o n  a c t i o n  a g a i n s t  t h e  R e s p o n d e n t s  by  a 

t e c h n i c a l  a p p l i c a t i o n  of  t h e  p r o v i s i o n s  of  S e c t i o n  768 .31 ,  

F l o r i d a  S t a t u t e s .  T h i s  was d o n e  e v e n  t h o u g h  t h e  Fund d i d  

e v e r y t h i n g  i t  c o u l d  t o  p a y  o f f  t h e  s e t t l e m e n t  w i t h  t h e  

o r i g i n a l  P l a i n t i f f s  as soon  as p o s s i b l e .  

T h e  Fund  h a s  now b e e n  b a r r e d  by t h e  O p i n i o n  of  t h e  F o u r t h  

D i s t r i c t  b e l o w  f r o m  b r i n g i n g  a n  a c t i o n  f o r  e q u i t a b l e  

s u b r o g a t i o n  a g a i n s t  t h e  Responden t s .  I n  r u l i n g  t h a t  t h e  Fund 

c a n n o t  b r i n g  t h i s  a c t i o n  f o r  e q u i t a b l e  s u b r o g a t i o n ,  t h e  F o u r t h  

D i s t r i c t  is i n  c o n f l i c t  w i t h  s e v e r a l  o the r  D i s t r i c t  C o u r t s  of 

A p p e a l  w h i c h  w o u l d  p e r m i t  t h i s  a c t i o n  f o r  e q u i t a b l e  

s u b r o g a t i o n  e v e n  t h o u g h  t h e  s t a t u t o r y  c o n t r i b u t i o n  a c t i o n  

would n o t  be  a v a i l a b l e .  

T h e  Fund  s h o u l d  be p e r m i t t e d  t o  p u r s u e  t h i s  fo rm o f  

r e l i e f  w h e r e  i t  h a s  b e e n  r e q u i r e d  t o  p a y  a l e g a l  o b l i g a t i o n  

w h i c h  i t  m a i n t a i n s  o u g h t  t o  h a v e  b e e n  p a i d ,  e i t h e r  w h o l l y  o r  

p a r t i a l l y ,  by  t h e  R e s p o n d e n t s ,  a n d  t h e  O p i n i o n  of t h e  F o u r t h  

D i s t r i c t  below s h o u l d  be r e v e r s e d  and t h e  Fund be permi t ted  t o  

p u r s u e  t h i s  claim a g a i n s t  t h e  Responden t s .  
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I HEREBY CERTIFY that a true and correct copy of the 

foregoing PETITIONER'S REPLY BRIEF ON THE MERITS has been 

furnished by U. S. Mail to Richard V. Neill, Jr., Esq., Post 

Office Box 1270, Fort Pierce, Florida 33454 and Jack Scarola, 

Esq., Post Office Drawer 3626, West Palm Beach, Florida 

33402, this 19th day of July, 1989. 
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