
/ f  \ 
3 

I N  THE SUPREME COURT OF FEOR 

TONY TOPHA J O N E S ,  a /k /a  1 
TONY TYRONE J O N E S  1 

1 
P e t  it ioner , 1 

1 
vs .  1 

1 
STATE OF FLORIDA, 1 

1 
Responden t .  1 

CASE NO. 73 ,809  

PETITIONER'S INITIAL BRIEF ON THE MERITS 

RICHARD L. JORANDBY 
P u b l i c  D e f e n d e r  
1 5 t h  J u d i c i a l  C i r c u i t  
9 t h  F l o o r  Governmental Center 
301  N o r t h  O l i v e  Avenue 
West Palm Beach ,  F l o r i d a  33401 
( 4 0 7 )  355-2150 

GAKY CALDWELL 
A s s i s t a n t  P u b l i c  D e f e n d e r  
F l o r i d a  B a r  N o .  256919 

C o u n s e l  €or P e t i t i o n e r .  

c 

I 



TABLE OF CONTENTS 
4 

Y 

Table  of C o n t e n t s  

A u t n o r i t i e s  C i t e d  

P r e l i m i n a r y  S t a t e m e n t  

S t a t e m e n t  of t h e  Case and  Facts 

Summary of Argument 

Argument 

C o n c l u s i o n  

C e r t  i t  i c a t e  of S e r v i c e  

PAGE 

i 

ii 

1 

2-3 

4 

5- 25 

2b 

26 



AUTHORITIES CITED 

CASES PAGE 

1 3  A l v a r e z  v. S t a t e ,  515 So.Zd 2 8 6 ,  
( F l a .  4 t h  DCA 1 9 8 7 )  

2 1  B a i l e y  v.  S t a t e ,  319 So.2d 2 2  
( F l a .  4 t h  DCA 1 9 7 5 )  

2 0 , 2 1  B o s t i c k  v.  S t a t e ,  510 So.2d 3 2 1  
( F l a .  4 t h  DCA 1 9 8 7 )  

10 C o l o r a d o  v.  S e r t i n e ,  479 U.S. 367,  
107  S .Ct .  '738, 9 3  L.Ed.2d 739 

3,10,14 Delaware v.  P r o u s e ,  4 4 0  U.S. 648,  
99 S.Ct.  1391 ,  59 L.Ed.2d 660 ( 1 9 7 9 )  

1 7  E l s l e g e r  v .  S t a t e ,  503 So.2d 1367  
( F l a .  4 t h  DCA 1 9 8 7 )  

12 ,16  F l o r i d a  v. Hoyer ,  460 So.2d 4 9 1 ,  
1 0 3  S .Ct .  1319 ,  75  L.Ed.213 229 ( 1 9 8 3 )  

1 4 , 1 5  Jones v.  S t a t e ,  483 So.2d 433 
( F l a .  1 9 8 6 )  

8 , 1 3  Lehman v .  C i t y  of S h a k e r  H e i g h t s ,  418 U.S. 298 ,  
94 S .Ct .  2714 ( 1 9 7 4 )  

2 1  Lockwood v.  S t a t e ,  470 So.2d 822 
( F l a .  2d DCA 1 9 8 5 )  

1 0  M a r s h a l l  v. B a r l o w ' s ,  I n c . ,  436 U . S .  307,  
98 S.Ct. 1816 ,  56 L.Ed.2d 305 ( 1 9 7 8 )  

1 8  

21 

1 7  

17,19 

McNainara v.  S t a t e ,  357 So.2d 410 
( F l a .  1 9 7 8 )  

FIosley v. S t a t e ,  335 So.2d 880 
( F l a .  4 t h  DCA 1 9 7 6 )  

Norman v.  S t a t e ,  379 So.2d 643 
( F l a .  1 9 8 0 )  

S c h n e c k l o t h  v .  Sus ta rnonte ,  4 1 2  U.S. 218,  
9 3  S.Ct. 2041, 36 L.Ed.2d 854 ( 1 9 7 3 )  



PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  d e f e n d a n t  i n  t h e  C r i m i n a l  D i v i s i o n  of t h e  

C i r c u i t  C o u r t  of t h e  F i f t e e n t h  J u d i c i a l  C i r c u i t ,  I n  a n d  F o r  P a l m  

Beach  C o u n t y ,  F l o r i d a ,  and t h e  appellee i n  t h e  D i s t r i c t  C o u r t  of 

Appeal ,  F o u r t h  D i s t r i c t .  R e s p o n d e n t  w a s  t h e  p r o s e c u t i o n  a n d  

a p p e l l a n t  i n  t h e  lower c o u r t s .  I n  t h e  b r i e f ,  t h e  p a r t i e s  w i l l  be 

r e f e r r e d  t o  as they appear before t h i s  C o u r t .  
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STATEMENT OF THE CASE AND FACTS 

A t  8 :40  p . m .  o n  December  3 0 ,  1986 ,  A g e n t s  T u r n e r  and Fahey 

of t h e  West Palm Beach P o l i c e  Depa r tmen t  b o a r d e d  a G r e y h o u n d  b u s  

a t  t h e  Greyhound  b u s  s t a t i o n  i n  West Palm Beach.  Tney s e t  a b o u t  

i n t e r r o g a t i n g  p a s s e n g e r s  s e a t e d  o n  t h e  b u s  w i t h  t h e  e n d  of 

i n v e s t i g a t i n g  t h e  t r a n s p o r t a t i o n  o f  i l l e g a l  n a r c o t i c s  a n d  

weapons.  R63. P e t i t i o n e r  was s e a t e d  o n  t h e  window s i d e  of t h e  

r e a r  s e a t .  - I d .  D u r i n g  t h e  c o u r s e  of t h i s  o p e r a t i o n  Agent  T u r n e r  

f o u n d  54  g r a m s  o f  s u s p e c t e d  c o c a i n e  o n  o r  a b o u t  p e t i t i o n e r ' s  

p e r s o n .  - I d .  P e t i t i o n e r  was a r r e s t e d  a n d  t a k e n  t o  t h e  p o l i c e  

s t a t i o n ,  w h e r e  h e  c o n f e s s e d  t o  p o s s e s s i o n  of t h e  c o c a i n e .  

R64-65. 

T h e  s t a t e  c h a r g e d  p e t i t i o n e r  i n  t h e  F i f t e e n t h  J u d i c i a l  

C i r c u i t  w i t h  t r a f f i c k i n g  i n  c o c a i n e .  R69. H e  e n t e r e d  a p l e a  of 

n o t  g u i l t y ,  a n d  moved t o  s u p p r e s s  t h e  s u b s t a n c e  t a k e n  f rom him 

a n d  h i s  r e s u l t i n g  c o n f e s s i o n  o n  t h e  g r o u n d  t h a t  t h e y  were a 

p r o d u c t  o f  a n  i l l e g a l  s e a r c h .  R85. 

A g e n t  T u r n e r  t e s t i f i e d  o n  t h e  m o t i o n  t o  s u p p r e s s  t h a t  h e  

t o l d  p e t i t i o n e r  t h a t  h e  and Fahey  were i n v e s t i g a t i n g  t h e  t r a n s -  

p o r t a t i o n  of i l l e g a l  n a r c o t i c s  and weapons ,  and  t h a t  p e t i t i o n e r  

a g r e e d  t o  s p e a k  w i t h  h i m .  R8-9. T u r n e r  a s k e d  w h e t h e r  a n y o n e  

owned a b a g  o n  a r a c k  o v e r  p e t i t i o n e r ' s  h e a d .  R9 .  R e c e i v i n g  no  

r e s p o n s e ,  h e  s e i z e d  it and  handed  it t o  Fahey ,  who found  a p i s t o l  

i n s i d e .  - I d .  A c c o r d i n g  t o  T u r n e r ,  p e t i t i o n e r  a p p e a r e d  n e r v o u s  

a n d  u n e a s y ,  a n d  "was a t t e m p t i n g  t o  p u s h  a b l a c k  n y l o n  j a c k e t  

u n d e r n e a t h  t h e  seat  i n  f r o n t  o f  him, w i t h  h i s  feet ."  - I d .  T u r n e r  

a s k e d  w h e t h e r  it w a s  h i s .  P e t i t i o n e r  s a i d  it was, and  p i c k e d  it 



u p  a n d  p u t  it i n  h i s  l ap .  R9-10. T e l l i n g  p e t i t i o n e r  h e  had  t h e  

r i g h t  t o  r e f u s e ,  T u r n e r  a s k e d  w h e t h e r  h e  c o u l d  s e a r c h  t h e  jacltet, 

a n d  p e t i t i o n e r  s a i d ,  " S u r e ,  go ahead ."  K10. D i s c o v e r i n g  s u s p e c-  

t e d  c o c a i n e  i n s i d e ,  T u r n e r  a r r e s t e d  p e t i t i o n e r  a n d  t h e r e a f t e r  

o b t a i n e d  h i s  c o n f e s s i o n .  T u r n e r  t e s t i f i e d  o n  c r o s s- e x a m i n a t i o n  

t h a t  t h e r e  were no  pol ice  d e p a r t m e n t  s t a n d a r d s  g o v e r n i n g  t h e  b u s  

s top  s e a r c h e s .  R28. 

T h e  t r i a l  c o u r t  g r a n t e d  t h e  m o t i o n  i n  a w r i t t e n  o rue r .  

R e l y i n g  o n  Delaware v .  C r o u s e ,  440 U . S .  648 ,  99 S . C t .  1391 ,  59 

L.Ed.2d 660 ( 1 9 7 9 ) ,  t h e  c o u r t  wrote t h a t  t h e  s e a r c h  w a s  u n r e a s o n -  

a b l e  u n d e r  t h e  f o u r t h  amendment b e c a u s e  t h e r e  were n o  s t a n d a r d s  

o r  r u l e s  g o v e r n i n g  t h e  pol ice  a c t i v i t y  on  t h e  b u s .  R90. 

The s t a t e  t o o k  a n  i n t e r l o c u t o r y  appea l  t o  t h e  F o u r t h  Dis- 

t r i c t  C o u r t  o f  Appea l ,  which  r e v e r s e d  on  t h e  a u t h o r i t y  of S t a t e  

v .  A v e r y ,  5 3 1  So.2d 1 8 2  ( F l a .  4 t h  DCA 1 9 8 8 ) .  The d i s t r i c t  c o u r t  

c e r t i f i e d  t h i s  c a u s e  t o  t h i s  C o u r t  a s  i n v o l v i n g  a q u e s t i o n  of 

g r e a t  p u b l i c  i m p o r t a n c e .  
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.. 
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SUMMARY OF ARGUMENT 

The a c t i o n s  of t h e  pol ice  i n  b o a r d i n g  t h e  b u s  d u r i n g  a b r i e f  

s t o p o v e r ,  s e i z i n g  a n d  s e a r c h i n g  t h e  b a g  w i t h o u t  c o n s e n t ,  a n d  

q u e s t i o n i n g  p e t  it i o n e r  were u n r e a s o n a b l y  c o e r c i v e ,  so t h a t  t h e  

r e s u l t i n g  search v i o l a t e d  t h e  f o u r t h  amendment  a n d  a r t i c l e  I ,  

s e c t i o n  2 3  of tne F l o r i d a  C o n s t i t u t i o n .  
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ARGUMENT 

.- 

.- 

A. Two s i g n i f i c a n t  c o n s i d e r a t i o n s  g o v e r n  t h i s  case. F i r s t ,  

t h e  p a s s e n g e r  o n  a common car r ie r  is i n  a n  e s p e c i a l l y  v u l n e r a b l e  

p o s i t i o n  so  t h a t  t h e  l a w  a f f o r d s  h i m  s p e c i a l  p r o t e c t i o n s .  

Second ,  t h e  F o u r t h  Amendment f o r b i d s  w h o l e s a l e  po l ice  o p e r a t i o n s  

s u c h  a s  t h e  o n e  a t  ba r  a b s e n t  r e a s o n a b l e  p o l i c e  r e g u l a t i o n s  

g o v e r n i n g  them. 

1. T h e  l a w  h a s  l o n g  r e c o g n i z e d  t h e  u n i q u e  v u l n e r a b i l i t y  of 

p a s s e n g e r s  o n  common c a r r i e r s .  H e n c e ,  a common c a r r i e r  of 

p a s s e n g e r s  is r e q u i r e d  t o  e x e r c i s e  t h e  h i g h e s t  d e g r e e  of care,  

v i g i l a n c e ,  a n d  p r e c a u t i o n  f o r  i t s  p a s s e n g e r s .  1 4  A m . J u r . 2 d f  

C a r r i e r s  § 9 1 6 .  Among t r a v e l l e r s  o n  common ca r r i e r s ,  b u s  p a s s e n-  

g e r s  are  t h e  most s u s c e p t i b l e  t o  pol ice  c o e r c i o n .  

T h e  t y p i c a l  b u s  p a s s e n g e r  o c c u p i e s  t h e  l o w  e n d  of t h e  

soc io -economic  s p e c t r u m  i n  A m e r i c a  t o d a y .  Greyhound L i n e s ,  I n c . ,  

t h e  c a r r i e r  i n v o l v e d  h e r e  h a s  r e l e a s e d  t h e  f o l l o w i n g  p a s s e n g e r  

p r o f i l e  of i ts  r i d e r s h i p :  

Age 

16-24 
25-34 
35-44 
45-51 
55-64 
65+ 

% of p a s s e n g e r s  

24.9% 
19 .3% 
15 .6% 
13 .1% 
12 .4% 
14.7% 

Sex 

male 
f e m a l e  
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45 .0% 
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E d u c a t i o n  

*. 

Y 

.- 

... 

Lack o f  h i g h  s c h o o l  d e g r e e  17 .1% 
High s c h o o l  g r a d u a t e  24.0% 
T r a d e  s c h o o l  g r a d u a t e  5.8% 
Some c o l l e g e  27.9% 
C o l l e g e  g r a d u a t e  16 .6% 
G r a d u a t e  s c h o o l  d e g r e e  8.6% 

ivlarital S t a t u s  

M a r r i e d  
Never  n a r r i e d  
D i v o r c e d / s e p a r a t e d  
Widowed 

32.0% 
40.9% 
15.9% 
11 .2% 

Household  Income 

L e s s  t h a n  $15,00O/year  44.8% 
$15 ,000  - $24 ,999 /yea r  21.0% 
$ Z S , O O O  - $ 3 4 , 9 9 9 / y e a r  14 .4% 
More t h a n  $35,00O/year  19 .8% 

T r a v e l i n g  Companions 

T r a v e l i n g  a l o n e  
With  r e l a t i v e (  s )  
With f r i e n d ( s )  
With  c h i l d r e n  

65.9% 
14 .4% 
1 0  . 2% 

9.5% 

Reason f o r  T r i p  

V i s i t i n g  r e l a t i v e s  or  f r i e n d s  51.5% 
V a c a t i o n  23.6% 
P e r s o n a l  b u s i n e s s  14.4% 
S c h o o l  4.1% 
Commuting 3.6% 
B u s i n e s s  2.8% 

Race 

B l a c k  
H i s p a n i c  
O r i e n t a l  
White  
O t h e r  

H o m e  community 

R u r a l  
Urban 
Suburban  

23.1% 
6.0% 
3.5% 

62.7% 
4.7% 

20.8% 
45.8% 
33.5% 
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Employment 
.. 

+ 

I' 

-- 

Employed f u l l  t i m e  
Employed p a r t  t i m e  
F u l l - t i m e  s t u d e n t  
A c t i v e- d u t y  m i l i t a r y  
R e t i r e d  
Uneinployed 

41.8% 
1 1 . 2 %  
16 .0% 

1 .7% 
18 .9% 
10 .4% 

Greyhound L i n e s ,  I n c . ,  Fact Shee t ,  F e b r u a r y  1989  ( A p p .  2- 8 ) .  

F rom t h e  f o r e g o i n g ,  i t  i s  o b v i o u s  t h a t  t h e  t y p i c a l  b u s  

p a s s e n g e r  i s  more s u s c e p t i b l e  t o  c o e r c i v e  p o l i c e  t a c t i c s  t h a n  

t r a v e l e r s  o n  " e x c l u s i v e "  f o r m s  of t r a n s p o r t a t i o n .  Most b u s  

p a s s e n g e r s  t r a v e l  a l o n e ,  a re  s i n g l e ,  and lack a c o l l e g e  d e g r e e .  

A l m o s t  s i x t y  p e r c e n t  do n o t  h o l d  a f u l l  t i m e  job. Undereduca t ed ,  

u n d e r p r i v i l e g e d ,  w i t h  nowhere t o  g o ,  h e  is a n  e spec ia l ly  v u l n e r -  

able t a r g e t .  

W h i l e  b u s e s  may be c o m f o r t a b l e  f o r  p u r p o s e s  of t r a v e l i n g  

from c i t y  t o  c i t y ,  t h e y  a re  n o t  c o n d u c i v e  f o r  t h e  u n r e s t r i c t e d  

f ree  movement of i ts  p a s s e n g e r s .  The a i s l e  of a Greyhound b u s  is 

o n l y  1 4  i n c h e s  w i d e ,  App. 9 ,  w h i c h  c a n  accommodate o n l y  - o n e  

p e r s o n  w a l k i n g  down a n  a i s l e .  I f  a n  i n d i v i d u a l  were t o  at tempt  

t o  p a s s  a n o t h e r  p e r s o n  s t a n d i n g  i n  t h e  a i s l e ,  b o t h  p a s s e n g e r s  

w o u l d  h a v e  t o  t u r n  t o  t h e i r  s i d e  a n d  s q u e e z e  by each o t h e r .  

Weight  and s i z e  d i f f e r e n c e  c a u s e  g r e a t e r  r e s t r i c t i o n s  o n  move- 

m e n t .  I n  t h i s  small space, an armed pol ice  o f f i c e r  b l o c k i n g  t h e  

a i s l e w a y  h o v e r i n g  o v e r  a s e a t e d  p a s s e n g e r  w i t h  nowhere  t o  go1 

creates h i g h l y  i n t i m i d a t i n g  e n v i r o n m e n t .  

S u r e l y  o n e  c a n  d i s e m b a r k  from t h e  b u s  and  w a i t  for  a n o t h e r  
b u s ,  b u t  t y p i c a l l y  t n i s  i n v o l v e s  a n  u n n e c e s s a r y  d e l a y  t o  t h e  
p a s s e n g e r  of s e v e r a l  h o u r s .  For i n s t a n c e ,  d p e r s o n  t r a v e l i n g  
t o  C h i c a g o  f rom M i a m i  and a r r i v i n g  i n  West Palm Beach a t  3 : 3 5  
p.m. w o u l d  h a v e  t o  w a i t  u n t i l  8 :20  p.m. i n  o r d e r  t o  catch 
a n o t h e r  b u s  t o  Chicago. ( A p p .  10- 11) .  
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T h e  " c a p t i v e "  e n v i r o n m e n t  o f  a b u s  h a s  b e e n  a l l u d e d  t o  i n  a 

L. 

- -  

I 

s l i g h t l y  d i f f e r e n t  c o n t e x t  by  t h e  S u p r e m e  C o u r t  i n  t h e  case of 

Lehman v .  C i t y  of S h a k e r  H e i g h t s ,  418  U . S .  2 9 8 ,  94 S . C t .  2714 

( 1 9 7 4 ) .  ( N o  v i o l a t i o n  of F i r s t  and F o u r t e e n t h  Amendments where 

c i t y  t r a n s i t  s y s t e m  r e f u s e d  t o  accep t  p o l i t i c a l  a d v e r t i s i n g . )  

J u s t i c e  D o u g l a s ,  i n  h i s  c o n c u r r i n g  o p i n i o n ,  a p t l y  d e s c r i b e s  t h e  

h a r s h  r e a l i t i e s  f a c i n g  b u s  p a s s e n g e r s :  

Whi l e  p e t i t i o n e r  c l e a r l y  h a s  a r i g h t  t o  e x p r e s s  
h i s  v i e w s  t o  t h o s e  who w i s h  t o  l i s t e n ,  h e  h a s  
n o  r i g h t  t o  f o r c e  h i s  message  upon a n  a u d i e n c e  
i n c a p a b l e  o f  d e c l i n i n g  t o  r e c e i v e  i t .  I n  my 
v i ew  t h e  r i a h t  of t h e  commuters  t o  be f r e e  f rom 
f o r c e d  i n s t r u s i o n s  o n  t h e i r  p r i v a c y  p r e c l u d e s  
t h e  c i t y  from t r a n s p o r t i n g  i t s  v e h i c l e s  of 
D u b l i c  t r a n s o o r t a t i o n  i n t o  f o r u m s  f o r  the  
d i s s e m i n a t i o n  o f  i d e a s  u p o n  t h i s  c a p t i v e  
a u d i e n c e .  

* * *  

One who t u n e s  i n  o n  a n  o f f e n s i v e  p r o g r a m  a t  
home c a n  t u r n  it o f f  o r  t u n e  i n  a n o t h e r  s t a-  
t i o n ,  a s  h e  w i s h e s .  One who hears d i s q u i e t i n g  
o r  u n p l e a s a n t  p r o g r a m s  i n  p u b l i c  places,  s u c k  
a s  r e s t a u r a n t s ,  c a n  g e t  up  and l e a v e .  But  t h e  
man o n  t h e  s t r e e t c a r  h a s  no  choice b u t  t o  si t  
and  l i s t e n ,  or  perhaps t o  s i t  and  t o  t r y  - n o t  t o  
l i s t e n .  T h e r e  i s  n o  d i f f e r e n c e  when t h e  
message  is v i s u a l ,  n o t  a u r i c u l a r .  I n  each t h e  
v i e w e r  o r  l i s t e n e r  is c a p t i v e .  

[Emphas i s  s u p p l i e d ] .  94 S . C t .  a t  2719. 

P e t i t i o n e r  s u b m i t s  t h a t  a common ca r r i e r  owes t o  its p a s s e n-  

g e r s  a d u t y  t o  w a r n  of t h e  i m p e n d i n g  p o l i c e  a c t i o n .  I t  seems 

t h a t  t h e  c a r r i e r  w o u l d  h a v e  tnis  a d d i t i o n a l  r e s p o n s i b i l i t y .  

F i r s t ,  t h e  police mus t  r e c e i v e  p e r m i s s i o n  from t h e  carr ier  before 

e n t e r i n g  t h e  b u s .  T h u s ,  t h e  c a r r i e r  h a s  k n o w l e d g e  of t h i s  

" c o n d i t i o n "  w h i c h  e x i s t s .  Tnis i s  somewhat a n a l o g o u s  t o  t h e  
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c a r r i e r ' s  d u t y  t o  w a r n  o f  d a n g e r s  which  are r e a s o n a b l y  foresee- '. 
4 

.e 

.- 

a 

ab le  and  which  m i g h t  c a u s e  harm t o  t h e  p a s s e n g e r  a s  s e t  o u t  i n ,  

e . g . ,  W e r n d l i  v .  G r e y h o u n d  Corp . ,  3 6 5  S o . 2 d  1 7 7  ( F l a .  2d DCA 

1 9 7 8 ) .  W e r n d l i  was a b u s  p a s s e n g e r  who was s e r i o u s l y  i n j u r e d  by 

a n  unknown a s s a i l a n t  a f t e r  a r r i v i n g  i n  t h e  m i d d l e  of t h e  n i g h t  a t  

h e r  d e s t i n a t i o n  t e r m i n a l  o n l y  t o  f i n d  it d a r k e n e d ,  c l o s e d  and  

locked.  The t e r m i n a l  w a s  located i n  a h i g h  crime a rea .  F i n d i n g  

t h e  c a r r i e r  l i a b l e  e v e n  t h o u g h  M e r n d l i  l e f t  t h e  t e r m i n a l  area,  

t h e  C o u r t  s t a t ed :  

G r e y h o u n d  m a i n t a i n s ,  however ,  t h a t  any  d u t y  on  
i t s  p a r t  t e r m i n a t e d  a b s o l u t e l y  when a p p e l l a n t  
l e f t  i t s  premises a f t e r  c o m p l e t i n g  h e r  t r i p .  
W e  f i n d  i t  u n n e c e s s a r y  t o  a d d r e s s  t h a t  p o i n t  
b e c a u s e  Greyhound ' s  d u t y  arose and  w a s  b r e a c h e d  
a t  t h e  t i m e  a p p e l l a n t  p u r c h a s e d  h e r  t i c k e t .  H 

common c a r r i e r  is u n d e r  a d u t y  t o  warn p a s s e n-  
g e r s  of d a n g e r s  which a r e  r e a s o n a b l y  fo resee-  
a b l e  a n d  w h i c h  m i g h t  c a u s e  h a r m .  T h i s  i s  
e spec i a l l y  t r u e  i n  s i t u a t i o n s  where  t h e  p a s s e n-  
g e r  w o u l d  n o t ,  i n  t h e  e x e r c i s e  of r e a s o n a b l e  
care,  be l i k e l y  t o  a n t i c i p a t e  and a p p r e h e n d  t h e  
d a n g e r .  T i e t z - v .  I n t e r .  Ry. C o . ,  186  N.Y. 347,  
78  N.E. 1 0 8 3  ( 1 9 0 6 ) .  I n a s m u c h  a s  G r e y h o u n d  
knew or s h o u l d  h a v e  known t h a t  i t s  F o r t  M y e r s  
t e r m i n a l  was l o c a t e d  i n  a h i g h  crime area and  
would be d a r k e n e d ,  c l o s e d ,  a n d  l o c k e d  a t  t h e  
t i m e  a p p e l l a n t  was d u e  t o  a r r i v e  there  i n  t h e  
m i d d l e  of t h e  n i g h t ,  w e  b e l i e v e  t h a t  Greyhound 
s h o u l d  h a v e  w a r n e d  or  i n f o r m e d  a p p e l l a n t  of 
s u c h  a p o t e n t i a l l y  d a n g e r o u s  c o n d i t i o n  i n  order  
t h a t  s h e  m i g h t  t a k e  t h a t  f a c t  i n t o  c o n s i d e r a -  
t i o n  b e f o r e  p u r c h a s i n g  h e r  t i c k e t  and  l e a v i n g  
S t .  P e t e r s b u r g .  

- Id .  178  ( F o o t n o t e  o m i t t e d ;  emphasis a d d e d ) .  

W h i l e  t h i s  i s  n o t  t h e  f o r u m  t o  e n t e r t a i n  a c i v i l  a c t i o n ,  it 

c e r t a i n l y  appears t h a t  t h e  ca r r i e r  had  a d u t y  t o  warn  t h e  d e f e n -  

d a n t  of t h e  p o l i c e 2  a c t i o n s  a t  the  time t h e  d e f e n d a n t  p u r c h a s e d  

T h e  d u t y  t o  w a r n  may a l s o  be t r a n s f e r r e d  t o  t h e  p o l i c e  
t h e m s e l v e s .  I n  S t a t e  v .  J o n e s ,  4 8 3  So.2d 4 3 3  ( F l a .  1 9 8 6 ) ,  
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h i s  t i c k e t .  A s imple  w a r n i n g  w o u l d  h a v e  s u f f i c e d  e n a b l i n g  t h e  

p a s s e n g e r  t o  make a n  i n f o r m a l  d e c i s i o n  o n  w h e t h e r  t o  board t h e  

b u s  o r  n o t .  O n l y  i n  t h i s  s i t u a t i o n ,  where a w a r n i n g  is i s s u e d ,  

c o u l d  it be a r g u e d  t h a t  the p a s s e n g e r  c o u l d  c a t c h  a n o t h e r  b u s ,  

f o r  it is  i n  t h a t  s i t u a t i o n  t h a t  t h e  p a s s e n g e r  c o u l d  make a l t e r-  

n a t i v e  a r r a n g e m e n t s .  

N o  o n e ,  whe the r  r i c h  or  poor s h o u l d  be s u b j e c t e d  t o  t h e  fear  

t a c t i c s  now b e i n g  employed.  The pol ice  a c t i o n s  were u n j u s t i f i e d  

a n d  w i t h o u t  c a u s e .  S i m p l y  b e c a u s e  o n e  i s  o n  a b u s  s h o u l d  n o t  

r e n d e r  h i s  c o n s t i t u t i o n a l  r i g h t s  v o i d .  

2. T h e  " r e a s o n a b l e n e s s "  s t a n d a r d  of t h e  F o u r t h  Amendment 

p r o t e c t s  a g a i n s t  a r b i t r a r y  a c t i o n s  by t h e  pol ice .  See M a r s h a l l  

v .  B a r l o w ' s ,  I n c . ,  436  U . S .  3 0 7 , 3 1 2 ,  98 S.Ct .  1816 ,  56 L.Ed.2d 

3 0 5  ( 1 9 7 8 ) .  T h e  r e a s o n a b l e n e s s  s t a n d a r d  u s u a l l y  r e q u i r e s ,  a t  a 

minimum, m e a s u r e m e n t  a g a i n s t  a n  o b j e c t i v e  s t a n d a r d ,  t h a t  " t h e  

i n d i v i d u a l ' s  r e a s o n a b l e  e x p e c t a t i o n  of p r i v a c y  is n o t  s u b j e c t  t o  

t h e  d i s c r e t i o n  of t h e  o f f i c i a l  i n  t h e  f i e l d . "  Delaware v .  

P r o u s e ,  440  U.S. 6 4 8 , 6 5 4- 5 5 ,  9 9  S . C t .  1 3 9 1 ,  59  L.Ed.2d 6 6 0  

( 1 9 7 9 ) .  C f .  C o l o r a d o  v .  B e r t i n e ,  479 U.S .  367,  107  S . C t .  738,  9 3  

L.Ed.2d 7 3 9  ( 1 9 8 7 )  ( i n v e n t o r y  search  v a l i d  w h e r e  c o n d u c t e d  

p u r s u a n t  t o  w r i t t e n  s t a n d a r d i z e d  c a r e t a k i n g  p r o c e d u r e s ) .  

t h e  F l o r i d a  Supreme C o u r t  a d d r e s s e d  t h e  c o n s t i t u t i o n a l i t y  of 
p o l i c e  d r u n k  d r i v i n g  r o a d b l o c k s .  F i n d i n g  t h e  roadb locks  
c o n s t i t u t i o n a l  t h e  C o u r t  r e c o g n i z e d  t h a t  t o  pass c o n s t i t u -  
t i o n a l  m u s t e r  there  mus t  b e  w r i t t e n  g u i d e l i n e s  a n d  s p e c i f i c  
p r o c e d u r e s  c rea ted .  The C o u r t  s u g g e s t e d  t h a t  p r io r  announce-  
m e n t s  t o  t h e  p u b l i c  w o u l d  be  n e c e s s a r y  w h e r e  t h e  p o l i c e  d o  
n o t  g i v e  a d e q u a t e  v i s u a l  w a r n i n g s  of t n e  impending  roadblockc. 
Id .  439. - 
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W i t h  t h e  a b o v e  a s  b a c k g r o u n d ,  p e t i t i o n e r  t u r n s  t o  a n a l y s i s  

of t h e  case a t  b a r .  

B .  T h e r e  a r e  three r e a s o n s  fo r  s u p p r e s s i n g  t h e  e v i d e n c e  i n  

t h e  i n s t a n t  case .  P e t i t i o n e r  s u b m i t s  t h a t :  (1) t h e  p o l i c e  

a c t i o n s ,  w i t h o u t  a f o u n d e d  s u s p i c i o n  o f  c r i m i n a l  a c t i v i t y ,  

t a i n t e d  any  a l l e g e d  c o n s e n t ;  ( 2 )  t h e  t o t a l i t y  of t h e  s i t u a t i o n  

s u p p o r t s  t h e  t r i a l  c o u r t ' s  f i n d i n g  of c o e r c i o n ;  a n d  ( 3 )  t h e  

government  i n t r u s i o n  i n v a d e d  p e t i t i o n e r ' s  r i g h t  t o  p r i v a c y  u n d e r  

a r t i c l e  I ,  s e c t i o n  23 of t h e  F l o r i d a  C o n s t i t u t i o n .  P e t i t i o n e r  

w i l l  address  each of these i s s u e s  below. 

1.  The police a c t i o n s ,  w i thout  a 
founded suspicion of criminal a c t i v i t y ,  
ta inted  any a l l eged  consent. 

T o  reach i t s  d e c i s i o n  t h e  d i s t r i c t  c o u r t  was r e q u i r e d  t o  

c o n c l u d e  t h e  a c t i o n  o f  t h e  o f f i c e r s  i n  b o a r d i n g  t h e  b u s ,  d i s -  

p l a y i n g  a u t h o r i t y ,  and  s t a n d i n g  o v e r  a b u s  p a s s e n g e r  i n  a n a r r o w  

b u s  a i s l e  w n i l e  q u e s t i o n i n g  h i m ,  a f t e r  i l l e g a l l y  s e a r c h i n g  a 

h a n d b a g  w i t h o u t  c o n s e n t  ( t h u s  e v i n c i n g  a n  i n t e n t  t o  search  

r e g a r d l e s s  w h e t h e r  any  i n t e n t  was r e c e i v e d )  and  w i t h o u t  a founded  

s u s p i c i o n  of c r i m i n a l  a c t i v i t y ,  was a mere v o l u n t a r y  " e n c o u n t e r "  

r a t h e r  t h a n  a n  i n t e r f e r e n c e  w i t h  t h e  p a s s e n g e r ' s  c o g n i z a b l e  

r i g h t s  so as t o  v i t i a , t e  t h e  a l l e g e d  c o n s e n t .  

To  be s u r e ,  t h e  f o u r t h  amendment does n o t  p r o h i b i t  v o l u n t a r y  

i n t e r a c t i o n  b e t w e e n  t h e  p o l i c e  a n d  c i t i z e n s  b e c a u s e  " t h e r e  i s  

n o t h i n g  i n  t h e  C o n s t i t u t i o n  w n i c h  p r o h i b i t s  a p o l i c e m a n  f r o m  

a d d r e s s i n g  q u e s t i o n s  t o  anyone  on  t h e  streets." T e r r y  v.  Oh io ,  

392 U . S .  1, 3 4 ,  8 %  S . C t .  1868 ,  1886 ,  20 L.Ed.2d 889 ( 1 9 6 8 ) .  Such 
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a c o n s e n s u a l  s t r e e t  e n c o u n t e r  b e t w e e n  p o l i c e  a n d  a c i t i z e n  is 

p r e m i s e d  o n  p o l i c e  o f f i c e r s  e n j o y i n g  t h e  l i b e r t y  ( a g a i n ,  pos- 

s e s s e d  b y  e v e r y  c i t i z e n )  t o  address q u e s t i o n s  t o  other  p e r s o n s .  

- I d .  a t  3 1 ,  32- 33, 88 S . C t .  a t  1885-1886, " O r d i n a r i l y  t h e  p e r s o n  

addressed  h a s  a n  e q u a l  r i g h t  t o  i g n o r e  h i s  i n t e r r o g a t o r  and walk  

away ."  - I d .  An " e n c o u n t e r "  becomes a d e t e n t i o n  a s  s o o n  a s  a 

r e a s o n a b l e  p e r s o n  w o u l d  h a v e  b e l i e v e d  h e  was n o t  f r e e  t o  l e a v e .  

F l o r i d a  v .  R o y e r ,  460  So.2d 491,  1 0 3  S , C t .  1319 ,  75  L.Ed.2d 229 

( 1 9 8 3 ) .  A t  b a r ,  t h e r e  is e v i d e n c e  t o  s u p p o r t  t h e  t r i a l  c o u r t ' s  

f i n d i n g  t h a t  the re  was a d e t e n t i o n  a n d  n o t  m e r e l y  a c o n s e n s u a l  

e n c o u n t e r .  

I n  h i s  d i s s e n t  i n  S n i d e r  v .  S t a t e ,  5 0 1  So.2d 609  ( F l a .  4 t h  

DCA 1 9 8 6 )  J u d g e  G l i c k s t e i n  c o r r e c t l y  p e r c e i v e d  t h a t  a p p r o a c h i n g  a 

t i c k e t e d  p a s s e n g e r  aboard a b u s  is n o t  l i k e  a p p r o a c h i n g  a c i t i z e n  

o n  t h e  s t r e e t .  U n l i k e  t h e  s i t u a t i o n s  i n  R o y e r  o r  Mendenha l l ,  

p e t i t i o n e r  was n o t  a p p r o a c h e d  i n  a s t r ee t  or  p u b l i c  area whe re  

people a re  f r ee  t o  come and  go. P e t i t i o n e r  was s e a t e d  o n  a b u s ,  

i n  t h e  m i d s t  of a j o u r n e y ,  f o r  which  h e  had  l e g a l l y  p u r c h a s e d  a 

t i c k e t ,  Only t i c k e t e d  p a s s e n g e r s  and e m p l o y e e s  of t h e  b u s  l i n e  

w o u l d  b o a r d  t h i s  no r thbound  b u s .  A c c o r d i n g l y ,  t h e  a c t i o n  of t h e  

o f f i c e r s ,  i n  b o a r d i n g  t h e  n o r t h b o u n d  b u s ,  c o n f r o n t i n g  t h e  s e a t e d ,  

t i c k e t e d  p a s s e n g e r s ,  d i s p l a y i n g  t h e i r  b a d g e s ,  and  r e q u e s t i n g  t o  

examine  t r a v e l  documen t s ,  c l ea r ly  e n t a i l e d  a show of a u t h o r i t y .  

T h e s e  o f f i c e r s  were e x e r c i s i n g  a s u p e r i o r  r i j n t  n o t  e n j o y e d  by 

any  o t h e r  c i t i z e n  t o  g r a b  a n d  sea rch  t h e  bag  o v e r  p e t i t i o n e r ' s  

h e a d  w i t h o u t  p e r m i s s i o n  and  t o  a p p r o a c h  p e t i t i o n e r  and q u e s t i o n  

h i m  r e g a r d i n g  h i s  t r a v e l  p l a n s ,  d e s t i n a t i o n ,  and  l u g g a g e .  - Cf .  
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A l v a r e z  v .  S t a t e ,  515 So.2d 2 8 6 ,  290 ( P l a .  4 t h  DCA 1 9 8 7 )  ( p e r s o n  

i n  s l e e p i n g  car  on  t r a i n  s h o u l d  l e g i t i m a t e l y  e x p e c t  t h a t  " h i s  or  

h e r  p r i v a c y  w i l l  n o t  be i n t r u d e d  upon,  w i t h  t h e  p o s s i b l e  e x c e p -  

t i o n  of a b r i e f  e n t r y  by a t i c k e t  col lector ,  or  e n c o u n t e r s  i n  the 

p a s s a g e w a y  w i t h  o t h e r  s i m i l a r l y  t i c k e t e d  p a s s e n g e r s  o r  t r a i n  

p e r s o n n e l " ) .  

A p a s s e n g e r  a b o a r d  a b u s  has a special  p r i v a c y  i n t e r e s t  t o  

be l e t  a l o n e  whicn  h e  d o e s  n o t  e n j o y  i n  p u b l i c  p laces ,  T h i s  i s  

e m p h a s i z e d  b y  J u s t i c e  D o u g l a s ,  a w e l l - k n o w n  g u a r d i a n  of f i r s t  

amendment  r i g h t s ,  i n  h i s  c o n c u r r i n g  o p i n i o n  i n  Lehman v.  C i t y  of 

S h a k e r  H e i g h t s ,  418  U . S .  2 9 8 ,  94 S . C t .  2 7 1 4 ,  4 1  L.Ed.2d 770  

( 1 9 7 4 )  w h e r e  he r e c o g n i z e d  t h a t  e v e n  p r e c i o u s  F i r s t  Amendment 

r i g h t s  would h a v e  t o  g i v e  way t o  t h e  s p e c i a l  i n t e r e s t  of a b u s  

p a s s e n g e r  t o  be l e t  a l o n e :  

The F i r s t  Amendment, however ,  draws no  d i s t i n c -  
t i o n  be tween  press p r i v a t e l y  owned ,  a n d  p r e s s  
owned o t n e r w i s e .  And i f  w e  a re  t o  t u r n  a b u s  
o r  s t ree tcar  i n t o  e i t h e r  a newspaper  or  a park ,  
w e  t ake  g r e a t  l i b e r t i e s  w i t h  people who b e c a u s e  
of n e c e s s i t y  become c o m m u t e r s  a n d  a t  t h e  same 
t i m e  c a p t i v e  v i e w e r s  or  l i s t e n e r s .  

I n  a s k i n g  u s  t o  f o r c e  t h e  system t o  accep t  h i s  
message a s  a v i n d i c a t i o n  of h i s  c o n s t i t u t i o n a l  
r i g h t s  of t h e  c o m m u t e r s .  W h i l e  p e t i t i o n e r  
c l e a r l y  h a s  a r i g h t  t o  e x p r e s s  h i s  v i e w s  t o  
t h o s e  who w i s h  t o  l i s t e n ,  h e  h a s  n o  r i g h t  t o  
force h i s  message  upon a n  a u d i e n c e  i n c a p a b l e  of 
d e c l i n i n a  t o  r e c e i v e  it. I n  mv v i ew  t h e  r i a h t  
of t h e  commute r s  t o  be f r e e  froin forced i n t r u -  
s i o n s  o n  t h e i r  p r i v a c y  p r e c l u d e s  t h e  c i t y  f rom 
t r a n s D o r t i n u  i t s  v e h i c l e s  of p u b l i c  t r a n s p o r t a -  
t i o n  i n t o  f6rurns f o r  t h e  d i s s L m i n a t i o n  o f -  i d e a s  
upon t h i s  c a p t i v e  a u d i e n c e .  

419  U.S. a t  306-307, 94 S . C t .  a t  2719 ( e m p h a s i s  a d d e d ) .  J u s t i c e  

Doug la s  f u r t h e r  n o t e d  t h a t  b u s  p a s s e n g e r s  a r e  c a p t i v e  a n d  n o t  
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f r e e  t o  i g n o r e  t h e  a c t i v i t i e s  o n  a b u s  b y  m e r e l y  e x i t i n g  l i k e  
.. 
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people i n  o t h e r  p u b l i c  p laces .  I n  t h e  p r e s e n t  case p e t i t i o n e r  

w o u l d  n o t  f e e l  f ree  t o  l e a v e .  H e  c o u l d  o n l y  l e a v e  i f  h e  were t o  

f o r f e i t  h i s  j o u r n e y .  

S i n c e  p e t i t i o n e r  was a l r e a d y  a t r a v e l l e r  i n  t h e  stream of 

commerce, t h e  r u l e  of Delaware v.  P r o u s e  s h o u l d  a p p l y  here. I n  

t h a t  case t h e  C o u r t  h e l d  t h a t  i n v a s i o n  i n t o  p r i v a c y  by c o n d u c t i n g  

a l i c e n s e  and  r e g i s t r a t i o n  check of p e r s o n s  t r a v e l l i n g  t h e  h i g h -  

way c a n n o t  be a r b i t r a r y ;  t h e r e  m u s t  be a t  l e a s t  a r e a s o n a b l e  

s u s p i c i o n  t h a t  t h e  l a w  is b e i n g  v i o l a t e d .  S i n c e  p e t i t i o n e r  was 

a l r e a d y  a p a s s e n g e r  o n  a common c a r r i e r ,  h e  m u s t  h a v e ,  and  he 

asser t s  h e  d i d  h a v e ,  t h e  same r i g h t s  as  a l l  o t h e r  t r a v e l l e r s . 3  

C)f c o u r s e ,  u n d e r  some 1 i m i t e d  c i r c u m s t a n c e s  p o l i c e  may 

i n v a d e  t h e  p r i v a c y  of t r a v e l l e r s .  However, t h e  i n t r u s i o n  c a n n o t  

be  r a n d o m  o r  a r b i t r a r y .  F o r  e x a m p l e ,  i n  J o n e s  v .  S t a t e ,  4 8 3  

So .2d  4 3 3  ( F l a .  1 9 8 6 )  t h i s  C o u r t  r e c o g n i z e d  t h a t  there mus t  be 

w r i t t e n  g u i d e l i n e s  and  s p e c i f i c  procedures c r e a t e d  t o  e n s u r e  t h a t  

a r b i t r a r y  i n t r u s i o n s  i n t o  t h e  l i be r t i e s  of c i t i z e n s  do n o t  o c c u r :  

Paramount  among a l l  o t h e r  c o n s i d e r a t i o n s ,  t h e  
f o u r t h  amendment r e q u i r e s  t h a t  a l l  s e i z u r e s  be 
b a s e d  o n  e i t h e r :  (1) s p e c i f i c  e v i d e n c e  of a n  
e x i s t i n g  v i o l a t i o n ;  ( 2 )  a showing t h a t  r e a s o n-  
a b l e  l e g i s l a t i v e  o r  a d m i n i s t r a t i v e  s t a n d a r d s  
a r e  m e t ;  or  ( 3 )  a s h o w i n g  t h a t  o f f i c e r s  c a r r y  
o u t  t h e  search p u r s u a n t  t o  a p l a n  e m b o d y i n g  
s p e c i f i c  n e u t r a l  c r i t e r i a  which  l i m i t  t h e  con-  
d u c t  of t h e  i n d i v i d u a l  o f f i c e r s . .  . . W e  a g r e e  
a n d  f i n d  t h a t  it is  e s s e n t i a l  t h a t  a w r i t t e n  
s e t  o f  u n i f o r m  a u i d e l i n e s  b e  i s s u e d  b e f o r e  a 

3 T h e r e  s h o u l d  be  n o  l e s s  p r o t e c t i o n  a f f o r d e d  chose who,  
b e c a u s e  o f  f i n a n c i a l  c o n s i d e r a t i o n s ,  m u s t  t r a v e l  by  b u s  o r  
t r a i n ,  t h a n  t o  those who own cars.  I n d e e d ,  as a l r e a d y  n o t e d ,  
t h e  p a s s e n g e r  o n  a common ca r r i e r  r e c e i v e s  special  p r o t e c t i o n  
f rom t h e  law. 
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r o a d b l o c k  c a n  b e  u t i l i z e d  ... so as t o  m i n i m i z e  
t h e  d i s c r e t i o n  o f  f i e l d  o f f i c e r s ,  t h e r e b y  
r e s t r i c t i n g  t h e  p o t e n t i a l  i n t r u s i o n  i n t o  t h e  
p u b l i c ' s  c o n s t i t u t i o n a l  l i b e r t i e s .  W r i t t e n  
g u i d e l i n e s  s h o u l d  c o v e r  i n  d e t a i l  t h e  p r o c e d -  
u r e s  w h i c h  f i e l d  o f f i c e r s  a re  t o  f o l l o w  a t  t h e  
r o a d b l o c k .  

4 8 3  S o , 2 d  4 3 8  (emphasis a d d e d ,  c i t a t i o n s  o m i t t e d ) .  I n  a d d i t i o n ,  

i n  U n i t e d  S t a t e s  v .  M a r t i n e z- F u e r t e ,  428 U . S .  543 ,  96  S . C t .  3074 ,  

49 L.Ed.2d 1 1 1 6  ( 1 9 7 6 )  t h e  C o u r t  e m p h a s i z e d  t h a t  t h e  i n t r u s i o n  

i n t o  p r i v a c y  t h a t  o c c u r r e d  was n o t  u n c o n s t i t u t i o n a l  d u r i n g  a 

p e r m a n e n t  roadb lock  b e c a u s e  t h e  " s u b j e c t i v e  i n t r u s i o n  -- t h e  

g e n e r a t i n g  of c o n c e r n  or  e v e n  f r i g h t  o n  t h e  p a r t  of l a w f u l  t r a v -  

e l l e r s "  is  a p p r e c i a b l y  less t h a n  a r o v i n g  r o a d b l o c k .  96  S . C t .  a t  

3083. The C o u r t  a l s o  n o t e d  t h a t  "motorists u s i n g  t h e s e  h i g h w a y s  

a r e  not t a k e n  b y  s u r p r i s e  as  t h e y  know, or  may o b t a i n  knowledge  

o f ,  t h e  l o c a t i o n  of the  c h e c k p o i n t s  and  w i l l  n o t  be s t o p p e d  else-  

w h e r e . "  - I d .  I n  o t h e r  words, a s suming  t h a t  tnere is a s t a t u t o r y  

a u t h o r i z a t i o n  f o r  i n t e r f e r i n g  i n t o  t h e  p r i v a c y  r i g h t s  o f  a t r a v -  

e l l e r , 4  t h e r e  m u s t  be minimum g u i d e l i n e s  arid some t y p e  of warn-  

i n g  t o  t h e  p u b l i c  of t h e  p o t e n t i a l  i n t e r f e r e n c e .  I n  t h i s  case  

the re  were no  g u i d e l i n e s  f o r  t h e  police t o  follow n o r  w a r n i n g s  t o  

t h e  p a s s e n g e r s  t h a t  t h e  p o l i c e  were g o i n g  t o  b o a r d  t h e  b u s  a n d  

a s k  q u e s t i o n s .  A s  n o t e d  by J u d g e  A n s t e a d ' s  d i s s e n t  i n  S t a t e  v .  

A v e r y ,  5 3 1  So.2d 1 8 2  ( F l a .  4 t h  DCA 1 9 8 8 ) ,  t h e  t r a v e l l e r  does n o t  

know how many t i m e  h e  w i l l  be i n t r u d e d  upon d u r i n g  his t r i p :  

I n  so r u l i n g ,  I h a v e  some s t r o n g  p e r s o n a l  res- 
e r v a t  i o n s  a b o u t  t h e  d r u g  i n t e r d i c t i o n  program 
d e s c r i b e d  h e r e i n ,  i n  s p i t e  of t h e  f a c t  t h a t  

B o r d e r  P a t r o l  a g e n t s  had  t h e  s t a t u t o r y  a u t h o r i z a t i o n  t o  
i n t e r r o g a t e  t h o s e - b e l i e v e d  t o  be a l i e n s ,  - M a r t i n e z- F u e r t e ,  96 
S . C t ,  a t  3080 f t n t . 8 .  
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d r u g  s m u g g l i n g  i s  a major problem i n  o u r  soc- 
i e t y  t o d a y .  The p r o c e d u r e  is i n h e r e n t l y  i n t r u -  
s i v e  o n  a p e r s o n ' s  r i g h t  of p r i v a c y .  I t  
i n v i t e s  a b u s e  a n d  t e n d s  t o  d i m i n i s h  f o u r t h  
amendment  p r o t e c t i o n s .  For e x a m p l e ,  how may 
times m u s t  a p e r s o n  be c o n f r o n t e d  w i t h  t h i s  
p r o c e d u r e  w h i l e  h e  is t r a v e l l i n g  f rom M i a m i  t o  
N e w  York C i t y ?  And,  where  w i l l  i t  a l l  e n d ,  
i . e . ,  c a n  it be u s e d  on  board a i r l i n e s  d u r i n g  a 
l a y o v e r ?  Can  p o l i c e  o f f i c e r s  g o  t h r o u g h  a 
n e i g h b o r h o o d ,  k n o c k i n g  o n  d o o r s  and a s k i n g  f o r  
c o n s e n t  t o  search h o u s e s  i n  t h e i r  w a r  a g a i n s t  
d r u g s ?  

5 3 1  So.2d  a t  1 9 8  ( e m p h a s i s  a d d e d ) .  T h i s  a r b i t r a r y  i n t r u s i o n  

which is w i t h o u t  w a r n i n g  and  is p o t e n t i a l l y  u n l i m i t e d  is l i k e  t h e  

random i n t r u s i o n s  which t h e  Supreme C o u r t  does n o t  to le ra te :  

W e  c o n c l u d e d  t h e r e  t h a t  r a n d o m  r o v i n g  p a t r o l  
s t o p s  c o u l d  n o t  b e  t o l e r a t e d  b e c a u s e  t h e y  
"would s u b j e c t  t h e  r e s i d e n t s  ... [border]  areas 
t o  p o t e n t i a l l y  u n l i m i t e d  i n t e r f e r e n c e  w i t h  
t h e i r  u s e  o f  t h e  h i g h w a y s ,  s o l e l y  a t  t h e  d i s -  
c r e t i o n  of t h e  Border  P a t r o l  o f f i c e r s . . . .  
[They]  c o u l d  s t o p  motoris ts  a t  random for  q u e s-  
t i o n i n g ,  day o r  n i g h t ,  anywhere  w i t h i n  1 0 0  a i r  
m i l e s  of t h e  2 , 0 0 0- m i l e  bo rde r ,  o n  a c i t y  
s t r ee t ,  a busy  h ighway ,  o r  a d e s e r t  road. .  . ." 
I b i d .  T h e r e  a l so  w a s  a g r a v e  d a n g e r  t h a t  s u c n  
u n r e v i e w a b l e  d i s c r e t i o n  would be aDused by some 
o f f i ce r s  i n  t h e  f i e l d .  Ibid. 

R o u t i n e  c h e c k p o i n t s  s t o p s  do n o t  i n t r u d e  s i m -  
i l a r l y  o n  t h e  m o t o r i n g  p u b l i c .  F i r s t ,  t h e  
p o t e n t i a l  i n t e r f e r e n c e  w i t h  l e g i t i m a t e  t r a f f i c  
is m i n i m a l .  Motorists u s i n g  t h e s e  h ighways  are 
n o t  t a k e n  b y  s u r p r i s e  a s  t n e y  know,  o r  may 
o b t a i n  knowledge o f ,  t h e  l o c a t i o n  o f  t h e  check-  
p o i n t s  and w i l l  n o t  be stopped elsewhere. 

M a r t i n e z - F u e r t e ,  96 S . C t .  a t  3083 (emphasis a d d e d ) .  Any c o n s e n t  

a f t e r  t h e  a r b i t r a r y  i n t r u s i o n  i n t o  p e t i t i o n e r ' s  p r i v a c y  was 

i n v a l i d  u n d e r  S t a t e  v .  F r o s t ,  374  So.2d 593 ( F l a .  3d DCA 1 9 7 9 )  

a n d  F l o r i d a  v .  R o y e r ,  4 6 0  U . S .  491,  1 0 3  S . C t .  1319 ,  75. L.Ed.2d 

2 2 9  ( 1 9 8 3 ) .  T h e r e  c a n  be no v a l i d  c o n s e n t  u n l e s s  there  is c lear  

and  c o n v i n c i n g  e v i d e n c e  of a n  u n e q u i v o c a l  b r e a k  i n  t h e  c h a i n  of 
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i l l e g a l i t y  b e t w e e n  the u n l a w f u l  d e t e n t i o n  a n d  t h e  p u r p o r t e d  

c o n s e n t .  Norman v .  S t a t e ,  3 7 9  So.2d 643 ,  646-647 ( F l a .  1 9 b 0 ) ;  

E l s l e g e r  v .  S t a t e ,  5 0 3  So.2d  1 3 6 7  ( F l a .  4 t h  DCA 1 9 8 7 ) .  Here, 

the re  w a s  no  s u c h  break.  

T h e  t a c t  t h a t  p e t i t i o n e r  w a s  a d v i s e d  o f  h i s  r i g h t  t o  r e f u s e  

is n o t  a n  u n e q u i v o c a l  b r e a k  i n  t h e  c h a i n  of i l l e g a l i t y .  T h i s  

s t a t e m e n t  was g i v e n  u u r i n g  the same time as t n e  c o e r c i v e  c i r cum-  

s t a n c e s  n o t e d  by t h e  t r i a l  j u d g e .  I n  Norinan v .  S t a t e ,  379 So.2d 

6 4 3 ,  6 4 7  ( F l a .  1 9 8 3 ) ,  t h i s  C o u r t  made c lear  t h a t  c o n s e n t  is v o l -  

u n t a r y  " o n l y  i f  the re  is c l e a r  a n d  c o n v i n c i n g  proof  of a n  u n e-  

q u i v o c a l  b r e a k  i n  t h e  c h a i n  o f  i l l e g a l i t y  s u f f i c i e n t  t o  d i s s i -  

p a t e  t h e  t a i n t  o f  p r i o r  o f f i c i a l  i l l e g a l  a c t i o n . "  Because  t h e  

c o e r c i v e  c i r c u m s t a n c e s  o c c u r r e d  a t  t h e  same t i m e  as  t h e  w a r n i n g ,  

t h e  s t a t e  c a n n o t  p r o v e  t h a t  the re  was c l e a r  a n d  c o n v i n c i n g  e v i -  

d e n c e  t h a t  t h e  w a r n i n g  d i s s p a t e d  those c i r c u m s t a n c e s .  

I n  a d d i t i o n ,  it s h o u l d  be n o t e d  t h a t  p e t i t i o n e r  was p r o b a b l y  

n e v e r  g i v e n  a n  e f f e c t i v e  a d v i s e m e n t  o f  h i s  r i g h t  t o  r e f u s e  t o  

c o n s e n t .  T h e  o f f i c e r s  h a d  c o n s e n t  forms a v a i l a b l e  b u t  d i d  n o t  

u s e  them. Under t h e s e  c i r c u m s t a n c e s ,  t h e  s i m p l e  a d v i s e m e n t  of 

t h e  r i g h t  t o  r e f u s e  c o n s e n t  was n o t  a n  e f f e c t i v e  a d v i s e m e n t  as 

r e q u i r e d .  See S c h n e c k l o t h  v .  Bus t amon te ,  412 U . S .  218,  231,  9 3  

S . C t .  2 0 4 1 ,  2 0 5 0 ,  36  L.Ed.2d 8 5 4  ( 1 9 7 3 )  ( a d v i s e m e n t  i s  n o t  

d i s p o s i t i v e  b e c a u s e  it n o r m a l l y  is imprac t ica l  t o  i n f o r m  of t h e  

d e t a i l e d  r e q u i r e m e n t s  of a n  e f f e c t i v e  w a r n i n g ) .  T h e  a d v i s e m e n t  

d u r i n g  t h e  t i m e  of t h e  i n t i m i d a t i n g  c i r c u m s t a n c e s  i s  n o t  a n  

u n e y u o v i c a l  b r e a k  i n  t h e  c h a i n  o f  i l l e g a l i t y .  T h e  t r i a l  c o u r t  

d i d  n o t  err i n  s u p p r e s s i n g  t h e  e v i d e n c e .  
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2 .  The t o t a l i t y  of the s i tuat ion  sup- 
ports  the t r i a l  court 's  finding. 

A s s u m i n g  a r g u e n d o  t h a t  t h e r e  was n o  a r b i t r a r y  i n t r u s i o n  

i n v o l v e d  i n  t h i s  case, t h e  t r i a l  c o u r t ' s  f i n d i n g  t h a t  t h e  c o n s e n t  

w a s  i n v a l i d  m u s t  s t i l l  be a f f i r m e d .  J u d g e  A n s t e a d  n o t e d  i n  h i s  

d i s s e n t  i n  Avery:  'I ... t h e  m a j o r i t y  f a i l s  t o  h o n o r  t n e  fundamen- 

t a l  r u l e  of appel la te  r e v i e w  t h a t  r e v i e w i n g  c o u r t s  mus t  i n t e r p r e t  

t h e  e v i d e n c e  and  r e a s o n a b l e  i n f e r e n c e s  the re f rom i n  a m a n n e r  t o  

s u s t a i n  t h e  t r i a l  c o u r t ' s  r u l i n g .  McNamara v.  S t a t e ,  357 So.2d 

410  ( F l a .  1 9 7 8 ) . "  531  So.2d a t  194 .  Judge A n s t e a d  t h e n  l i s t e d  

some f a c t o r s  i n  t h i s  case which c o u l d  s u p p o r t  a f a c t u a l  f i n d i n g  

i n  s u p p o r t  of t h e  s u p p r e s s i o n .  The f o l l o w i n g  factors  l i s t e d  by 

J u d g e  A n s t e a d  as  b e i n g  p r e s e n t  would a l so  b e  r e l e v a n t  t o  w h e t h e r  

p e t i t i o n e r  was coerced i n t o  a c q u i e s c i n g  t o  a p p a r e n t  pol ice  a u t h-  

o r i t y :  

1) t h e  c o n t r a s t  be tween  access t o  a n  o b v i o u s l y  
p u b l i c  b u s  t e r m i n a l  a n d  t h e  i n t e r i o r  o f  a n  
i n t e r s t a t e  b u s  i n  t r a n s i t  whe re  access t o  t h e  
l a t t e r  is r e s t r i c t ed  t o  p a s s e n g e r s  w i t h  t i c k e t s  
a n d  o t n e r s  h a v i n g  a good r e a s o n  t o  b e  on  board 
w i t h  t h e  a u t h o r i z a t i o n  of t h e  b u s  company; 

2 )  t h e  n o v e l t y  of a police s e a r c h  of a bus  in 
t h i s  c o u n t r y  a n d  t h e  u n f a m i l i a r i t y  of inany 
p a s s e n g e r s  w i t h  t h e i r  r i g h t  t o  r e f u s e  c o n s e n t  
fo r  a search b y  t h e  p o l i c e  w i t h o u t  h a v i n g  t o  
f e a r  a r r e s t  or  o the r  r e p e r c u s s i o n s  as a conse-  
q u e n c e  o f  t h a t  r e f u s a l ;  

3 )  the  t r e m e n d o u s  a u t h o r i t y  p l a c e d  i n  t h e  
h a n d s  of pol ice  o f f i c e r s  t o  compel o b e d i e n c e  t o  
t h e i r  r e q u e s t s  a n d  t h e  p e a c e f u l  d e f e r e n c e  of 
t h a t  a u t h o r i t y  u r g e d  u p o n  o u r  c i t i z e n s .  When 
u t t e r e d  by a p e r s o n  i n  a u t h o r i t y ,  a "may" o f t e n  
becomes a "must" ;  

4 )  t h e  impl ic i t  a c c u s a t o r y  n a t u r e  of a r e q u e s t  
by t h e  p o l i c e  t o  search  a p a r t i c u l a r  p a s s e n -  
g e r ' s  l u g g a g e  fo r  i l l e g a l  d r u g s ;  
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5 )  t h e  s m a l l  area t o  which a seated p a s s e n g e r  
is c o n f i n e d  and  t h e  r e s u l t i n g  c o n s p i c u o u s n e s s  
a t t e n d a n t  t o  a p a s s e n g e r ' s  attempt t o  p u b l i c l y  
d e c l i n e  t o  g i v e  c o n s e n t ,  t o  r e f u s e  f u r t h e r  
c o n v e r s a t i o n  w i t h  p o l i c e  o r  t o  l e a v e  a b u s  
a l r e a d y  f i l l e d  w i t h  p a s s e n g e r s ;  

6 )  t n e  n a r r o w  a i s l e s  wh icn  are  a u t o m a t i c a l l y  
" b l o c k e d "  m e r e l y  b y  t h e  p r e s e n c e  o f  a p o l i c e  
o f f i c e r  e v e n  t h o u g h  t h e  o f f i c e r  may n o t  
" i n t e n d "  t h a t  h i s  p r e s e n c e  i n  t h e  a i s l e  s h o u l d  
s e r v e  t o  " d e t a i n "  t h e  p a s s e n g e r s  whose b a g s  h e  
seeks t o  search; 

7 )  t h e  b r i e f  d u r a t i o n  f o r  w h i c h  t h e  b u s  i s  
stopped for d e p a r t u r e i s  

8 )  t h e  p o l i c e  o f f i c e r s '  p r e s e n c e  o n  board 
r i g h t  up  u n t i l  t h e  t i m e  t h a t  t h e  b u s  i s  r e a d y  
t o  d e p a r t ,  t h e r e b y  m a k i n g  t h e  p a s s e n g e r  l ess  
l i k e l y  t o  depar t ,  t h e r e b y  making t h e  p a s s e n g e r  
l e s s  l i k e l y  t o  v i e w  e x i t  and r e e n t r y  o n t o  t h e  
b u s  t o  be a r e a s o n a b l e  a l t e r n a t i v e .  

5 T h e  p o l i c e  o f f i c e r s  t e s t i f i e d  t h a t  t h e y  o n l y  
had t e n  m i n u t e s  t o  c h e c k  t h e  b u s  d u r i n g  t h e  
b o a r d i n g  o p e r a t i o n .  

532 So.2d a t  196 .  

A s  e x p l a i n e d  i n  S c h n e c k l o t h  v .  B u s t a m o n t e ,  412  U . S .  227,  

2 2 8 - 2 2 3 ,  9 3  S . C t .  2 0 4 1 ,  2 0 4 8 ,  36  L.Ed.2d 854  ( 1 9 7 3 ) ,  no  matter 

h o w  s u b t l e  t h e  i m p l i e d  c o e r c i o n ,  t h e  r e s u l t i n g  c o n s e n t  i s  

i n v a l  i d  : 

B u t  t h e  F o u r t h  a n d  F o u r t e e n t h  Amendments  
r e q u i r e  t h a t  a c o n s e n t  n o t  be  coerced,  b y  
e x p l i c i t  o r  i m p l i c i t  m e a n s ,  by i m p l i e d  t h r e a t  
or  c o v e r t  force. F o r ,  no  matter how s u b t l y  t h e  
c o e r c i o n  was a p p l i e d ,  t h e  r e s u l t i n g  " c o n s e n t "  
would be no  more t h a n  a p r e t e x t  f o r  t h e  u n j u s -  
t i f i e d  p o l i c e  i n t r u s i o n  a g a i n s t  w h i c h  t h e  
F o u r t h  Amendment is d i rec ted .  I n  t h e  w o r d s  of 
t h e  c l a s s i c  a d m o n i t i o n  i n  Boyd v .  U n i t e d  
S t a t e s ,  116  U . S .  6 1 6 ,  635 ,  6 S . C t .  524 ,  535 ,  29 
L.Ed.2d 746: 
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"I t  may b e  t h a t  it is t h e  o b n o x i o u s  t h i n g  
i n  i t s  m i l d e s t  and  leas t  r e p u l s i v e  form:  
b u t  i l l e g i t i m a t e  a n d  u n c o n s t i t u t i o n a l  
pract ices  g e t  t h e i r  f i r s t  f o o t i n g  i n  t h a t  
way ,  n a m e l y ,  b y  s i l e n t  approaches a n d  
s l i g h t  d e v i a t i o n s  f rom l e g a l  modes of 
p r o c e d u r e .  T h i s  c a n  o n l y  be o b v i a t e d  by 
a d h e r i n g  t o  t h e  r u l e  t h a t  c o n s t i t u t i o n a l  
p r o v i s i o n s  fo r  t h e  s e c u r i t y  of p e r s o n  and 
p r o p e r t y  s h o u l d  be l i b e r a l l y  c o n s t r u e d .  
A close and  l i t e r a l  c o n s t r u c t i o n  d e p r i v e s  
thein of h a l f  t h e i r  e f f i c a c y ,  and leads  t o  
g r a d u a l  d e p r e c i a t i o n  of t h e  r i g h t ,  as  i f  
it c o n s i s t e d  more i n  s o u n d  t h a n  i n  s u b-  
s t a n c e .  I t  is t h e  d u t y  o f  t h e  c o u r t s  t o  
be w a t c h f u l  fo r  t h e  c o n s t i t u t i o n a l  r i g h t s  
of t h e  c i t i z e n ,  and a g a i n s t  any  s t e a l t h y  
e n c r o a c h m e n t s  t h e r e o n . "  

I n  t h e  p r e s e n t  case  p e t i t i o n e r  a s  a t i c k e t e d  p a s s e n g e r  

aboard a b u s ,  k n o w i n g  t h a t  p o l i c e  were n o t  a b o a r d  a s  t i c k e t e d  

p a s s e n g e r s ,  would r e a s o n a b l y  b e l i e v e  t h a t  t h e  police were aboard 

t h e  b u s  o n l y  d u e  t o  t h e i r  s p e c i a l  s t a t u s .  P e t i t i o n e r  h a d  n o  

w a r n i n g  t h a t  t h e  pol ice  r e g u l a r l y  b o a r d e d  b u s e s .  When q u e s t i o n -  

i n g  p e t i t i o n e r  t h e  pol ice  s t o o d  o v e r  h i m  i n  t h e  n a r r o w  a i s l e  o f  

t h e  b u s .  By t e l l i n g  p e t i t i o n e r  t h a t  the re  w a s  a n  i n v e s t i g a t i o n  

i n t o  smugg l ing  and t h e n  r e q u e s t i n g  t o  search  h i s  l u g g a g e ,  t h e  

p o l i c e  r e q u e s t  was i m p l i c i t l y  a c c u s a t o r y .  By s e a r c h i n g  t h e  bag 

w i t h o u t  c o n s e n t ,  t h e y  communicated t h a t  t h e y  would search r e g a r d-  

l e s s  w h e t h e r  c o n s e n t  was r e c e i v e d .  C e r t a i n l y ,  n o  r e a s o n a b l e  

p e r s o n ,  w i t h  the  e x c e p t i o n  of t r a i n e d  j u d g e s  a n d  l a w y e r s ,  w o u l d  

f ee l  f r ee  t o  i g n o r e  t h e  i n t r u s i o n  i n t o  viis p r i v a c y  by p o l i c e O 5  

I n d e e d ,  t h e s e  a r e  t h e  v e r y  commen t s  b y  J u d g e  L e t t s  i n  h i s  
d i s s e n t  i n  B o s t i c k  v. S t a t e ,  510 So.2d 321 ,  3 2 3  ( F l a .  4 t h  DCA 
1 9 8 7 )  : 

M o r e o v e r ,  my v e r s i o n  o f  common s e n s e  t e l l s  m e  t h a t  
a p a i d  and  t i c k e t  p a s s e n g e r  w i l l  n o t  v o l u n t a r i l y  
f o r f e i t  h i s  d e s t i n a t i o n  and g e t  up  and  e x i t  a b u s  
i n  t h e  m i d d l e  of h i s  j o u r n e y ,  d u r i n g  a t e m p o r a r y  
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I t  is w e l l - s e t t l e d  t h a t  f o r  c o n s e n t  t o  b e  v a l i d  it c a n n o t  be 

.- 

*- 

mere a c q u i e s c e n c e  t o  a p p a r e n t  p o l i c e  a u t h o r i t y .  Lockwood v .  

S t a t e ,  470  S o . 2 d  8 2 2  ( F l a .  2d DCA 1 9 8 5 ) ;  M o s l e y  v .  S t a t e ,  335 

S o . 2 d  8 8 0  ( F l a .  4 t h  DCA 1 9 7 6 ) ;  B a i l e y  v .  S ta te ,  319 So.2d 22 ,  27 

( P l a .  4 t h  DCA 1 9 7 5 ) .  T h e  c i r c u m s t a n c e s  i n  t h i s  case s u p p o r t  a 

f i n d i n g  t h a t  p e t i t i o n e r  mere ly  a c q u i e s c e d  t o  a p p a r e n t  p o l i c e  

a u t h o r i t y .  The f o l l o w i n g  p o r t i o n  of Stace V .  Kerwick,  512 So.2d 

3 4 7  ( F l a .  4 t h  DCA 1 9 8 7 )  f u r t h e r  i l l u s t r a t e s  how c o e r c i v e  these  

b u s  i n t r u s i o n s  are: 

Even i f  t h e  R u l i n g s  of Law made h e r e i n  were n o t  
a m p l y  s u p p o r t e d  b y  t h e  e v i d e n c e ,  t h e  C o u r t  
w o u l d  f i n d  e x t r e m e l y  t r o u b l e s o m e  t h e  a d m i t t e d  
po l ic ies  o f  t h e s e  Broward d e p u t i e s  r e g a r d i n g  
' e n c o u n t e r s '  w i t h  t h e  p u b l i c .  Desp i t e  t h e  
a p p a r e n t  p r o t e c t i o n s  of Ar t i c l e  One, S e c t i o n  23 
o f  t h e  F l o r i d a  C o n s t i t u t i o n ,  commonly r e f e r r e d  
t o  a s  a ' r i g h t  of p r i v a c y ' ,  t h e  e v i d e n c e  i n  
this c a u s e  h a s  evoked images  of t h e  d a y s ,  u n d e r  
o t h e r  f l a g s ,  when n o  man t r a v e l l e d  h i s  
n a t i o n s ' s  roads  o r  r a i l w a y s  w i t h o u t  f e a r  o f  
u n w a r r a n t e d  i n t e r r u p t i o n ,  by i n d i v i d u a l s  who 
h e l d  t e m p o r a r y  power i n  t h e  G o v e r n m e n t .  - The 
s p e c t r e  of A m e r i c a n  c i t i z e n s  b e i n g  a s k e d ,  by 
b a d a e - w e i l d i n a  u o l  i c e  f o r  i d e n t i f i c a t i o n ,  
t r a v e l  papers -- i n  s h o r t  a r a i s o n  d ' e t r e  -- is 
f o r e i g n  t o  a n y  f a i r  r e a d i n g  of t h e  C o n s t i t u -  
t i o n ,  a n d  i t s  g u a r a n t e e  of human l i b e r t i e s .  
T h i s  is n o t  H i t l e r ' s  B e r l i n ,  o r  S t a l i n ' s  
Moscow, o r  it is  t h e  w h i t e  s u p r e m a c i s t  S o u t h  
Afr ica .  Y e t ,  i n  broward County ,  F l o r i d a ,  these 
pol ice  o f f i ce r s  approach e v e r y  p e r s o n  o n  board  
b u s e s  and t r a i n s  ( t h a t  t i m e  permits ') and  c h e c k  
i d e n t i f i c a t i o n ,  t i c k e t s ,  a s k  t o  search l u g g a g e  
-- a l l  i n  t h e  name o f  ' v o l u n t a r v  c o o D e r a t i o n '  

s t o p o v e r  w h i l e  t h e  p o l i c e m e n ,  o n e  w i t h  a pouched  
gun  i n  h i s  hand ,  are s t a n d i n g  o v e r  him i n  a n a r r o w  
a i s l e  a s k i n g  h i m  q u e s t i o n s  and  r e q u e s t i n g  permis- 
s i o n  t o  search h i s  l u g g a g e .  I t  i s  n o t  a q u e s t i o n  
of whe the r  h e  a c t u a l l y  - was f ree  t o  l e a v e ,  as  a l l  of 
u s  t r a i n e d  l a w y e r s  know h e  was. T h e  t e s t  is 
w h e t h e r  a l a y m a n  w o u l d  r e a s o n a b l y  b e  e x p e c t e d  t o  
b e l i e v e  h e  was f r e e  t o  l e a v e  u n d e r  these c i rcum-  
s t a n c e s .  I c o n c l u d e  h e  would n o t .  
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w i t h  l a w  e n f o r c e m e n t  -- t o  t h e  s h o c k i n g  e x t e n t  
t h a t  o n e  o f f i c e r ,  Damiano, a d m i t t e d  t h a t  d u r i n g  
t h e  p r e v i o u s  n i n e  m o n t h s ,  h e ,  h i m s e l f ,  h a d  
sea rched  i n  e x c e s s  of three  t h o u s a n d  bags!  I n  
t h e  C o u r t ' s  o p i n i o n ,  t h e  f o u n d e r s  of t h e  Repub- 
l i c  w o u l d  be t h u n d e r s t r u c k .  I t  c e r t a i n l y  
s h o c k ' s  t h e  C o u r t ' s  c o n s c i e n c e  t h a t  t n e  A m e r i -  
c a n  p u b l i c  w o u l d  be ' a s k e d ,  a t  b a d g e - p o i n t ,  
w i t h o u t  t h e  s l i g h t e s t  s u s p i c i o n ,  t o  i n t e r r u p t  
t h e i r  s c h e d u l e s ,  t r a v e l s  and  i n d i v i d u a l  l i b e r -  
t i e s  t o  pe rmi t  s u c h  i n t r u s i o n s .  T h i s  C o u r t  
w o u l d  i l l - e x p e c t  a n y  c i t i z e n  t o  r e j e c t ,  or 
r e f u s e ,  t o  cooperate when faced w i t h  t h e  t rap-  
p i n g s  o f  power l i k e  b a d g e s  and  i d e n t i f i c a t i o n  
c a r d s .  I t  i s  much l i k e  t h e  f e e l i n g  t h a t  a n  
o r d i n a r y  c i t i z e n  has o n  s e e i n g  a p a t r o l  car  
b e h i n d  h i m ,  or o b s e r v i n g  b l u e  l i g h t s  f l a s h i n g ,  
o r  b e i n g  c o n f r o n t e d  by a pol ice  o f f i c e r  a s k i n g  
q u e s t  i o n s .  

512 So.2d a t  348-349 ( e m p h a s i s  a d d e d ) .  The show o f  a u t h o r i t y  and  

i n t r u s i o n  i n t o  p e t i t i o n e r ' s  p r i v a c y  i n  t h i s  case  s u p p o r t s  t h e  

t r i a l  c o u r t ' s  r u l i n g  which s h o u l d  be a f f i r m e d .  

3 .  Invas ion i n t o  the  r i g h t  to privacy 
guaranteed under A r t i c l e  I ,  Sect ion 23 
of the  Florida Constitution. 

A s s u m i n g  t h a t  n o  v i o l a t i o n  of t h e  r i g h t  t o  b e  f r e e  f rom 

u n r e a s o n a b l e  searches  a n d  s e i z u r e s  g u a r a n t e e d  b y  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n  o c c u r r e d ,  t h e  i n t r u s i o n ,  w i t h o u t  a n y  s u s p i -  

c i o n  o f  i l l e g a l  a c t i v i t y ,  i n t o  p e t i t i o n e r ' s  p r i v a c y  by b o a r d i n g  

t h e  b u s  and  q u e s t i o n i n g  him i n  t h e  m i d s t  of h i s  j o u r n e y  v i o l a t e d  

p e t i t i o n e r ' s  r i g h t  t o  be l e t  a l o n e  u n d e r  a r t i c l e  I ,  s e c t i o n  23 of 

t h e  F l o r i d a  C o n s t i t u t i o n .  

A r t i c l e  I ,  s e c t i o n  23, r e a d s  as f o l l o w s :  

Right to  pr ivacy .  -- E v e r y  n a t u r a l  p e r s o n  h a s  
t h e  r i g h t  t o  b e  l e t  a l o n e  from g o v e r n m e n t  
i n t r u s i o n  i n t o  h i s  p r i v a t e  l i f e  e x c e p t  a s  
otherwise p r o v i d e d  h e r e i n .  T h i s  s e c t i o n  s h a l l  
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n o t  be c o n s t r u e d  t o  l i m i t  t h e  p u b l i c ' s  r i g h t  t o  
access t o  p u b l i c  r e c o r d s  a n d  m e e t i n g s  a s  pro-  
v i d e d  by l a w .  

S e c t i o n  23 " e x p r e s s l y  a n d  s u c c i n t l y  p r o v i d e s  fo r  a s t r o n g  r i g h t  

o f  p r i v a c y  n o t  f o u n d  i n  the  U n i t e d  S t a t e s  C o n s t i t u t i o n . "  

Winf i e l d  v .  D i v i s i o n  of Pa r i -Mutue l  Wager ing ,  Depa r tmen t  of Regu- 

l a t i o n ,  4 7 7  S o . 2 d  5 4 4 ,  5 4 8  ( F l a .  1 9 8 5 ) .  A s  e x p l a i n e d  by t h i s  

C o u r t ' s  o p i n i o n  i n  W i n f i e l a  t h e  r i g h t  t o  be P e t  a l o n e  from yov- 

e r n m e n t a l  i n t r u s i o n  was made as  s t r o n g  as  poss ib le  by e x c l u d i n g  

words  s u c h  as  " u n r e a s o n a b l e "  or  " u n w a r r a n t e d "  : 

T h e  c i t i z e n s  of F l o r i d a  o p t e d  f o r  more protec- 
t i o n  f r o m  g o v e r n m e n t a l  i n t r u s i o n  when t h e y  
a p p r o v e d  a r t i c l e  I ,  s e c t i o n  23, of t h e  F l o r i d a  
C o n s t i t u t i o n .  T h i s  amendment  i s  a n  i n d e p e n-  
d e n t ,  f r e e s t a n d i n g  c o n s t i t u t i o n a l  p r o v i s i o n  
which dec la re s  t h e  f u n d a m e n t a l  r i g h t  t o  p r i -  
vacy .  A r t i c l e  I ,  s e c t i o n  23, was i n t e n t i o n a l l y  
p h r a s e d  i n  s t r o n g  terms. T h e  d r a f t e r s  of t h e  
amendment r e j e c t e d  t h e  u s e  of t h e  words  "un rea -  
s o n a b l e "  o r  " u n w a r r a n t e d "  b e f o r e  t h e  p h r a s e  
" g o v e r n m e n t a l  i n t r u s i o n "  i n  order t o  make t h e  
p r i v a c y  r i g h t  as  s t r o n g  as  p o s s i b l e .  S i n c e  the 
people  of t h i s  s t a t e  e x e r c i s e d  t h e i r  p r e r o g a-  
t i v e  and  e n a c t e d  a n  amendment  t o  t h e  F l o r i d a  
C o n s t i t u t i o n  w h i c h  e x p r e s s l y  a n d  s u c c i n t l y  
p r o v i d e s  f o r  a s t r o n g  r i g h t  o r  p r i v a c y  n o t  
f ound  i n  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  it c a n  
o n l y  be c o n c l u d e d  t h a t  t h e  
b r o a d e r  i n  scope t h a n  t h a t  of 
s t  i t u t  i o n .  

r i g h t  i s  much 
t h e  F e d e r a l  Con- 

477 So.2d a t  548 (emphasis  a d d e d ) .  T h i s  C o u r t  a lso  n o t e d  t h a t  it 

is t h e  s t a t e ' s ,  and  n o t  t h e  f e d e r a l  g o v e r n m e n t ' s ,  r e s p o n s i b i l i t y  

t o  p r o t e c t  t h e  p e r s o n a l  p r i v a c y  of i ts  c i t i z e n s  t o  be l e t  a l o n e  

by o t h e r  people: 

However  a s  p r e v i o u s l y  n o t e d ,  t h e  U n i t e d  S ta tes  
Supreme C o u r t  h a s  a l s o  made it a b s o l u t e l y  c lear  
t h a t  t h e  s t a t e s ,  n o t  t h e  f e d e r a l  g o v e r n m e n t ,  
are r e s p o n s i b l e  f o r  t h e  p r o t e c t i o n  of p e r s o n a l  
p r i v a c y  : " t h e  p r o t e c t i o n  o f  of a p e r s o n ' s  
r i g h t  t o  p r i v a c y  - - h i s  r i g h t  t o  be l e t  a l o n e  by 
o t h e r  people  -- is, l i k e  t h e  p r o t e c t i o n  of h i s  

- 23 - 



.. 

.. 

p r o p e r t y  a n d  of h i s  v e r y  l i f e ,  l e f t  l a r g e l y  t o  
t h e  l a w  of t h e  i n d i v i d u a l  S t a t e s . "  K a t z  v .  
U n i t e d  S t a t e s ,  3 8 9  U . S .  347,  350-51, 88 S.Ct .  
507 ,  511 ,  1 9  L.Ed.2d 576 ( 1 9 6 7 ) .  

- I d .  T h u s ,  s e c t i o n  2 3  m u s t  be rel ied upon t o  d e t e r m i n e  i f  p e t i -  

t i o n e r ' s  r i g h t  t o  be l e t  a l o n e  d u r i n g  h i s  j o u r n e y  w a s  v i o l a t e d .  

I t  mus t  be  r e c o g n i z e d  t h a t  s e c t i o n  2 3  i s  n o t  a n  a b s o l u t e  

g u a r a n t e e  a g a i n s t  a l l  g o v e r n m e n t a l  i n t r u s i o n .  idowever, t h e  r i g h t  

t o  p r i v a c y  i s  a f u n d a m e n t a l  r i g h t  a n d  it is  t h e  b u r d e n  of t h e  

s t a t e  t o  j u s t i f y  t h e  i n t r u s i o n  i n t o  t h a t  r i g h t .  W i n f i e l d ,  s u p r a  

a t  5 4 6 .  T h e  s t a t e ' s  b u r d e n  was d e f i n e d  b y  t h i s  C o u r t  i n  

W i n f i e l d ,  s u p r a ,  as follows: 

The b u r d e n  c a n  be m e t  by d e m o n s t r a t i n g  t h a t  t h e  
c h a l l e n g e d  r e g u l a t i o n  s e r v e s  a c o m p e l l i n g  s t a t e  
i n t e r e s t  a n d  accomplishes i ts  g o a l  t h r o u g h  t h e  
u s e  of t h e  l e a s t  i n t r u s i v e  means.  

477 So.2d a t  547.  

I n  t h e  p r e s e n t  case  t h e r e  was no  c o m p e l l i n g  s t a t e  i n t e r e s t  

t o  b o a r d  a b u s  and  q u e s t i o n  i t s  o c c u p a n t s  w i t h o u t  a n y  s u s p i c i o n  

t h a t  a n  i l l e g a l  a c t i v i t y  was o c c u r r i n g  o n  t h e  b u s .  A s s u m i n g  

a r g u e n d o  t h a t  t h e r e  was a c o m p e l l i n g  s t a t e  i n t e r e s t ,  t h e  s t a t e  

i n t e r e s t  was n o t  b e i n g  attempted t h r o u g h  t h e  u s e  of l e a s t  i n t r u -  

s i v e  m e a n s .  T h e  p o l  i c e  o p e r a t  i o n  of o b t a i n i n g  t r u l y  v o l u n t a r y  

c o o p e r a t i o n  from t h e  p u b l i c  would o n l y  be a d v a n c e d ,  and n o t  com- 

promised, i f  it o c c u r r e d  i n  t n e  l e s s  c o e r c i v e  atmosphere of t n e  

s t a t i o n  o r  t e r m i n a l .  A s i d e  f ro in  t h e  p s y c h o l o g i c a l  c o e r c i o n  of 

q u e s t i o n i n g  t h e  p a s s e n g e r s  o n  board t h e  b u s  m i n u t e s  be fore  it i s  

t o  l e a v e ,  t h e r e  i s  n o  n e c e s s i t y  i n  b o a r d i n g  t h e  b u s  and  c o r n e r -  

i n g  p a s s e n g e r s  t o  c o n d u c t  p o l i c e  b u s i n e s s  w h e r e  t h e r e  is n o  
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f o u n d e d  s u s p i c i o n  of c r i m i n a l  a c t i v i t y .  T h e  p o l i c e  c o u l d  a s  

e a s i l y  c o n d u c t  i t s  b u s i n e s s  i n s i d e  of t h e  s t a t i o n  w i t h o u t  t h e  

r e s u l t i n g  i n t r u s i o n  i n t o  a n  i n d i v i d u a l ' s  r i g h t s  t o  be l e t  a l o n e  

d u r i n g  h i s  t r a v e l s . 6  

P e t i t i o n e r ' s  r i g h t  t o  b e  l e t  a l o n e  u n d e r  A r t i c l e  I ,  S e c t i o n  

2 3 ,  i f  s u c h  w o r d s  mean a n y t h i n g ,  was v i o l a t e d  i n  t h e  i n s t a n t  

case. 

What is  g e n e r a l l y  n o t  r e v e a l e d  i n  t h e  b u s  cases is how many 
t i m e s  t h e  r i g h t  t o  be l e t  a l o n e  i s  v i o l a t e d .  However, - o n e  
o f f i c e r  u s i n g  t h i s  t e c h n i q u e  o v e r  a n i n e  m o n t h  p e r i o d  
searched o v e r  3 , 0 0 0  b a g s .  S t a t e  v .  Kerwick ,  512 So.2d 3 4 7 ,  
348  ( F l a .  4 t h  DCA 1 9 8 7 ) .  
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CONCLUSION 

T h e  t r i a l  c o u r t  c o r r e c t l y  g r a n t e d  t h e  mot ion  t o  suppress .  

The d i s t r i c t  c o u r t ' s  d e c i s i o n  s h o u l d  b e  r e v e r s e d ,  a n d  t h i s  cause  

s h o u l d  b e  r e m a n d e d  t o  t h e  d i s t r i c t  c o u r t  w i t h  i n s t r u c t i o n s  t o  

a f f i rm t h e  o r d e r  of s u p p r e s s i o n .  
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