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PRELIMINARY STATEMENT 

Petitioner Edward Adam Fridovich was the 

Defendant/Appellant below. Respondent State of Florida 

was the Plaintiff/Appellee below. 

References to the record on appeal in the district 

court below will be shown as (R. page no. 1 .  

STATEMENT OF THE CASE AND OF THE FACTS 

This Court has accepted jurisdiction of this case 

upon certification by the Fourth District Court of 

Appeal of the State of Florida of the following 

question of great public importance: 

WHERE A PERSON CHARGED WITH FIRST 
DEGREE MURDER IS CONVICTED OF MANSLAUGH- 
TER, WHICH CONVICTION IS REVERSED FOR A 
NEW TRIAL DUE TO TRIAL ERRORS, AND UPON 
REMAND A NEW INFORMATION CHARGING MAN- 
SLAUGHTER IS FILED AND TIMELY PROSECUTED 
AND ALL PARTIES ARE FULLY AWARE THAT THE 
SAME CRIMINAL EPISODE IS INVOLVED, IS 
THE PROSECUTION OF THE SECOND INFORMA- 
TION A CONTINUATION OF THE ORIGINAL 
PROSECUTION SO THAT THE STATUTE OF 
LIMITATIONS REMAINS TOLLED THROUGHOUT 
THE PROSECUTION? 

Fridovich v. State, So.2d , 14 F.L.W. 100 (Fla. 

4th DCA, Jan. 4, 1989). 

Upon so acquiring jurisdiction, this Court may 

dispose of all issues raised before the district court 

of appeal. See, Hillsborough Ass'n for Retarded 
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C i t i z e n s  v .  C i t y  of Temple T e r r a c e ,  332 So.2d 610 (Fla .  

1 9 7 6 ) ;  Kennedy v .  Kennedy, 3 0 3  So.2d  629 ( F l a .  1 9 7 4 ) .  

P e t i t i o n e r  Edward  A d a m  F r  i d o v i c h  w a s  o r i g i n a l l y  

c h a r g e d  w i t h  f i r s t - d e g r e e  murder  a r i s i n g  from t h e  

December 4 ,  1981 ,  d e a t h  of h i s  f a t h e r .  A j u r y  v e r d i c t  

of m a n s l a u g h t e r  w a s  appealed t o  t h e  F o u r t h  D i s t r i c t  

Cour t  of Appeal a n d  reversed b e c a u s e  t h e  t r i a l  c o u r t  

had r e f u s e d  t o  a l low t h e  Broward Coun ty  Medical 

Examiner  t o  t e s t i f y  fo r  P e t i t i o n e r  t h a t  t h e  s h o o t i n g  

w a s  a c c i d e n t a l .  The case w a s  remanded f o r  a new t r i a l  

or f u r t h e r  p r o c e e d i n g s  by manda te  i s s u e d  Augus t  1, 

1986 .  T h e r e a f t e r ,  on Sep tember  1 8 ,  1986 ,  t h e  S t a t e  

f i l e d  an  i n f o r m a t i o n  s t y l e d  " R e - f i l e  I n f o r m a t i o n  fo r  

M a n s l a u g h t e r ,  'I i n  which  it w a s  a l leged t h a t  P e t i -  

t i o n e r ,  t h r o u g h  h i s  own ac t ,  p r o c u r e m e n t  or c u l p a b l e  

n e g l i g e n c e  d id  k i l l  . . . M a r t i n  F r i d o v i c h  [ h i s  

f a t h e r ] ,  by s h o o t i n g  him w i t h  a f i r e a r m  . . . c o n t r a r y  

t o  F.S. 782.07" ( m a n s l a u g h t e r ) .  ( R .  588-589) .  

P r i o r  t o  t r i a l ,  P e t i t i o n e r  moved - i n  l i m i n e  t o  

res t r ic t  t h e  t r i a l  e v i d e n c e  t o  t h a t  probat ive of 

m a n s l a u g h t e r  and  t o  e x c l u d e  e v i d e n c e  of a n y  h i g h e r  

o f f e n s e  on t h e  g r o u n d  of d o u b l e  j e o p a r d y .  ( R .  590-591) .  

T h a t  mo t ion  w a s  g r a n t e d .  ( R .  599-601) .  

P e t i t i o n e r  f i l e d  a s e c o n d  m o t i o n  - i n  l i m i n e  s t a t i n g  

t h a t  it had become a p p a r e n t  d u r i n g  d i s c o v e r y  t h a t  t h e  

- 2 -  



State  s t i l l  i n t e n d e d  t o  a t t e m p t  t o  c a l l  w i t n e s s e s  a t  

t r i a l  who would t e s t i f y  t o  o f f e n s e s  o t h e r  t h a n  

m a n s l a u g h t e r ,  s p e c i f i c a l l y  murde r ,  f o r  which P e t i t i o n e r  

w a s  n o t  on t r i a l .  ( R .  604-605). The t r i a l  c o u r t  

addressed t h a t  s e c o n d  mot ion  p r i o r  t o  j u r y  s e l e c t i o n  on 

t h e  morning of  t h e  f i r s t  d a y  of t r i a l :  

(The  C o u r t )  

The o n l y  way t o  a v o i d  such  a s i t u a -  
t i o n  is  t h a t  t h e  c o u r t  has  t o  l i m i t  
t h e  s t a t e  s t r i c t l y  t o  t h e  o f f e n s e  of 
m a n s l a u g h t e r .  S p e c i f i c a l l y ,  t o  p ro-  
h i b i t  t h e  s t a te  from making any  
r e f e r e n c e  t o  e v e n t s  f o r  which  t h e  
d e f e n d a n t  is n o t  on t r i a l .  T h a t  seems 
l e g i t i m a t e .  

I t o t a l l y  a g r e e .  

Again ,  I ' m  n o t  g o i n g  t o  p r e t r y  t h e  
case. I g r a n t  your  Motion i n  Limine.  

[ N o t e :  t h i s  p o r t i o n  of t h e  t r i a l  t r a n s c r i p t  w a s  

e r r o n e o u s l y  omitted by t h e  c o u r t  r e p o r t e r  a t  t h e  t i m e  

t h e  t r a n s c r i p t  w a s  p r e p a r e d .  It h a s  s u b s e q u e n t l y  been  

t r a n s c r i b e d  and  s h o u l d  be p a r t  of t h e  record. The 

r e l e v a n t  page  w a s  a d d i t i o n a l l y  i n c l u d e d  as an  a p p e n d i x  

t o  P e t i t i o n e r ' s  b r i e f  b e f o r e  t h e  d i s t r i c t  c o u r t  of 

a p p e a l .  1 

F o l l o w i n g  t h e  dea th  of  P e t i t i o n e r ' s  f a t h e r ,  

i n v e s t i g a t i n g  o f f i c e r s  and  t h e  B r o w a r d  County Medical 

Examiner c o n c l u d e d  t h a t  t h e  s h o o t i n g  w a s  an a c c i d e n t  

c a u s e d  by t h e  d i s c h a r g e  of  P e t i t i o n e r ' s  s h o t g u n  as he  

- 3 -  



w a s  removing  it from a case i n  p r e p a r a t i o n  for  c l e a n i n g  

it. P e t i t i o n e r  had t o l d  i n v e s t i g a t o r s  he  w a s  seated on 

a sofa some s i x  feet  from h i s  f a t h e r  when t h e  gun 

somehow d i s c h a r g e d .  The o n l y  t e s t i m o n y  p r o v i d e d  by t h e  

Sta te  a t  t h e  f i r s t  t r i a l  w a s  f r o m  members of 

P e t i t i o n e r ' s  f a m i l y ,  who t e s t i f i e d  t h a t  h e  had t o ld  

them t h a t  h e  p l a n n e d  t h e  murder of h i s  f a t h e r .  ( R .  

602-605, 606-607) .  None of t h e s e  w i t n e s s e s  were called 

a t  t h e  s e c o n d  t r i a l .  I n s t e a d ,  t h e  S t a t e  relied almost 

e x c l u s i v e l y  on t h e  t e s t i m o n y  of a b l o o d- s p a t t e r  e x p e r t ,  

Rod E n g l e r t ,  who t e s t i f i e d  t h a t  b a s e d  on  h i s  

e x a m i n a t i o n  of p h o t o g r a p h s  of  t h e  d e c e d e n t  a n d  tes ts  

c o n d u c t e d  by f i r i n g  s h o t g u n  s h e l l s  i n t o  v a r i o u s  objects  

w i t h  c h a r a c t e r i s t i c s  similar t o  t h e  human h e a d ,  he  f e l t  

t h e  s h o t  t h a t  k i l l e d  t h e  d e c e d e n t  had t o  have  been  a 

" c o n t a c t "  wound f i r e d  f r o m  a d i s t a n c e  of o n e  i n c h  or 

less. ( R .  288-298) .  

P r i o r  t o  t h i s  t e s t i m o n y  b e i n g  p r e s e n t e d  a t  t r i a l ,  

P e t i t i o n e r  o b j e c t e d  t o  i t s  u s e  on several g r o u n d s .  

F i r s t ,  P e t i t i o n e r  a r g u e d  t h a t  s h o u l d  a w i t n e s s  t e s t i f y  

t h a t  someone had placed a gun less t h a n  an  i n c h  from 

someone ' s  head  a n d  p u l l e d  t h e  t r i g g e r ,  t h e  o n l y  l og i ca l  

i n f e r e n c e  f o r  t h e  j u r y  t o  draw would be t h a t  t h e  p e r s o n  

w i t h  t h e  gun  i n t e n d e d  t o  e f f e c t  t h e  d e a t h  of t h e  p e r s o n  

a g a i n s t  whose head  t h e  gun w a s  p r e s s e d .  H e  a l so  prof-  
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fered t h e  t e s t i m o n y  of Capt. H o f f n e r ,  t h e  i n v e s t i g a t o r  

who l ed  t h e  i n v e s t i g a t i o n  of t h e  d e a t h .  A t  d e p o s i t i o n  

Capt.  H o f f n e r  had been  a s k e d  what  crime he  would c h a r g e  

a p e r s o n  w i t h  i f  h e  had e v i d e n c e  of t h e  n a t u r e  M r .  

E n g l e r t  w a s  o f f e r i n g .  Capt. H o f f n e r ' s  r e s p o n s e  w a s  t h a t  

he  would c h a r g e  s u c h  p e r s o n  w i t h  murde r .  (R. 2 8 4 ) .  

P e t i t i o n e r  a r g u e d  t h a t  t h e  blood-spatter expert  s 

t e s t i m o n y  w a s  c l e a r l y  "murder"  t e s t i m o n y ,  a n d  t o  allow 

it would be i n  v i o l a t i o n  of t h e  order g r a n t i n g  t h e  

mo t ion  - i n  l i m i n e .  T h a t  a rgumen t  w a s  rejected a n d  t h e  

t e s t i m o n y  allowed. ( R .  71-79, 286-287) .  

P e t i t i o n e r  n e x t  moved f o r  a m i s t r i a l  on  t h e  g r o u n d  

t h a t  P e t i t i o n e r  had r e a s o n a b l y  assumed t h e  c o u r t  would 

n e v e r  a l l o w  t h e  b l o o d- s p a t t e r  t e s t i m o n y  i n  e v i d e n c e  and 

t h u s  had n o t  o b t a i n e d  a s i m i l a r  exper t  t o  r e f u t e  said 

t e s t i m o n y .  Under s u c h  c i r c u m s t a n c e s ,  P e t i t i o n e r  

s u g g e s t e d  t h a t  a mi s t r i a l  s h o u l d  be g r a n t e d  a n d  t h a t  

P e t i t i o n e r  s h o u l d  have  an  o p p o r t u n i t y  t o  prepare a 

d e f e n s e  f o r  s u c h  unexpected t e s t i m o n y .  (R. 82- 86) .  T h a t  

mo t ion  w a s  d e n i e d .  R. 86 ,  286-287) .  

P e t i t i o n e r  test if ied,  as  h e  had a t  t h e  f i r s t  

t r i a l ,  t h a t  he  and  h i s  f a t h e r  had been  w a t c h i n g  

t e l e v i s i o n  a f t e r  t h e i r  e v e n i n g  meal. P e t i t i o n e r  b r o u g h t  

h i s  s h o t g u n  a n d  c l e a n i n g  k i t  i n t o  t h e  room i n  

a n t i c i p a t i o n  of a p e n d i n g  h u n t i n g  t r i p .  A s  h e  began  t o  

- 5 -  



remove the gun from its case while seated on a sofa 

some six feet from his father, the weapon somehow 

discharged and struck his father. ( R .  417-424). 

Petitioner called Dr. Larry Tate as a witness. Dr. 

Tate, an assistant medical examiner, conducted an 

investigation into the deceased's death and determined 

it to have been accidental. On cross-examination, the 

State asked: even if Petitioner did indeed fire the 

shotgun four to six feet from his father, how could Dr. 

Tate be certain Petitioner did not intentionally shoot 

his father from that distance? (R. 164). Petitioner's 

immediate motions for a curative jury instruction and 

mistrial were denied. ( R .  165-167). 

At the trial's conclusion, the jury returned a 

verdict of guilty of manslaughter. ( R .  688). 

Following the verdict, Petitioner moved for a 

judgment of acquittal on the basis that the 

Information, which was filed more than four and 

one-half years after the alleged offense, was fatally 

flawed in that on its face it was barred by the statute 

of limitations. Section 775.15, Florida Statutes 

(19811, provides that prosecution for a first-degree 

felony must be commenced within four years, and 

prosecution for any lesser felony must be commenced 

within three years. Petitioner argued that since the 
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"Re-File Information" on its face was filed outside the 

applicable statute of limitations and contained no 

appropriate language linking it to an earlier, timely 

commenced prosecution, the prosecution was barred. (R. 

569- 570,  6 7 2 - 6 7 3 ) .  That motion was denied (R. 710- 7131,  

as was a motion for new trial. (R. 6 7 6 ) .  

Petitioner raised three issues on the ensuing 

appeal: (1) the bar of the statute of limitations; ( 2 )  

error in allowing "murder" evidence in the manslaughter 

trial; and ( 3 )  failure of the trial court to grant a 

mi s tr i a1 upon announcing during trial that "murder I' 

evidence would be admissible. 

The Fourth District Court of Appeal affirmed 

Petitioner ' s  judgment of conviction and stated that 

only the first of the points on appeal merited 

consideration. That court concluded: 

The record in this case contains no 
suggestion that the appellant was ham- 
pered in the slightest in the prepara- 
tion of his defense. He was always on 
notice of the criminal activity with 
which he was charged, i.e., the unlawful 
demise of his father at his hands. The 
original information charging first 
degree murder progressed expeditiously 
resulting in the first manslaughter 
verdict. Due to errors in the trial this 
court reversed that conviction for a new 
trial. Six weeks after our mandate 
issued, a new information was filed as 
appears appropriate. Jeopardy had surely 
attached as to a l l  degrees of homicide 
greater than manslaughter, thus preclud- 
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i n g  u s e  of  t h e  o r i g i n a l  i n f o r m a t i o n  
c h a r g i n g  murder  i n  t h e  f i r s t  degree. The  
new i n f o r m a t i o n ,  s t y l e d  " R e - f i l e  I n f o r -  
m a t i o n  for  M a n s l a u g h t e r "  c h a r g e d  t h e  
same d e f e n d a n t  w i t h  c o m m i t t i n g  t h e  same 
crime of w h i c h  h e  had been  o r i g i n a l l y  
c o n v i c t e d .  The par t ies ,  t h e  s u b j e c t  
matter, t h e  dates i n v o l v e d  -- e v e r y t h i n g  
i n v o l v e d  w a s  t h e  s a m e ;  except t h e  crime 
c h a r g e d  w a s  a s u b s t a n t i a l l y  lesser 
degree of  t h e  crime charged i n  t h e  f i r s t  
i n f o r m a t i o n .  The f i r s t  t a c t i c  t a k e n  by 
a p p e l l a n t  i n  t h e  s e c o n d  phase of t h e  
case af te r  t h e  new i n f o r m a t i o n  w a s  f i l e d  
w a s  h i s  s u c c e s s f u l  move t o  p r e c l u d e  t h e  
a d d u c t i o n  of any  e v i d e n c e  by t h e  s t a t e  
s u p p o r t i n g  premeditated f i r s t  degree 
murder  . 

It t h u s  appears t o  u s  t h a t  t h e  
p r o s e c u t i o n  u n d e r  t h e  s e c o n d  i n f o r m a t i o n  
w a s  manda ted  by t h e  reversal of t h e  
o r i g i n a l  c o n v i c t i o n  by t h i s  c o u r t  and  
t h a t  it w a s  clear t o  a l l  i n v o l v e d  a 
c o n t i n u a t i o n  of t h e  o r i g i n a l  p r o s e c u-  
t i o n ,  which  i n  no way p r e j u d i c e d  appel- 
l a n t .  W e ,  therefore,  h o l d  t h a t  t h e  
s t a t u t e  of l i m i t a t i o n s  w a s  t o l l e d  by t h e  
f i l i n g  of t h e  o r i g i n a l  i n f o r m a t i o n  a n d  
c o n t i n u e d  t o  be  t o l l e d  t h r o u g h o u t  t h e  
p r o s e c u t i o n s  u n d e r  t h e  s e c o n d  i n fo rma-  
t i o n .  

Because  t h e r e  are cases c o n t a i n i n g  
l a n g u a g e  t h a t  m igh t  appear t o  c o n f l i c t  
w i t h  o u r  h o l d i n g  h e r e ,  s u c h  as Mead -- v. 
S ta te ,  1 0 1  So.2d 373  ( F l a .  19581 ,  and  
Rub in  v. State,  390 So.2d 322 (Fla .  
19801 ,  a n d  b e c a u s e  w e  be l ieve  t h i s  is a 
q u e s t i o n  of great  p u b l i c  i m p o r t a n c e ,  we  
c e r t i f y  t h e  f o l l o w i n g  q u e s t i o n  t o  t h e  
Supreme Cour t  of Florida.  . . . 

Fr idovich  v. S ta te ,  s u p r a  1 4  F.L.W. a t  100. 
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SUMMARY O F  T H E  ARGUMENT 

In its manslaughter prosecution of Petitioner, the 

State failed to plead or prove an offense committed 

within the statute of limitations. 

On its face, the "Re-file Information" sets out a 

time-barred offense. Although events may toll the run- 

ning of the statute of limitations, those events must 

be set out in the charging instrument. If the tolling 

event is a prior prosecution, the "amended" information 

must establish a "linkage" to that prosecution by re- 

ferring to it by number or in some other manner to 

facially demonstrate the continuation of a former pros- 

ecution. In no case in which the subsequent instrument 

charges a different crime than that in the instrument 

which is ostensibly the subject of continuation has a 

defendant been held to answer absent such linkage. 

Petitioner had no obligation to raise this issue 

prior to trial. It is well established that the issue 

may be raised at trial, post-trial, or for the first 

time on appeal. Petitioner raised the issue at the jury 

charge conference. The State had the opportunity to 

seek amendment of this information, but failed to do 

so. It is thereby bound by it and by the statute of 

limitations. 

- 9 -  



Even i f  t h i s  C o u r t  were t o  recede f rom p r e c e d e n t  

and  f i n d  t h i s  i n f o r m a t i o n  t o  be s u f f i c i e n t  t o  s u p p o r t  a 

c o n v i c t i o n ,  P e t i t i o n e r  is  n e v e r t h e l e s s  e n t i t l e d  t o  

d i s c h a r g e  b e c a u s e  t h e  e v i d e n c e  adduced  a t  t r i a l  proved 

t h e  b a r  of t h e  s t a t u t e  of  l i m i t a t i o n s .  When t h e  Sta te  

relies on " t o l l i n g "  e v e n t s ,  it is r e q u i r e d  t o  p r o v e  

s u c h  e v e n t s  a t  t r i a l .  

The j u r i s d i c t i o n  of t h i s  C o u r t  e x t e n d s  t o  a l l  

i s s u e s  i n  t h i s  case, n o t  j u s t  t h e  l i m i t a t i o n s  q u e s t i o n  

upon which review has  been g r a n t e d .  Two o ther  errors of 

t h e  t r i a l  c o u r t  r e q u i r e  reversal of P e t i t i o n e r ' s  

c o n v i c t i o n ,  a l t h o u g h  n o t  h i s  d i s c h a r g e .  

T h e  f i r s t  s u c h  error is t h e  u s e  of  e x p e r t  t e s t i-  

mony by t h e  S t a t e  t o  e s t a b l i s h  p r e m e d i t a t i o n  and  i n t e n t  

on t h e  p a r t  of P e t i t i o n e r  -- proof of f i r s t - d e g r e e  

murder  i n  a m a n s l a u g h t e r  case. T h i s  i s s u e  and  a l l  

i s s u e s  of i n t e n t ,  other  t h a n  t h a t  u n d e r l y i n g  manslaugh-  

t e r ,  w e r e  decided i n  P e t i t i o n e r ' s  f a v o r  i n  t h e  f i r s t  

t r i a l .  The co l l a t e ra l  e s t o p p e l  a s p e c t  of d o u b l e  

j e o p a r d y  p r e c l u d e d  t h e  u s e  of murder e v i d e n c e  i n  t h e  

m a n s l a u g h t e r  t r i a l .  

The second  error is c l o s e l y  related. The "murder"  

e v i d e n c e  w h i c h  w a s  i m p e r m i s s i b l y  p e r m i t t e d  a t  t r i a l  had 

p r e v i o u s l y  been e x c l u d e d  by t h e  g r a n t i n g  of a mot ion  in 
l i m i n e .  T h i s  s u r p r i s e  r e c e s s i o n  of t h e  t r i a l  c o u r t  f rom 
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i t s  own order l e f t  P e t i t i o n e r  w i t h o u t  adequate oppor- 

t u n i t y  t o  r e s p o n d  t o  t h e  "murder" e v i d e n c e ,  a n d  h i s  

t i m e l y  m o t i o n  f o r  m i s t r i a l  s h o u l d  have  been  g r a n t e d .  I f  

P e t i t i o n e r  is n o t  e n t i t l e d  t o  d i s c h a r g e ,  h e  i s  a t  least  

e n t i t l e d  t o  an  o p p o r t u n i t y  fo r  a f a i r  t r i a l  f r e e  of 

su rpr i se .  

ARGUMENT 

I. THE CONVICTION OF PETITIONER WAS 
BASED UPON AN INFORMATION THAT 
FACIALLY ESTABLISHED THE BAR O F  THE 
STATUTE O F  LIMITATIONS AND SET OUT 
NO FACTS TO ESTABLISH LEGALLY SUF- 
FICIENT " LINKAGE"  TO ANY PRIOR 
CHARGING INSTRUMENT. 

The m a n s l a u g h t e r  i n f o r m a t i o n  s t y l e d  " R e- f  i l e  

I n f o r m a t i o n "  w a s  f i l e d  on Sep tember  18,  1986 ,  and  

a l leged a n  o f f e n s e  on December 4, 1981 .  On i t s  face, 

t h e r e f o r e ,  t h e  "Re-f i l e "  w a s  o u t s i d e  t h e  t h r e e - y e a r  

s t a t u t e  of l i m i t a t i o n s  f o r  m a n s l a u g h t e r .  § 775.15,  Fla. 

Stat. ( 1 9 8 1 ) .  

The F o u r t h  D i s t r i c t  C o u r t  of Appeal s ta ted t h a t  it 

w a s  "clear" t h a t  t h e  " R e - f i l e "  w a s  a c o n t i n u a t i o n  of 

t h e  o r i g i n a l  p r o s e c u t i o n ,  e v e n  t hough  p r i o r  d e c i s i o n s  

o f  t h i s  C o u r t  r e a c h  a c o n t r a r y  c o n c l u s i o n .  A s  s ta ted  

m o s t  r e c e n t l y  i n  Rub in  v .  S t a t e ,  390 So.2d 322  ( F l a .  

1980  1 : 
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A s u b s e q u e n t l y  f i l e d  i n f o r m a t i o n ,  which 
c o n t a i n s  l a n g u a g e  i n d i c a t i n g  t h a t  it i s  
a c o n t i n u a t i o n  o f  t h e  same p r o s e c u t i o n ,  
t i m e l y  commenced w i l l  n o t  be  c o n s i d e r e d  
a n  abandonment  of t h e  f i r s t  i n f o r m a t i o n  
a n d  t h e r e f o r e  w i l l  n o t  be b a r r e d  by t h e  
s t a t u t e  of l i m i t a t i o n s .  Mead v. S t a t e ,  
1 0 1  So .2d  373 ( F l a . 1 9 5 8 ) ;  S t a t e  vI. 
A d j m i ,  170  So .2d  340 ( F l a .  3d DCA 1965). 

The q u e s t i o n  t h e n  is whe the r  t h e  
s e c o n d  i n f o r m a t i o n  is  a c o n t i n u a t i o n  of 
t h e  p r o s e c u t i o n  t i m e l y  commenced on J u n e  
1, 1977 .  The answer  t u r n s  on w h e t h e r  t h e  
l a n g u a g e ,  " R e f i l e  of Case N o .  77- 4257,"  
c o n t a i n e d  on t h e  s e c o n d  i n f o r m a t i o n  is  
s u f f i c i e n t  t o  l i n k  it t o  t h e  f i r s t  
i n f o r m a t i o n  so as t o  e v i d e n c e  a c o n t i n u -  
a t i o n  of t h e  same p r o s e c u t i o n .  Mead v. 
S t a t e ;  S t a t e  v. A d j m i .  

390 So.2d a t  324.  

T h i s  Cour t  h a s  r e a c h e d  d i f f e r i n g  c o n c l u s i o n s  on 

s u c h  " l i n k a g e ,  'I d e p e n d e n t  upon t h e  pa r t i cu l a r  word ing  

of t h e  s u b s e q u e n t  or "amended" c h a r g i n g  i n s t r u m e n t .  

I n  Mead v. S t a t e ,  1 0 1  So .2d  373 ( F l a .  19581 ,  

p r o s e c u t i o n  w a s  commenced by a n  i n f o r m a t i o n  s e t t i n g  o u t  

t w o  c o u n t s  of t h e f t  o f  copper w i r e ,  w i t h  w e i g h t s  of t h e  

"Amended I n f o r m a t i o n ,  I' which  a p p a r e n t l y  combined t h e  

poundage  of t h e  w i r e  i n t o  a s i n g l e  g r a n d  l a r c e n y  c o u n t  

a n d  changed  t h e  dates. A t h i r d  i n f o r m a t i o n ,  e n t i t l e d  

"Second Amended I n f o r m a t i o n  f o r  Grand L a r c e n y ,  It w a s  

t h e n  f i l e d  which  replicated a l l  t h e  a l l e g a t i o n s  of t h e  

f i r s t  c o u n t  of t h e  o r i g i n a l  i n f o r m a t i o n .  T h i s  t h i r d  
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i n s t r u m e n t ,  upon which  t h e  d e f e n d a n t  w a s  c o n v i c t e d ,  w a s  

f i l e d  a f ter  t h e  r u n n i n g  of t h e  s t a t u t e  of l i m i t a t i o n s .  

T h i s  C o u r t  r e v e r s e d  t h a t  a p p e l l a n t ' s  c o n v i c t i o n  on t h e  

basis  t h a t  other t h a n  t h e  u s e  of t h e  word "amended,"  

"there w a s  n o t h i n g  t o  l i n k  it [ t h e  Second  Amended 

I n f o r m a t i o n ]  t o  t h e  f i r s t  o n e  so w e  h e l d  t h a t  t h e  f i r s t  

o n e  had b e e n  abandoned ."  Rubin  v .  S ta te ,  s u p r a  390 

So .2d  a t  324 ( e x p l a i n i n g  Mead v.  S ta te ,  s u p r a ) .  

I n  D i S t e f a n o  v.  L a n g s t o n ,  274 So.2d 533  (F la .  

1 9 7 3 ) ,  t h i s  C o u r t  f ound  wha t  it termed t o  be "magic 

l i n k a g e  l a n g u a g e , "  274 So .2d  a t  535, where an  

i n f o r m a t i o n  w a s  amended " t o  add f a c t u a l  data r e g a r d i n g  

dates of  t h e  i n i t i a l  i n d i c t m e n t s  a n d  service of arrest  

w a r r a n t s  upon t h e  d e f e n d a n t s  a t  ear l ier  dates w i t h i n  

t h e  two- year  s t a t u t e .  . . . I' Id .  F u r t h e r ,  t h e  same 

c o n s p i r a c y  o f f e n s e  w a s  a l leged i n  b o t h  i n s t r u m e n t s .  

S u f f i c i e n t  " l i n k a g e "  w a s  l i k e w i s e  f o u n d  i n  Rubin  

v. S ta te ,  s u p r a ,  where t h e  "amended" i n f o r m a t i o n  

charged t h e  same crime a n d  changed  o n l y  a s l i g h t  

i n a c c u r a c y  i n  t h e  name of t h e  corporate v i c t i m .  390 

So.2d a t  324.  See a l so ,  S ta te  v. Garofalo, 453 So.2d 

905 ( F l a .  4 t h  DCA 1 9 8 4 )  ( l i n k a g e  f o u n d  where  new 

i n f o r m a t i o n  s ta ted "ref i l e  case number 78-3887 CF,  'I 

charged s a m e  crime and  al leged same fac ts  w i t h  excep- 

t i o n  of  name of v i c t i m ) ;  Domberg v. S ta te  ex rel .  
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P e a c h ,  443 So .2d  1 1 9  ( F l a .  1st DCA 19831 ,  r e v i e w  

d e n i e d ,  449 So .2d  264 ( F l a .  1 9 8 4 )  ( l i n k a g e  f o u n d  f o r  

"amended i n d i c t m e n t "  c h a r g i n g  same crime i n  verbatim 

l a n g u a g e ) ;  S t a t e  v. A d j m i ,  1 7 0  So .2d  340,  342 n .4  ( F l a .  

3d DCA 1 9 6 4 )  ( l i n k a g e  e s t a b l i s h e d  by r e c i t a t i o n  i n  

s u b s e q u e n t  i n f o r m a t i o n  of h i s t o r y  of p r o c e e d i n g  1 .  

The common t h r e a d  t h r o u g h  t h e s e  cases is t h a t  

l i n k a g e  is e s t a b l i s h e d  by a l l e g i n g  t h e  same o f f e n s e  

and /o r  by making r e f e r e n c e  t o  t h e  e x i s t e n c e  of  t h e  

pr ior  c h a r g e  by case number or date. None o f  t h e s e  

e l e m e n t s  are p r e s e n t  h e r e .  

The "Re-f i l e  I n f o r m a t i o n  f o r  M a n s l a u g h t e r "  i n  t h e  

case s u b  j u d i c e  c h a r g e s  a d i f f e r e n t  crime t h a n  t h e  

i n d i c t m e n t  r e t u r n e d  on J a n u a r y  1 4 ,  1983 ,  which  c h a r g e d  

t h a t  P e t i t i o n e r  e f f e c t e d  t h e  d e a t h  of h i s  f a t h e r  "from 

a p r e m e d i t a t e d  d e s i g n "  a n d  committed murder  i n  t h e  

f i r s t  degree. § 782.04,  zla. S t a t .  ( 1 9 8 1 ) .  No th ing  i n  

t h e  " R e- f i l e "  l i n k s  t h i s  c h a r g i n g  i n s t r u m e n t  t o  t h e  

p r io r  c h a r g i n g  i n s t r u m e n t  o t h e r  t h a n  t h a t  some ( b u t  n o t  

a l l )  of t h e  f a c t s  a l leged are t h e  same. T h i s  case 

t h e r e f o r e  is g o v e r n e d  by Mead v .  S t a t e ,  supra ,  a n d  is 

outs ide  a l l  of  t h e  v a r i o u s  " l i n k a g e "  e x c e p t i o n s  

d i s c u s s e d  above .  

T h i s  " R e - f i l e "  i n f o r m a t i o n ,  which on i t s  face 

shows t h e  r u n n i n g  of t h e  s t a t u t e  of l i m i t a t i o n s ,  i s  n o t  

m e r e l y  " t e c h n i c a l l y "  f l a w e d .  It  is s u b s t a n t i a l l y  
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d e f e c t i v e  b e c a u s e  it f a i l s  t o  a l lege an  o f f e n s e  t o  

which  t h e  a c c u s e d  c a n  l e g a l l y  be  h e l d  t o  answer .  The 

d i s t r i c t  c o u r t  of appeal,  however ,  w a s  of t h e  o p i n i o n  

t h a t  t h e  s t a t u t e  of l i m i t a t i o n s  is  a mere " n o t i c e "  

p r o v i s i o n ,  and  t h a t  P e t i t i o n e r  w a s  r e q u i r e d  t o  show 

some " p r e j u d i c e "  from t h e  s u b s t a n t i a l l y  d e f e c t i v e  

i n f o r m a t i o n .  

The s t a t u t e  of l i m i t a t i o n s  i s  t o  be " l i b e r a l l y  

c o n s t r u e d "  i n  f a v o r  of  c r i m i n a l  d e f e n d a n t s  who have  no 

r e s p o n s i b i l i t y  t o  plead it as a bar t o  t h e i r  

p r o s e c u t i o n .  Mead v. S t a t e ,  s u p r a  1 0 1  So.2d a t  375. 

Accord, S t a t e  v. King ,  282 So.2d 1 6 2 ,  1 6 5  ( F l a .  1 9 7 3 ) .  

A s  more r e c e n t l y  s ta ted  by t h i s  C o u r t :  

[ T l h e  s t a t e  mus t  show i n  t h e  i n f o r m a t i o n  
or i n d i c t m e n t  t h a t  t h e  p r o s e c u t i o n  " f o r  
t h e  o f f e n s e  c h a r g e d "  h a s  begun w i t h i n  
t h e  s t a t u t e  of l i m i t a t i o n s .  H o r t o n  v. 
Mayo, 1 5 3  F l a .  611 ,  1 5  So.2d 327 ( 1 9 4 3 ) ;  
Rouse  v. S t a t e ,  44 F l a .  1 4 8 ,  32 So. 784 
( 1 9 0 2 ) .  The c h a r g i n g  document  may m e e t  
t h i s  r e q u i r e m e n t  by showing  on i t s  face 
t h e  date o f  t h e  crime a n d  t h e  date t h e  
document  i s s u e d .  I f ,  however ,  it appears 
f r o m  t h e  date shown on t h e  c h a r g i n g  
document  t h a t  t h e  s t a t u t e  of l i m i t a t i o n s  
may h a v e  r u n ,  t h e  s t a t u e  mus t  al lege 
fac ts  n e c e s s a r y  t o  show t h e  s t a t u t e  w a s  
t o l l e d  for  t h e  o f f e n s e  c h a r g e d  before 
p r o s e c u t i o n  commenced. 

S t u r d i v a n  v. S t a t e ,  419  So .2d  300 ,  301-02 ( F l a .  1 9 8 2 ) .  

I n  t h e  case s u b  j u d i c e ,  P e t i t i o n e r  raised t h e  f a c t  

t h a t  t h e  o f f e n s e  as c h a r g e d  w a s  b a r r e d  by t h e  s t a t u t e  
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of l i m i t a t i o n s  by s p e c i f i c a l l y  o b j e c t i n g  t o  t h e  t r i a l  

c o u r t ' s  i n t e n t i o n  n o t  t o  g ive  a s t a t u t e - o f - l i m i t a t i o n s  

j u r y  i n s t r u c t i o n .  ( R .  554-555) .  P e t i t i o n e r  a l so  moved 

for  a directed v e r d i c t  on t h e  g r o u n d  t h a t  t h e  c h a r g e d  

o f f e n s e  w a s  barred by t h e  s t a t u t e  o f  l i m i t a t i o n s  ( R .  

569-570, 672-673)  a n d  moved f o r  a new t r i a l  on t h a t  

g r o u n d .  (R. 6 7 6 ) .  The i s s u e  t h e r e f o r e  w a s  t i m e l y  raised 

a n d  p r e s e r v e d .  The d e f e n d a n t  h a s  no b u r d e n  o f  r a i s i n g  

t h e  i s s u e  of t h e  s t a t u t e  of l i m i t a t i o n s  p r i o r  t o  or 

d u r i n g  t h e  t r i a l .  A d e f e n d a n t  may raise it for t h e  

f i r s t  t i m e  on a mo t ion  for  new t r i a l .  Mead v. S t a t e ,  

s u p r a  1 0 1  So.2d a t  375.  A d e f e n d a n t  may e v e n  raise it 

f o r  t h e  f i r s t  t i m e  on appeal. Maqu i r e  v. S t a t e ,  453 

So.2d 438,  440 (F la .  2d DCA 1 9 8 4 ) .  

The S t a t e  w a s  on n o t i c e  t h a t  t h e  s t a t u t e  of 

l i m i t a t i o n s  w a s  i n  i s s u e  p r i o r  t o  s u b m i s s i o n  of t h e  

case t o  t h e  j u r y .  The S t a t e  c h o s e  t o  s t a n d  on t h e  

" R e- f  i l e  I n f o r m a t i o n "  r a t h e r  t h a n  s e e k i n g  amendment a n d  

a t t e m p t i n g  l i n k a g e .  The S t a t e  c l e a r l y  had t h i s  r i g h t  

a n d  t h e  o p p o r t u n i t y  t o  exercise it, b u t  it elected n o t  

t o  do so. - See, Budd v.  S t a t e ,  477 So.2d 52 ( F l a .  2d DCA 

1 9 8 5 ) ;  H o l l a n d  v .  S t a t e ,  359 So.2d 2 8  ( F l a .  3d DCA 

1978  1 .  

The "Re-f i l e  I n f o r m a t i o n "  stood a l o n e  a n d  

predicated j u r i s d i c t i o n  over A p p e l l a n t  on a n  o f f e n s e  
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which  on i t s  f a c e  w a s  t i m e- b a r r e d .  I t  set o u t  an  

e n t i r e l y  new o f f e n s e  a n d  a n  e n t i r e l y  d i f f e r e n t  s c i e n t e r  

t h a n  t h a t  i n  t h e  i n d i c t m e n t .  N o  l i n k a g e  w h a t s o e v e r  w a s  

set o u t  t o  e s t a b l i s h  a " c o n t i n u a t i o n "  of p r o s e c u t i o n .  

The d e c i s i o n  be low mus t  t h e r e f o r e  be reversed a n d  

P e t i t i o n e r  ordered t o  be d i s c h a r g e d .  

11. THE STATE PROVED AT TRIAL THAT THE 
STATUTE OF LIMITATIONS HAD RUN AND 
INTRODUCED NO EVIDENCE THAT THE 
STATUTE HAD BEEN TOLLED. 

P e t i t i o n e r ' s  b r i e f  before t h e  F o u r t h  D i s t r i c t  

C o u r t  of  Appea l  r e p e a t e d l y  emphas i zed  t h a t  t h e  S t a t e  

mus t  n o t  o n l y  al lege c o m p l i a n c e  w i t h  t h e  s t a t u t e  of 

l i m i t a t i o n s  b u t  a l so  t h a t  t h e  S t a t e  mus t  prove s u c h  

c o m p l i a n c e  as  a matter o f  f a c t .  T h e  o p i n i o n  below 

w h o l l y  f a i l s  t o  address t h i s  i s s u e .  

I n  t h e  case s u b  j u d i c e  t h e  e v i d e n c e  of t h e  S t a t e  

proved o n l y  a n  o f f e n s e  b a r r e d  by t h e  s t a t u t e  of l i m i t a -  

t i o n s ,  a n d  no e v i d e n c e  w a s  p r e s e n t e d  t h a t  t h e  s t a t u t e  

of l i m i t a t i o n s  may have  been  t o l l e d  i n  a n y  manner .  

T h i s  C o u r t  h a s  c o n s i s t e n t l y  h e l d  t h a t  t h e  b u r d e n  

of  p r o o f  is on t h e  p r o s e c u t i o n  t o  prove a t  t r i a l  t h a t  

t h e  o f f e n s e  w a s  committed w i t h i n  t h e  s t a t u t o r y  per iod 

o f  l i m i t a t i o n .  Lowe v .  S t a t e ,  1 5 4  F l a .  730,  1 9  So .2d  

106, 107-08 ( 1 9 4 4 ) .  " [ N l o t  o n l y  s h o u l d  t h e  i n f o r m a t i o n  
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show or a l l ege ,  b u t  t h e  S t a t e  mus t  prove, t h e  i n s t i t u -  

t i o n  of p r o s e c u t i o n  f o r  t h e  o f f e n s e  c h a r g e d  w i t h i n  [ t h e  

l i m i t a t i o n s  pe r iod] . "  H o r t o n  v. Mayo, 1 5 3  Fla.  611 ,  15 

So.2d 327 ,  328 ( 1 9 4 3 ) .  S e e  a l so ,  S t a t e  v.  King ,  2 8 2  

So.2d 1 6 2 ,  164- 65 ( F l a .  1 9 7 3 ) ;  Mead v. S ta te ,  s u p r a  1 0 1  

So.2d a t  375. 

I n  S t a t e  v. A k e r s ,  370 So.2d 8 1  ( F l a .  1st DCA 

19791 ,  t h e  S t a t e  f i l e d  a n  i n f o r m a t i o n  on December 7, 

1977 ,  which  c h a r g e d  a n  armed r o b b e r y  on J u l y  2 8 ,  1973.  

The d e f e n d a n t  moved t o  d i smi s s  on  t h e  g r o u n d  of t h e  

s t a t u t e  of l i m i t a t i o n s .  A t  a h e a r i n g  on t h i s  m o t i o n ,  

t h e  S t a t e  adduced  e v i d e n c e  t h a t  t h e  s t a t u t e  of 

l i m i t a t i o n s  had been  t o l l e d  by t h e  i s s u a n c e  of an  

arrest  w a r r a n t .  The d e f e n d a n t  w a s  c o n v i c t e d  a t  t r i a l ,  

b u t  t h e  d i s t r i c t  c o u r t  of appeal reversed on t h e  g r o u n d  

t h a t  t h e  d e f e n d a n t ' s  m o t i o n  fo r  judgment  of a c q u i t t a l  

s h o u l d  h a v e  been  g r a n t e d  b e c a u s e  t h e  S t a t e  had f a i l e d  

t o  prove a t  t r i a l  t h a t  t h e  s t a t u t e  of l i m i t a t i o n s  had 

been  t o l l e d .  S e e  a l so ,  a q i o r n o  v. S t a t e ,  523  So.2d 

644,  645 ( F l a .  2d DCA 1 9 8 8 )  ( S t a t e  c a n n o t  r e l y  on 

d e f e n d a n t ' s  a b s e n c e  from s ta te  as t o l l i n g  s t a t u t e  when 

S t a t e  d id  n o t  prove s u c h  a b s e n c e ) .  

T h i s  C o u r t  h a s  l i k e w i s e  r e c o g n i z e d  t h a t  t h e  i s s u e  

o f  t o l l i n g  mus t  be p r o v e n  t o  t h e  t r ie r  of f a c t .  See, 
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H o r t o n  v. Mayo, s u p r a  15  So.2d a t  329. cf., S t u r d i v a n  

v. S t a t e ,  s u p r a  419 So .2d  a t  302. 

N o  e v i d e n c e  w a s  i n t r o d u c e d  a t  t h e  t r i a l  of 

P e t i t i o n e r  t o  show t h a t  t h e  s t a t u t e  of l i m i t a t i o n s  w a s  

t o l l e d  i n  a n y  manner .  P e t i t i o n e r  mus t  t h e r e f o r e  be 

ordered t o  be d i s c h a r g e d .  

111. THE TRIAL COURT ERRED I N  ALLOWING 
THE INTRODUCTION OF MURDER TESTI- 
MONY I N  A MANSLAUGHTER TRIAL. 

P e t i t i o n e r  was p r e v i o u s l y  i n d i c t e d  a n d  t r ied  fo r  

first-degree murde r .  The j u r y ' s  v e r d i c t  of  m a n s l a u g h t e r  

n e c e s s a r i l y  meant  t h e  j u r y  a c q u i t t e d  P e t i t i o n e r  of t h e  

o f f e n s e s  of  f i r s t  and  s e c o n d- d e g r e e  murde r .  S e c t i o n  

782.07,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 )  d e f i n e s  m a n s l a u g h t e r  i n  

p a r t  as f o l l o w s :  

The k i l l i n g  of a human b e i n g  by t h e  a c t ,  
p r o c u r e m e n t  or c u l p a b l e  n e g l i g e n c e  of 
a n o t h e r ,  w i t h o u t  l a w f u l  j u s t i f i c a t i o n  
a c c o r d i n g  t o  t h e  p r o v i s i o n s  of C h a p t e r  
776 a n d  i n  cases i n  which  s u c h  k i l l i n g  
s h a l l  n o t  be e x c u s a b l e  h o m i c i d e  or mur- 
der, a c c o r d i n g  t o  t h e  p r o v i s i o n s  o f  t h i s  
c h a p t e r ,  s h a l l  be deemed m a n s l a u g h t e r .  

(Emphas i s  added. 1 C l e a r l y ,  m a n s l a u g h t e r  is t h e  t a k i n g  

of a n o t h e r ' s  l i f e  w i t h o u t  t h e  i n t e n t  t o  commit f i r s t  or 

s e c o n d- d e g r e e  murde r .  Thus ,  a n y  e v i d e n c e  as t o  a n o t h e r ,  

h i g h e r  degree of crime would be i r r e l e v a n t  a n d  

p r e j u d i c i a l  a t  t r i a l  a n d  s h o u l d  be p r o h i b i t e d .  I n d e e d ,  
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even  i f  s u c h  e v i d e n c e  s h o u l d  somehow be found  r e l e v a n t ,  

it s h o u l d  be e x c l u d e d  b e c a u s e  of t h e  o b v i o u s  p r e j u d i c e  

and  c o n f u s i o n  of i s s u e s  which would be t h e  i n e v i t a b l e  

consequence  of  a j u r y  b e i n g  t o ld  P e t i t i o n e r  w a s  on 

t r i a l  f o r  a d e a t h  n o t  i n v o l v i n g  murde r ,  followed by t h e  

Sta te  p r e s e n t i n g  t e s t i m o n y  and  a rgument  t o  t h e  e f f e c t  

t h a t  P e t i t i o n e r  committed a murder .  S e c t i o n  90 .403 ,  

F lor ida  S t a t u t e s  ( 1 9 8 3  1 c o n f r o n t s  such  a s i t u a t i o n  

s q u a r e l y :  

R e l e v a n t  e v i d e n c e  is i n a d m i s s i b l e  i f  t h e  
probat ive  v a l u e  is s u b s t a n t i a l l y  o u t -  
weighed by t h e  d a n g e r  of u n f a i r  p r e j u -  
dice,  c o n f u s i o n  of  i s s u e s ,  m i s l e a d i n g  
t h e  j u r y ,  or n e e d l e s s  p r e s e n t a t i o n  of 
c u m u l a t i v e  e v i d e n c e .  

Thus ,  o n l y  t e s t i m o n y  d i r e c t l y  r e l e v a n t  t o  t h e  o f f e n s e  

of m a n s l a u g h t e r  s h o u l d  be a d m i s s i b l e  a t  t r i a l .  

T h e r e  i s  y e t  a n o t h e r  r e a s o n  why t h e  t r i a l  c o u r t  

s h o u l d  have  l i m i t e d  t h e  S t a t e  t o  p r e s e n t a t i o n  of 

t e s t i m o n y  which addressed t h e  e l e m e n t s  of  m a n s l a u g h t e r .  

The  F i f t h  Amendment's p r o h i b i t i o n  a g a i n s t  d o u b l e  

j e o p a r d y  embodies  t h e  c o n c e p t  of col la tera l  e s t o p p e l ,  

p r o h i b i t i n g  t h e  Sta te  f rom r e q u i r i n g  a d e f e n d a n t  t o  

" r u n  t h e  g a u n t l e t "  by a g a i n  h a v i n g  t o  d e f e n d  h i m s e l f  

a g a i n s t  f a c t u a l  i s s u e s  which  have  p r e v i o u s l y  been  

decided i n  h i s  favor .  A b r i e f  review of case l a w  

- 20 - 



d e m o n s t r a t e s  t h e  h i s t o r y  a n d  c o n t i n u e d  v i t a l i t y  of t h i s  

c o n c e p t .  

On J u l y  1 0 ,  1 9 6 0 ,  s i x  men engaged  i n  a M i s s o u r i  

p o k e r  game w e r e  c o n f r o n t e d  by t h r e e  or f o u r  masked a n d  

armed men who r o b b e d  them.  Bob F r e d  Ashe w a s  arrested 

a n d  c h a r g e d  w i t h  r o b b i n g  one of t h e  v i c t ims .  F o l l o w i n g  

a t r i a l  a t  which Ashe p r e s e n t e d  a n  a l i b i  d e f e n s e ,  a 

j u r y  f o u n d  him n o t  g u i l t y .  S i x  weeks l a t e r  h e  w a s  t r i e d  

a g a i n  f o r  t h e  r o b b e r y  of a n o t h e r  p a r t i c i p a n t  i n  t h e  

p o k e r  game. A s h e ' s  m o t i o n  t o  d i smi s s  on d o u b l e  j e o p a r d y  

g r o u n d s  w a s  d e n i e d  a n d  h e  w a s  c o n v i c t e d  a n d  i m p r i s o n e d .  

A s h e ' s  case e v e n t u a l l y  f o u n d  i t s  way t o  t h e  U n i t e d  

S t a t e s  Supreme C o u r t .  I n  a l andmark  d e c i s i o n  h i s  

c o n v i c t i o n  w a s  reversed on t h e  bas is  t h a t ,  o n c e  t h e  

i s s u e  of whe the r  Ashe w a s  o n e  o f  t h e  r o b b e r s  had been  

resolved i n  h i s  f a v o r ,  t h e  S t a t e  w a s  p r e c l u d e d  f r o m  

r e q u i r i n g  h im t o  r e l i t iga te  t h e  f ac t .  Ashe v. Swenson,  

397 U.S. 436,  90 S. C t .  1189 ,  25  L. Ed .  2d 469 ( 1 9 7 0 ) .  

The C o u r t  i n  Ashe went  on t o  state:  

[C lo l l a t e r a l  es toppel  is  an  awkward 
p h r a s e ,  b u t  it s t a n d s  for an  extremely 
i m p o r t a n t  p r i n c i p l e  i n  our a d v e r s a r y  
s y s t e m  of  j u s t i c e .  I t  means s i m p l y  t h a t  
when an  i s s u e  of u l t i m a t e  f a c t  h a s  o n c e  
b e e n  d e t e r m i n e d  by a v a l i d  a n d  f i n a l  
j udgmen t ,  t h a t  i s s u e  c a n n o t  be l i t i g a t e d  
be tween  t h e  same par t ies  i n  a n y  f u t u r e  
l a w s u i t .  
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25 L. E d .  2d a t  475. The Ashe d e c i s i o n  h a s  served as 

t h e  c o r n e r s t o n e  for  a l i n e  of cases, b o t h  s t a te  and 

federal ,  wh ich  have n o t  o n l y  followed i ts  manda te  b u t  

have expanded  it. For example, i n  B l a c k b u r n  v. C r e s s ,  

510 F.2d 1 0 1 4  ( 5 t h  C i r .  19751 ,  t h e  d e f e n d a n t  w a s  t r i e d  

a n d  a c q u i t t e d  on  a charge of b r e a k i n g  i n t o  a woman's 

home a n d  s e x u a l l y  a s s a u l t i n g  h e r .  H e  w a s  s u b s e q u e n t l y  

p r o s e c u t e d  for  a s e x u a l  a s s a u l t  on a n o t h e r  woman, a n d  

a t  t h a t  t r i a l  t h e  v i c t i m  o f  t h e  o f f e n s e  f o r  which  he  

had been  a c q u i t t e d  t e s t i f i e d  t o  t h e  alleged a s s a u l t  on 

h e r  as e v i d e n c e  of a s imi lar  o f f e n s e  t e n d i n g  t o  

e s t a b l i s h  t h e  i d e n t i t y  of  t h e  a s s a i l a n t .  On appeal ,  t h e  

Sta te  a r g u e d  t h a t  A s h e  appl ied o n l y  t o  u l t i m a t e  fac ts ,  

n o t  e v i d e n t i a r y  f a c t s .  R e j e c t i n g  t h i s  a r g u m e n t ,  t h e  

appel la te  c o u r t  n o t e d :  

A s h e  does n o t  m e r e l y  bar a s u b s e q u e n t  
s t a te  p r o s e c u t i o n ,  t h e  m a i n t e n a n c e  of 
which  d e p e n d s  upon a s u c c e s s f u l  r e l i t i -  
g a t i o n  of a f ac t  i s s u e  which had p r e v i -  
o u s l y  been  sett led a d v e r s e l y  t o  t h e  
s t a t e  by a n  ear l ier  acqu i t t a l .  R a t h e r ,  
t h e  d o u b l e  j e o p a r d y  c l a u s e ,  which  i n -  
c l u d e s  t h e  d o c t r i n e  of co l l a t e ra l  estop-  
p e l  u n d e r  Ashe,  p r o h i b i t s  t h e  State from 
r e l i t i g a t i n g ,  for  a n y  p u r p o s e ,  a n  i s s u e  
which  w a s  d e t e r m i n e d  i n  a p r i o r  p r o s e c u-  
t i o n  of  t h e  same p a r t y .  Hence,  there is 
no d i f f e r e n c e  be tween  r e l i t i g a t i n g  a n  
u l t i m a t e  f a c t ,  or a n  e v i d e n t i a r y  f a c t ;  
r e l i t i g a t i o n  of e i ther  is p r o h i b i t e d .  

510 F.2d a t  1 0 1 7 .  See a l so ,  U n i t e d  S t a t e s  v. N e l s o n ,  

599 F.2d 714  ( 5 t h  C i r .  1 9 7 9 ) ;  U n i t e d  States v. Mock, 
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604 F.2d 3 4 1  ( 5 t h  C i r .  1 9 7 9 ) ;  U n i t e d  S t a t e s  v. L a r k i n ,  

605 F.2d 1360  ( 5 t h  C i r .  1 9 7 9 ) ;  a n d  U n i t e d  S t a t e s  v. 

G r i q q s ,  651  F.2d 396 ( 5 t h  C i r .  1 9 8 1 ) .  

The c o u r t s  o f  t h i s  s t a t e  have  n o t  been  h e s i t a n t  i n  

a p p l y i n g  t h e  t e a c h i n g s  o f ,  a n d  i n d e e d  e x p a n d i n g ,  t h e  

Ashe d o c t r i n e .  A 1983  review of s t a te  a n d  federal 

d e c i s i o n s  s i n c e  Ashe n o t e d :  

A l though  earl ier  F l o r i d a  cases had 
t a k e n  v a r y i n g  a p p r o a c h e s  i n  d e t e r m i n i n g  
t h e  a d m i s s i b i l i t y  of e v i d e n c e  of an  
u n c h a r g e d  o f f e n s e  of which t h e  d e f e n d a n t  
had p r e v i o u s l y  been  a c q u i t t e d ,  t h e  
F lor ida  Supreme Cour t ,  i n  S t a t e  v. 
P e r k i n s  ( 1 9 7 7 ,  F l a . )  349 So.2d 1 6 1 ,  
a f t e r  n o t i n g  i n i t i a l l y  t h a t  it had n o t  
p r e v i o u s l y  been  s q u a r e l y  p r e s e n t e d  w i t h  
t h e  i s s u e  as t o  w h e t h e r  e v i d e n c e  of a 
crime f o r  which a d e f e n d a n t  h a s  been  
t r ied  a n d  a c q u i t t e d  may be admitted a t  a 
s u b s e q u e n t  t r i a l ,  p u r p o r t e d  t o  adopt t h e  
F i f t h  C i r c u i t  co l l a t e ra l  estoppel r u l e ,  
set f o r t h  i n  Winqa t e  v. Wa-inwriqht, 
( 1 9 7 2 ,  CA5 F l a . )  464 F.2d 209 ,  i n f r a  S 
6 ,  b u t  i n  f ac t  appeared t o  adopt a more 
a b s o l u t e  r u l e  t h a n  t h a t  s ta ted by t h e  
Winga te  c o u r t ,  wh ich ,  b e i n g  b a s e d  on  t h e  
c o n s t i t u t i o n a l  d o c t r i n e  of  co l l a t e ra l  
estoppel ,  had barred o n l y  s u c h  e v i d e n c e  
as  related t o  i s s u e s  n e c e s s a r i l y  decided 
f a v o r a b l y  t o  t h e  d e f e n d a n t  a t  t h e  p r i o r  
t r i a l .  The C o u r t  appeared t o  go beyond 
t h e  co l la te ra l  e s toppe l  p r i n c i p l e ,  
s t a t i n g  t h a t  it is f u n d a m e n t a l l y  u n f a i r  
t o  a d e f e n d a n t  t o  admit e v i d e n c e  of 
a c q u i t t e d  crimes, and  h o l d i n g  f l a t l y  
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t h a t  e v i d e n c e  of s u c h  crimes is  n o t  
a d m i s s i b l e  i n  a s u b s e q u e n t  t r i a l .  

A n n o t a t i o n ,  A d m i s s i b i l i t y  of Evidence as t o  O t h e r  

O f f e n s e  as  Affected by  D e f e n d a n t ' s  A c q u i t t a l  - of T h a t  

O f f e n s e ,  25 A.L.R.4th 934,  941-42 ( 1 9 8 3 ) .  

The case which  set t h e  t o n e  f o r  t h i s  e x p a n s i o n  of 

t h e  Ashe d o c t r i n e  w a s  S t a t e  v. P e r k i n s ,  349 So.2d 1 6 1  

( F l a .  1 9 7 7 ) .  I n  P e r k i n s ,  t h e  d e f e n d a n t  had been  

p r o s e c u t e d  fo r  a sexual  o f f e n s e  a g a i n s t  a young g i r l .  

The d e f e n d a n t  w a s  a c q u i t t e d ,  b u t  w a s  s u b s e q u e n t l y  

p r o s e c u t e d  f o r  an  u n r e l a t e d  at tempted rape, a n d  t h e  

alleged v i c t i m  of  t h e  o f f e n s e  f o r  which he  had been  

a c q u i t t e d  w a s  a g a i n  allowed t o  t e s t i f y  a g a i n s t  him. The 

d e f e n d a n t  w a s  c o n v i c t e d .  The appel la te  c o u r t  reversed 

t h e  c o n v i c t i o n ,  h o l d i n g  t h a t  e v i d e n c e  of crimes fo r  

which  a d e f e n d a n t  h a s  been  a c q u i t t e d  s h o u l d  always be 

b a r r e d  f r o m  a d m i s s i o n  i n t o  e v i d e n c e .  T h i s - C o u r t  traced 

t h e  h i s t o r y  of c o l l a t e r a l  estoppel cases s i n c e  Ashe ,  

a n d  i n  a f f i r m i n g  t h e  d i s t r i c t  c o u r t  of  appeal,  noted: 

I t  is i n c o n s i s t e n t  w i t h  t h e  n o t i o n s  of  
f a i r  t r i a l  f o r  t h e  s t a te  t o  force a 
d e f e n d a n t  t o  r e s u r r e c t  a p r i o r  d e f e n s e  
a g a i n s t  a crime f o r  which  he  is n o t  on 
t r i a l  . 

349 So.2d a t  163 .  

I n  Gragg v .  S t a t e ,  429 So.2d 1204  ( F l a .  19831 ,  t h e  

d e f e n d a n t  w a s  c h a r g e d  w i t h  a g g r a v a t e d  b a t t e r y  w i t h  a 
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n firearm, a g g r a v a t e d  a s s a u l t  w i t h  a f i r e a r m  and  

p o s s e s s i o n  of a f i r e a r m  by a c o n v i c t e d  f e l o n .  H e  

o b t a i n e d  a s e v e r a n c e  of t h e  posses s ion- of- f i r ea rm- by- a-  

c o n v i c t e d- f e l o n  c h a r g e  and  went t o  t r i a l  on t h e  o t h e r  

t w o  c o u n t s .  The  j u r y  found  h i m  g u i l t y  of t h e  lesser 

o f f e n s e s  of b a t t e r y  a n d  a s s a u l t .  T h e  t r i a l  c o u r t  t h e n  

g r a n t e d  a d e f e n s e  mo t ion  t o  d i smiss  t h e  p o s s e s s i o n- o f-  

a- f i r ea rm- by- a- conv ic t ed- fe lon  c h a r g e  on t h e  basis  t h a t  

t h e  j u r y  had found  t h e  d e f e n d a n t  n o t  g u i l t y  of 

p o s s e s s i n g  a gun and  t h e  Sta te  w a s  c o l l a t e r a l l y  

e s t o p p e d  from r e q u i r i n g  t h e  d e f e n d a n t  t o  r e l i t i g a t e  

t h a t  i s s u e .  The a p p e l l a t e  c o u r t  a g r e e d  t h a t  co l l a t e ra l  

e s t o p p e l  a p p l i e d ,  b u t  r e v e r s e d  on t h e  t h e o r y  t h a t  t h e  

d e f e n d a n t  w a s  e s t o p p e d  f rom r a i s i n g  t h e  d e f e n s e  b e c a u s e  

he had moved for  t h e  s e v e r a n c e .  I n  r e v e r s i n g  and  

r e i n s t a t i n g  t h e  t r i a l  j u d g e ' s  order of  d ismissa l ,  t h i s  

C o u r t  n o t e d  t h a t  t h e  d e f e n d a n t  c o u l d  n o t  be r e q u i r e d  t o  

waive  t h e  c o n s t i t u t i o n a l  s a f e g u a r d s  of  co l l a t e ra l  

e s t o p p e l  i n  order t o  i n s u r e  h i s  c o n s t i t u t i o n a l  r i g h t  t o  

a f a i r  t r i a l .  

I n  Dav i s  v. S ta te ,  459 So.2d 1120 ( F l a .  3d DCA 

19841, t h e  d e f e n d a n t  w a s  t r ied f o r  s econd- degree  murder 

and  d i s p l a y i n g  a f i r e a r m  d u r i n g  t h e  commission of a 

f e l o n y .  T h e  j u r y  a c q u i t t e d  him on t h e  o f f e n s e  of 

second- degree  murder b u t  found  him g u i l t y  of  d i s p l a y i n g  
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a f i rearm d u r i n g  t h e  commission of  a f e l o n y .  The t r i a l  

c o u r t  g r a n t e d  a new t r i a l  on t h a t  o f f e n s e .  H e  w a s  

p r o s e c u t e d  on a new i n f o r m a t i o n  c h a r g i n g  h i m  w i t h  

u n l a w f u l l y  d i s p l a y i n g  a f i r e a r m  w h i l e  commi t t i ng  or 

a t t e m p t i n g  t o  commit a murder .  Dur ing  t h e  new t r i a l ,  

t h e  p r o s e c u t i o n  a l so  made reference t o  t h e  murder  i n  

c l o s i n g  a rgument .  The d e f e n d a n t  w a s  found  g u i l t y .  I n  

r e v e r s i n g  t h e  c o n v i c t i o n ,  t h e  d i s t r i c t  c o u r t  of a p p e a l  

h e l d  t h a t  t h e  s t a te  w a s  c o l l a t e r a l l y  e s t o p p e d  f rom 

r e q u i r i n g  t h e  d e f e n d a n t  t o  a g a i n  defend h i m s e l f  a g a i n s t  

f ac t s  p r e v i o u s l y  l i t i g a t e d  i n  h i s  favor and  went on t o  

s a y :  

Moreover, a t  t h i s  new t r i a l ,  t h e  S ta t e ' s  
p r o o f  and  a rgument  s h o u l d  be restricted 
t o  t h e  crime fo r  w h i c h  t h e  d e f e n d a n t  is 
on t r i a l  a n d  s h o u l d  n o t  i n c l u d e  refer- 
e n c e s  t o  t h e  crime f o r  wh ich  t h e  d e f e n-  
d a n t  has  been a c q u i t t e d .  

459 So.2d a t  1 1 2 4 .  

What c o n c l u s i o n  c o u l d  t h e  j u r y  i n  t h i s  c a u s e  

p o s s i b l y  have  ar r ived a t  based on M r .  E n g l e r t ' s  blood- 

s p a t t e r  t e s t i m o n y  other t h a n  t h e  c o n c l u s i o n  t h a t  

P e t i t i o n e r  murdered  h i s  f a t h e r ?  I n d e e d ,  P e t i t i o n e r  

p r o f f e r e d  t o  t h e  c o u r t  t h e  t e s t i m o n y  o f  homic ide  

i n v e s t i g a t o r  Hof fne r  on t h i s  p o i n t :  

(By M r .  Brock)  

D e t e c t i v e  H o f f n e r ,  s u p p o s e  you had a 
house  unde r  s u r v e i l l a n c e  f o r  a d r u g  
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b u s t .  You were w a t c h i n g  t h e  house  
w i t h  a set of b i n o c u l a r s  . . . you 
observed a p e r s o n  s i t t i n g  i n s i d e  t h a t  
you assume w a s  a s l e e p .  A s e c o n d  p e r-  
s o n  wa lks  up t o  h i m  a n d  p l a c e s  t h e  
gun  r i g h t  a g a i n s t  h i s  head, and  you 
arrest t h a t  p e r s o n ,  what would you 
c h a r g e  h i m  w i t h ?  

(By D e t .  H o f f n e r )  

I would c h a r g e  h i m  w i t h  murder .  

( R .  284-2851. 

T h e  p a r a l l e l s  between A s h e  a n d  t h e  i n s t a n t  case 

are remarkable. I n  Ashe t h e  d e f e n d a n t  w a s  c h a r g e d  w i t h  

r o b b i n g  a g r o u p  of poker p l a y e r s .  H e  was a c q u i t t e d  as a 

r e s u l t  o f  an  e x t r e m e l y  weak S t a t e  case. The Sta te  t h e n  

c h a r g e d  Ashe w i t h  t h e  r o b b e r y  of y e t  a n o t h e r  of  t h e  

p o k e r  p l a y e r s  and  u s e d  an  e n t i r e l y  new t h e o r y  of  p roo f  

w i t h  new w i t n e s s e s  t o  o b t a i n  a c o n v i c t i o n .  I n  r e v e r s i n g  

t h e  c o n v i c t i o n  and  f i n d i n g  it c o n s t i t u t e d  a v i o l a t i o n  

of t h e  co l la te ra l  e s t o p p e l  d o c t r i n e ,  t h e  Supreme C o u r t  

n o t e d  t h a t  a f te r  l o s i n g  t h e  f i r s t  t i m e  t h e  p r o s e c u t o r  

d i d  what  any  good a e t o r n e y  would,  namely he  improved 

h i s  case. The C o u r t  he ld  t h a t  a d e f e n d a n t  c a n n o t  be 

r e q u i r e d  t o  " r u n  t h e  g a u n t l e t "  u n t i l  t h e  Sta te  f i n a l l y  

se t t les  on a workable t h e o r y  of p r o s e c u t i o n .  Ashe,  

s u p r a .  

I n  t h e  i n s t a n t  case it h a s  been n o t e d  t h a t  a t  t h e  

f i r s t  t r i a l  t h e  Sta te  depended  e n t i r e l y  on t h e  
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testimony of family members who testified that 

Petitioner told them he sat on a sofa six feet from his 

father and intentionally aimed the gun at him and 

pulled the trigger. 

Not only did the jury in the first trial largely 

reject this testimony by finding Petitioner guilty of 

manslaughter, but just prior to the second trial the 

major witness for the State, Erica Fridovich, gave a 

sworn deposition recanting her earlier testimony and 

stating that the family had conspired against 

Petitioner to gain control of their father's estate. 

( R .  608-661). 

Thus, the State's entire theory of prosecution for 

the second trial was forcibly altered, and, as in the 

Ashe case, the prosecutor did what any good lawyer 

would do -- he improved his case. Rather than calling 

family members who had an obvious bias, whose testimony 

had been largely rejected in the first trial and who 

now had recanted their testimony, he relied on experts. 

In so doing, he not only forced Petitioner to "run the 

gauntlet" a second time under a new theory of prosecu- 

tion, he also clearly presented to the jury a theory of 

guilt of the very offense Petitioner had been acquitted 

of -- murder. The issue of whether Petitioner murdered 

his father had been resolved in his favor in the first 
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t r i a l ,  a n d  t h e  S ta te  was c l e a r l y  p r e c l u d e d  f rom r a i s i n g  

t h a t  i s s u e  by any  t h e o r y  d u r i n g  t h e  s e c o n d  t r i a l .  The 

c o u r t ' s  r u l i n g  t h a t  said t e s t i m o n y  w a s  admissible,  

e s p e c i a l l y  i n  l i g h t  of t h e  order g r a n t i n g  P e t i t i o n e r ' s  

mo t ion  - i n  l i m i n e ,  w a s  i n  error and  c a n n o t  s t a n d .  

I t  must  a d d i t i o n a l l y  be  n o t e d  t h a t  t h e  S t a t e  was 

n o t  c o n t e n t  w i t h  m e r e l y  p r e s e n t i n g  t h e  new murder  

t h e o r y  by u s e  of  b l o o d- s p a t t e r  t e s t i m o n y .  

P e t i t i o n e r  ca l led  as a w i t n e s s  D r .  L a r r y  T a t e ,  

associate medical examine r  fo r  Broward County.  D r .  T a t e  

had been  called t o  t h e  s c e n e  of  t h e  s h o o t i n g  dea th  

s h o r t l y  a f t e r  it o c c u r r e d .  H e  examined t h e  d e c e d e n t  a t  

t h e  s c e n e  and  s u p e r v i s e d  t h e  i n v e s t i g a t i n g  o f f i c e r s  i n  

t h e i r  s e c u r i n g  t h e  s c e n e ,  t a k i n g  photographs and  

g a t h e r i n g  e v i d e n c e .  D r .  T a t e  s u p e r v i s e d  t h e  t e s t  f i r i n g  

of t h e  s h o t g u n  w h i c h  k i l l e d  t h e  d e c e d e n t ,  pe r fo rmed  t h e  

a u t o p s y ,  r e c o n s t r u c t e d  t h e  head wound, reviewed a l l  

po l ice  reports, i n c l u d i n g  P e t i t i o n e r ' s  s t a t e m e n t s ,  and  

c o n s u l t e d  w i t h  t w o  p r o m i n e n t  e x p e r t s  on s h o t g u n  wounds. 

(R. 99-115). 

D r .  Tate t e s t i f i e d  t h a t  h i s  i n v e s t i g a t i o n  l e d  h i m  

t o  c o n c l u d e  t h a t  t h e  s h o t g u n  a c c i d e n t a l l y  d i s c h a r g e d  as 

P e t i t i o n e r  w a s  s e a t i n g  h i m s e l f  on a sofa n e a r  h i s  

seated f a t h e r .  The muzzle  of t h e  gun w a s  d e t e r m i n e d  by 

a series o f  tests and  o t h e r  f a c t o r s  t o  have been 
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approximately four feet from the decedent's head at the 

time of discharge. Dr. Tate also testified that there 

was a slight upward angulation to the wound, consistent 

with Petitioner laying the gun on a coffee table while 

removing it from the case. ( R .  115-1171. 

On cross-examination of Dr. Tate, the following 

line of questioning was presented by the State: 

Q. Now, you've testified in front of 
this jury that this incident, in your 
opinion, is an accident; is that cor- 
rect? 

A. That is correct. 

Q. Is that to say your're telling this 
jury that this was not an intentional 
act? 

A. That's correct. 

Q. So you're telling this jury this is 
not an intentional act. Now I would ask, 
would you rule out someone taking a 
weapon and thoughtfully g etting it in 
the position where you believe it was 
fired and pulling the triqqer? Would you 
rule that out? 

(Emphasis added. 1 ( R .  164). 

Counsel for Petitioner immediately objected, 

pointing out that the questioning clearly suggested 

that even if the jury concluded the fatal shot was 

fired from a distance of four feet rather than from 

less than one inch, Petitioner could still have 

intentionally shot his father from that distance and 
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"created" the upward angulation. Petitioner pointed out 

to the court that not only was this clearly "murder" 

testimony, but it was a blatant attempt to require 

Petitioner to "run the gauntlet" against not only the 

State's new blood-spatter theory, but also a resumption 

of the precise theory the State had advanced in the 

first trial. ( R .  165). The court denied Petitioner's 

motion for a mistrial and declined to give a curative 

jury instruction, instead merely asking the State to 

"leave that line of questioning." ( R .  165-1671. 

The State's line of questioning immediately after 

this exchange is equally revealing: 

Q. Do you understand my question? 

A. Homicide, I believe -- 
(R. 167). 

Clearly, the witness realized the previous ques- 

tion was an attempt to show that Petitioner murdered 

his father and made it look like an accident. It can 

hardly be suggested that six jurors could have inter- 

preted the question in a different fashion. The court's 

ruling that said questioning was proper was error and 

cannot stand. 
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N. THE TRIAL COURT ERRED IN REFUSING TO 
GRANT PETITIONER'S MOTION FOR MIS- 
TRIAL UPON ANNOUNCING DURING TRIAL 
THAT "MURDER" TESTIMONY WOULD BE 
ALLOWED. 

When the trial court granted Petitioner's two 

motions - in -- limine regarding testimony of any offense 

other than manslaughter, Petitioner was justified in 

assuming that no defense witnesses would be necessary 

to rebut the blood-spatter testimony. Immediately upon 

learning during trial that the court was indeed going 

to allow such testimony, counsel for Petitioner moved 

for a mistrial due to undue surprise. (R. 82-86). The 

motion was denied. (R. 86, 286-287). Clearly, the 

court's ruling was in such total conflict with the 

granting of the motions - in limine that the motion for a 

mistrial should have been granted in order for 

Petitioner to prepare a defense for such wholly 

unexpected testimony. The court's refusal to grant said 

motion constitutes reversible error. 
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CONCLUSION 

On t h e  b a s i s  of  t h e  f o r e g o i n g ,  t h e  d e c i s i o n  of  t h e  

F o u r t h  Dis t r ic t  C o u r t  of Appeal  s h o u l d  be reversed and ,  

i f  reversed on  P o i n t s  I or 11, P e t i t i o n e r  s h o u l d  be 

ordered d i s c h a r g e d ,  o r ,  i f  reversed upon P o i n t s  I11 or 

I V ,  t h e  cause s h o u l d  be remanded f o r  f u r t h e r  

p r o c e e d i n g s .  
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