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STATEMENT OF THE CASE --- 

Respondent accepts and adopts the Statement of the Case as 

contained in the Initial Brief of the Petitioner. 

Respondent has attached hereto his Appendix which is 

identical to the Appendix to the Initial Brief of the Petitioner. 
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The t r i a l  c o u r t  c o n c l u d e d  t h a t  by t h e  g r e a t e r  w e i g h t  of t h e  

e v i d e n c e ,  a l l  e l e m e n t s  of t h e  f o r f e i t u r e  h a d  b e e n  s a t i s f i e d ,  

i n c l u d i n g  t h e  p a r t i c u l a r  m a t t e r  a s  t o  w h e t h e r  o r  n o t  t h e r e  was 

s u f f i c i e n t  n e x u s  b e t w e e n  t h e  v e h i c l e  a n d  t h e  c o m m i s s i o n  o f  t h e  

crime t o  come w i t h i n  t h e  pu rv i ew  of t h e  f o r f e i t u r e  s t a t u t e .  

The  F i f t h  D i s t r i c t  C o u r t  o f  Appeals r e v e r s e d  t h e  o p i n i o n  of 

t h e  t r i a l  c o u r t  f i n d i n g  t h e  u s e  of  t h e  v e h i c l e  t o  b e  o n l y  

" r e m o t e l y  i n c i d e n t a l "  t o  t h e  a l l e g e d  crime. 

_ .  

.. 

. r 

- .. 

3 



SUMMARY - OF ARGUMENT 

The showing of a nexus between the Respondent's automobile 

and t h e  a l l e g e d  c r i m i n a l  a c t i v i t y  was a p r e r e q u i s i t e  t o  

f o r f e i t u r e  i n  t h e  c a s e  a t  bar .  A s  opposed t o  f a c t u a l  s i t u a t i o n s  

allowing f o r f e i t u r e  of veh ic les  whose occupants the re in  possess 

contraband drugs, n e x u s  should s t i l l  be a requirement, a s  i n  the  

i n s t a n t  case.  

The f a c t s  c l e a r l y  p r e s e n t e d  show t h a t  t h e  v e h i c l e  t o  be 

f o r f e i t e d  c o n t a i n e d  no con t raband  a r t i c l e  and i n  no way a i d e d ,  

a b e t t e d  or  f a c i l i t a t e d  t h e  commission of t h e  a l l e g e d  c r i m i n a l  

a c t .  Requ i r ing  nexus i s  no th ing  more t h a n  t o  acknowledge t h e  

s t a t u t e s  i m p l i c i t  d i r e c t i v e  t h a t  t h e  v e h i c l e  be something  more 

than remotely inc iden ta l  t o  t h e  commission of the  crime. 
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ARGUMENT 

THE FIFTH DISTRICT COURT OF APPEAL DID NOT ERR 
IN REVERSING THE FINAL JUDGMENT OF FORFEITURE. 

Petitioner would have this court believe that the decision 

of the Fifth District Court of Appeals, here the subject of 

review is in error because the Courts of Appeal departed from 

Florida's Contraband Forfeiture Act contained in Sections 932.701 

to 932.704, Florida Statutes (1987). Petitioner argues that the 

decision in the case at bar serves to impose an additional 

standard or burden upon the law enforcement agency seeking 

forfeiture by imposing a "remotely incidental" test or standard 

not contemplated by the provisions of Florida Statute 932.701 to 

932.704. 

Florida Statute 932.701(2)(e) defines a contraband article: 

"Any personal property, including, but not limited 
to, any item, object, tool, substance, device, 
weapon, machine, vehicle of any kind, money, 
securities, or currency which has been or is 
actually employed as an instrumentality in the 
commission, or in aiding or abetting in the 
commission of any felony." 

Webster's - New -- Collegiate Dictionary, 1977 offers the 

following definitions: 

Instrumentality - the quality or state of being 
instrumental. 

- .  
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Instrumental - s e r v i n g  as  a means,  a g e n t  or  
t o o l .  

A i d  - t o  p r o v i d e  what  is u s e f u l  or n e c e s s a r y  i n  
a c h i e v i n g  a n  end .  

Abet - t o  a s s i s t  or s u p p o r t  i n  t h e  a c h i e v e m e n t  
o f  a p u r p o s e .  

F l o r i d a  S t a t u t e  9 3 2 . 7 0 1 ( 2 ) ( e )  d o e s  n o t  d e f i n e  a c o n t r a b a n d  

a r t i c l e  s o  b r o a d l y  a s  t o  i n c l u d e  a n y  i t e m  of p e r s o n a l  p r o p e r t y  

m e r e l y  u s e d  i n  t h e  c o m m i s s i o n  o f  a f e l o n y .  T h e  r u l i n g  of t h e  

F i f t h  D i s t r i c t  C o u r t  of  Appea ls  s o u g h t  t o  b e  r e v i e w e d  a n d  t h e  

r e a s o n i n g  o f  t h e  S e c o n d  D i s t r i c t  C o u r t  of  Appeal i n  C i t y  - of 

Clearwater --- vs.  One 1980 P o r s c h e  911SC, V e h i c l e  _.- I D  No .  91A0140918, 

426  So.2d 1 2 6 0  ( F l a .  2nd  D.C.A. 1 9 8 3 )  m e r e l y  s e r v e  t o  i n t e r p r e t  

t h e  f o r f e i t u r e  s t a t u t e  a s  r e q u i r i n g  s o m e t h i n g  o t h e r  t h a n  a 

remotely i n c i d e n t a l  c o n n e c t i o n  b e t w e e n  t h e  c o m m i s s i o n  of a f e l o n y  

a n d  a n  i t e m  o f  p e r s o n a l  p r o p e r t y  e m p l o y e d  i n  t h e  c o m m i s s i o n  of  

t h a t  f e l o n y .  T h e  d e c i s i o n  o f  t h e  C o u r t  b e l o w  m e r e l y  c a r r i e s  o u t  

t h e  s t a t e d  l i m i t a t i o n  o f  t h e  f o r f e i t u r e  s t a t u t e  by r e q u i r i n g  t h a t  

t h e  p e r s o n a l  p r o p e r t y  s o u g h t  t o  b e  f o r f e i t e d  a c t u a l l y  d o e s  a i d  or 

a b e t  i n  t h e  c o m m i s s i o n  of  a f e l o n y ,  o r  q u a l i f y ,  a s  per  t h e  

d e f i n i t i o n  a b o v e ,  a s  a n  i n s t r u m e n t a l i t y  e m p l o y e d  i n  t h e  

c o m m i s s i o n  o f  t h a t  f e l o n y .  

I n  I n  R e :  F o r f e i t u r e  --- of One 1 9 8 3  L i n c o l n ,  497  So.2d 1 2 5 4  -- 
( F l a .  4 t h  D.C.A. 1 9 8 6 ) ,  t h e  C o u r t  s t a t e d  t h a t :  

" . . . t h e  v e h i c l e  d r i v e n  by P a p p a s  t o  t h e  F e b r u a r y  
6 ,  1984 m e e t i n g  w a s  s t i l l  u s e d  t o  f a c i l i t a t e  t h e  
commiss ion  of t h e  c o n t e m p l a t e d  crime." 497 So.2d 1254 ,  
1256.  
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By concluding that the vehicle in question facilitated the 

commission of the crime, the Fourth District Court of Appeals 

satisfied the forfeiture statute. This facilitation was 

undoubtedly absent in the case at bar, allowing the Appellate 

Court to deny forfeiture. The case at bar and -- In Re: Forfeiture 

of One 1983 Lincoln, supra are thus not in conflict. --- 
--- Smith - v. Caggiano, 496 So.2d 853 (Fla. 2nd D.C.A. 1986) saw 

the appellate court allow a forfeiture where a vehicle had been 

used to transport its owner to the scene of felonious wagering 

activity. The case at bar is distinguishable again in that the 

owner of this vehicle did not use his car as an instrumentality 

or to aid and abent in the alleged commission of the felony. The 

undisputed facts are that the owner of the B M W  drove his car not 

much further than across the street. Additionally, the victim of 

the alleged felony, M s .  H., made at least two telephone 

calls to the vehicle's owner seeking a ride home (R-41); and the 

meeting at the condominium between the owner of the vehicle and 

the victim was not prearranged (R-54). The decision of the Fifth 

District Court of Appeals below reflects the conclusion that the 

vehicle in no way aided, abetted, or facilitated the crime that 

could have taken place in the absence of the vehicle's owner 

driving it little more than across the street. 

In Duckham v. State, 478 So.2d 347 (Fla. 1985) the vehicle 

sought to be forfeited was driven to a restaurant wherein a deal 

was struck to buy drugs from an undercover policeman. The vehicle 

- -  

.. 
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was then driven to an apartment where the sale of the drugs took 

place. As related by Justice Cobb in his concurring opinion in 

the case below, Duckham is distinguishable from the facts in the 

case at bar because there the vehicle was used to drive to the 

site of the consummated drug transaction. The car thus 

undoubtedly facilitated the commission of the felony in Duckham, 

clearly distinguishing it from the facts in the case at bar. In 

fact the Court specifically, in Duckham, held that the particular 

use of the vehicle facilitated the illegal sale. 478 So.2d 347, 

348. 

The Court in Duckham - recognized the notion that property 

sought to be forfeited can be too remotely related to the felony 

to support a forfeiture. This Court stated in Duckham: 

"The instant case is also distinguishable from 
that case and we find no conflict with One 1980 
Porsche. 478 So.2d 347, 349." 

In City of Clearwater vs. One 1980 Porsche 911SC, supra, the 
_. --- 

vehicle sought to be forfeited was driven to Tampa International 

Airport where its driver then flew to North Dakota to consummate 

a drug transaction. There the Court stated that: 

"Even assuming that there was evidence sufficient 
to show that the Porsche was used in part of the 
journey to North Dakota, such use appears to be only 
remotely incidental to the sale of marijuana. The 
criminal activity was n o t  proved to have dependence 
upon the use of the Porsche. We believe that any other 
ruling by the trial court under the particular 
circumstances of this case would have passed beyond 
the outer limits of the terms 'facilitate' and 
'aiding or abetting.' 426 So.2d 1260, 1262." 

. .  
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- M a r t i n e z  - v. H e i n r i c h ,  5 2 1  So.2d 1 6 7  ( F l a .  2nd  D.C.A. 1 9 8 8 )  

saw a n  a p p e l l a t e  c o u r t  r e v i e w  t h e  q u e s t i o n  o f  s u f f i c e n c y  of n e x u s  

b y  r e q u i r i n g  a " b u t  f o r "  t e s t .  T h e r e ,  t h e  o w n e r s  o f  t h e  

a u t o m o b i l e  s o u g h t  t o  be f o r f e i t e d  u sed  t h e  v e h i c l e  t o  t r a n s p o r t  

t h e m s e l v e s  t o  t h e i r  a d u l t  books tores  whe re  o b s c e n e  m a t e r i a l s  were 

s o l d  i n  v i o l a t i o n  o f  s t a t e  R I C O  l a w s .  T h e  D i s t r i c t  C o u r t  of 

Appeal r e v e r s e d  t h e  t r i a l  c o u r t ' s  f o r f e i t u r e  b e c a u s e  t h e r e  h a d  

b e e n  n o  s h o w i n g  t h a t ,  b u t  f o r  t h e  u s e  of  t h e  a u t o m o b i l e s ,  t h e  

i l l e g a l  a c t i v i t y  c o u l d  n o t  have  o c c u r r e d .  

T h i s  c o u r t  r e c e n t l y  d e c i d e d  S t a t e  - of F l o r i d a  - v. Crenshaw,  1 4  

F l a .  L a w  W e e k l y  4 2 1  ( F l a .  A u g u s t  3 1 ,  1 9 8 9 )  w h i c h  r e v i e w e d  

C r e n s h a w  - -  v. S t a t e ,  5 2 1  So.2d 1 3 8  (1st D.C.A. 1 9 8 8 )  i n  w h i c h  t h e  

F i r s t  D i s t r i c t  C o u r t  s e t  a s i d e  t h e  t r i a l  c o u r t ' s  o r d e r  of a 

f o r f e i t u r e ,  h o l d i n g  t h a t ,  b e f o r e  t h e r e  c a n  b e  a f o r f e i t u r e  of  a 

v e h i c l e  f o r  a f e l o n y  p o s s e s s i o n  of d r u g s  found  on  a p e r s o n  i n  t h e  

v e h i c l e ,  t h e r e  m u s t  be a s h o w i n g  t h a t  t h e  v e h i c l e  p l a y e d  some 

p a r t  i n  t h e  d r u g  a c t i v i t y .  T h e  S u p r e m e  C o u r t  d i s a g r e e d  w i t h  t h e  

h o l d i n g  i n  t h e  lower a p p e l l a t e  c o u r t .  T h i s  r e c e n t  r u l i n g  i s  n o t  

i n  c o n f l i c t  w i t h  R e s p o n d e n t ' s  a r g u m e n t ;  a n d  t h a t  d e c i s i o n  i s  

c l e a r l y  d i s t i n g u i s h a b l e  f rom t h e  i n s t a n t  case. 

I n  Crenshaw,  t h e  Supreme C o u r t  h e l d  t h a t  f o r f e i t u r e  was a n  

a p p r o p r i a t e  p e n a l t y  w h e r e  t h e  i n d i v i d u a l  possesses  a f e l o n y  

a m o u n t  of d r u g s ,  w h i l e  i n  a v e h i c l e ,  e v e n  i n  t h e  a b s e n c e  of a 

s h o w i n g  t h a t  t h e  v e h i c l e  p l a y e d  some p a r t  i n  t h e  d r u g  a c t i v i t y .  

-- - - 

T h i s  h o l d i n g  r e p r e s e n t e d  t h e  c o u r t ' s  s t r i c t  i n t e r p r e t a t i o n  of 

F l o r i d a  S t a t u t e  932.703(1) which  p r o v i d e s  i n  pa r t :  
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. .  

_ -  

"...In any incident in which possession of 
any contraband article defined in S .  932.701(2)(a)- 
(d) constitutes a felony, the vessel, motor 
vehicle, aircraft, or personal property 01: -~ 
_. on which such contraband article is located at 
the time of the seizure shall be contraband 
subject to forfeiture. It shall be presumed in 
the manner provided in S .  90.302(2) that the 
vessel, motor vehicle, aircraft, or personal 
property in or on which such contraband 
article is located at the time of seizure is 
being used or was intended to be used in a 
manner to facilitate the transportation, 
carriage, conveyance, concealment, receipt, 
possession, purchase, sale, barter, exchange, 
or giving away of contraband article defined 
in S .  932.701(2)(a)(d)." (emphasis added) 

In -------- Crenshaw, the Supreme Court determined that the 

legislature intended there to be a forfeiture of vehicles wherein 

there was felony possession of drugs. 

"We find that the legislature unambiguously 
intended that a forfeiture is proper under the 
instant facts. Section 932.702(4), added in 
1980, makes it unlawful 'to conceal or possess 
any contraband article.' Further, Section 932. 
703(1) in pertinent part states: 'In any 
incident in which possession of any 
contraband article defined in S.932.701(2)(a-d) 
constitutes a felony, the vessel, motor 
vehicle, aircraft, or personal property in or 
which such contraband article is located at 
the time of seizure shall be contraband subject 
to forfeiture.' (Emphasis added) We find that 
the legislative message is clear: possessing 
drugs, even solely for personal use, subjects 
individuals not only to criminal penalties, 
but also to forfeiture of the vehicle, boat, 
or aircraft in which the drugs are found. It 
makes no difference whether the drugs are on 
the seat, in the console or in the occupant's 
pocket." Fla. Law Weekly 421, 422. 

The facts in the case at bar could not have been any more 

distinguishable. Respondent did not possess any contraband 

articles in the vehicle; and the vehicle was not instrumental nor 

10  



d i d  i t  a i d  o r  a b e t  i n  t h e  c o m m i s s i o n  o f  a f e l o n y .  I f  t h e  

l e g i s l a t u r e  i n t e n d e d  t h e  h a r s h  p e n a l t y  as  a p p l i e d  i n  Crenshaw,  it  

d i d  s o  i n  a n  e f f o r t  t o  a i d  i n  t h e  f i g h t  a g a i n s t  t r a f f i c k i n g ,  

t r a n s p o r t a t i o n ,  s a l e ,  u s e  a n d  p o s s e s s i o n  o f  d r u g s .  Had t h e  

l e g i s l a t u r e  i n t e n d e d  f o r f e i t u r e  t o  be a p p o p r i a t e  t o  t h e  f a c t s  i n  

t h e  c a se  a t  b a r ,  i t  w o u l d  h a v e  d o n e  s o  w i t h  l a n g u a g e  a n a l o g o u s  t o  

t h a t  c o n t a i n e d  i n  F l o r i d a  S t a t u t e  7 3 2 . 7 0 3 ( 1 )  s o  a s  t o  l e a v e  

l i t t l e  d o u b t  a s  t o  i t s  i n t e n t i o n .  

Respondent  a s s e r t s  t h a t  t h e  p a r t i c u l a r  f a c t s  i n  t h e  case a t  

b a r  c l e a r l y  d e m o n s t r a t e  t h a t  t h e  u s e  o f  t h e  v e h i c l e  was o n l y  

r e m o t e l y  i n c i d e n t a l  t o  t h e  commiss ion  o f  t h e  a l l e g e d  c r i m i n a l  a c t  

and f u r t h e r  t h a t  t h e  a c t s  compla ined  o f  c o u l d  have been  c o m m i t t e d  

e v e n  w i t h o u t  t h e  u s e  o f  t h e  B M W .  The v e h i c l e  t h e n  c o u l d  n o t  be 

deemed e i t h e r  an  i n s t r u m e n t a l i t y  i n  t h e  commiss ion  o f  a f e l o n y  o r  

i n  t h e  a i d i n g  o r  a b e t t i n g  i n  t h e  c o m m i s s i o n  o f  a f e l o n y  a s  

r e q u i r e d  by  a l i t e r a l  r e a d i n g  o f  F l o r i d a  S t a t u t e  9 3 2 . 7 0 1 ( 2 ) ( e ) .  

T h e  s i m p l e  f a c t  i s  t h a t  t h e  u s e  o f  t h e  B M W  d i d  n o t h i n g  t o  

f a c i l i t a t e  o r  a i d  i n  t h e  c o m m i s s i o n  o f  t h e  a l l e g e d  f e l o n i o u s  

ac t s .  

T h e  d e c i s i o n  o f  t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l s  i n  t h e  

c a se  a t  b a r  i s  m e r e l y  a p r o p e r  a p p l i c a t i o n  o f  t h e  s t a t u t o r y  

r e q u i r e m e n t  t h a t  t he re  be a nexus  be tween  t h e  p r o p e r t y  s o u g h t  t o  

be f o r f e i t e d  and t h e  c r i m i n a l  act.  

11 



CONCLUSION 

Florida's contraband forfeiture act, even read literally, 

requires that there be sufficient nexus between the property to 

be forfeited and the alleged criminal activity. 

The District Court of Appeal in the case at bar refused to 

attentuate the concept of nexus so  far as to allow the forfeiture 

of the BMW given the facts of this case. This Honorable Court 

should not reverse that correct application of law. 

Respectfully submitted, 

WILLIAM A. GREENBERG, ESQ. 
GREENBERG & LESTER 
Post Office Box 300310 
Fern Park, Florida 32730 

Attorney for Respondent 
Florida Bar No. 248738 

(407) 339-5944 

1 2  



CERTIFICATE - OF SERVICE 

I HEREBY CERTIFY that a true copy of the Amended Answer 

Brief of Respondent has been furnished by mail delivery to JAMES 

PATRICK CURRY, ESQ., 225 E. RobinRon Street, Suite 445, Orlando, 

Florida 32801, this 2/( day of, &&Lw 9 8 9. 

WILLIAM a% A. GREENBERG, % ESQ. I 

GREENBERG & LESTER 
Post Office Box 300310 
Fern Park, Florida 32730 
(407) 339-5944 
Attorney for Respondent 
Florida Bar No. 248738 

1 3  


