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I . 

PREFACE 

The p a r t i e s  w i l l  be r e f e r r e d  t o  by t h e i r  proper  names. The 

fol lowing des igna t ion  w i l l  be used: 

( R )  - Record-on-Appeal 

STATEMENT OF THE CASE AND FACTS 

DR. BARRON adheres  t o  and adopts  by r e f e rence  i n  t h i s  r ep ly  

b r i e f  t h e  s ta tement  of t h e  case and of t h e  f ac t s  contained i n  h i s  

i n i t i a l  b r i e f .  Add i t i ona l ly ,  DR. BARRON c o r r e c t s  c e r t a i n  m i s -  

unders tandings  created by MRS. S H A P I R O ' s  answer b r i e f .  

Although MRS. SHAPIRO a rgues  i n  h e r  answer b r i e f  t h a t  P e t i -  

t i o n e r s  on ly  rel ied on p o r t i o n s  of d e p o s i t i o n s  t o  suppor t  t h e i r  

motion f o r  summary judgment, DR. BARRON submit ted t h e  e n t i r e  

h o s p i t a l  record and des igna ted  t h e  p o r t i o n s  which demonstrated 

t h e  d e f i n i t i v e  d i a g n o s i s  of b l i ndness  dur ing  Mr. S h a p i r o ' s  hospi-  

t a l  s t a y .  R 2 9 ,  33, 38. DR. BARRON argued be fo re  t h e  lower c o u r t  

t h a t  t h e  s t a t u t e  of l i m i t a t i o n s  should have expi red  i n  September, 

1981, November, 1981, o r  a t  t h e  very l a t e s t  December, 1981. 

These  d a t e s  r ep re sen t  two y e a r s  from t h e  d a t e  t h e  b l indness  

occurred and was diagnosed according t o  t h e  h o s p i t a l  records .  

Contrary  t o  MRS. S H A P I R O ' s  argument t h a t  D r .  Gutman came t o  

v i s i t  Mr. Shapiro  only  because of a sugges t ion  by t h e  t r e a t i n g  

phys i c i ans  t h a t  the re  be no he ro i c  measures t o  s u s t a i n  h i s  l i f e ,  

Dr. Gutman t e s t i f i e d  t h a t  he consu l ted  wi th  MRS. SHAPIRO be fo re  

Mr. Shapiro  was even h o s p i t a l i z e d  and gave advice  on t h e  medical 

t rea tment .  R275, 278-79. Dr. Gutman spoke t o  MRS. SHAPIRO 
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b e f o r e  t h e  s u r g e r y  and fo l lowed  Mr. S h a p i r o ' s  h o s p i t a l i z a t i o n  by 

phone and i n  person.  R279. MRS. SHAPIRO a l s o  d i d  n o t  t e s t i f y  

t h a t  D r .  Gutman came t o  F l o r i d a  o n l y  because of t h e  s u g g e s t i o n  

r e g a r d i n g  h e r i o c  measures. Regarding t h e  absess, MRS. SHAPIRO 

s t a t ed  t h a t  t h e  absess d i d  n o t  d e v e l o p  i n  t h e  area where t h e  t u b e  

was p u l l e d  o u t ,  c o n t r a r y  t o  t h e  s u g g e s t i o n  i n  t h e  b r i e f  t h a t  t h e  

c o m p l i c a t i o n  a r o s e  from t h e  tubes .  

SUMMARY OF ARGUMENT 

T h i s  c o u r t ' s  o p i n i o n  i n  Nardone v. Reynolds, 33  So.2d 25 

(Fla .  1976) e s t a b l i s h e s  a t e s t  f o r  d e t e r m i n i n g  when t h e  s t a t u t e  

of l i m i t a t i o n s  commences i n  medical m a l p r a c t i c e  cases. The t e s t  

is  n o t  l i m i t e d  t o  t h e  p a r t i c u l a r  s t a t u t e  i n  e f f e c t  a t  t h e  t i m e  of 

t h e  d e c i s i o n .  R a t h e r ,  it is a t e s t  which encompasses t h e  concep t  

of n o t i c e  and d e t e r m i n e s  t h a t  t h e  s t a t u t e  commences when a p l a i n-  

t i f f  is  on n o t i c e  of t h e  i n v a s i o n  of l e g a l  r i g h t s ,  which is when 

t h e  p l a i n t i f f  h a s  n o t i c e  of e i t h e r  t h e  n e g l i g e n t  act  g i v i n g  r i se  

t o  t h e  cause  of a c t i o n  o r  of t h e  e x i s t e n c e  of an i n j u r y  t h a t  is 

t h e  consequence of a n e g l i g e n t  a c t .  

T h i s  c o u r t  has  never  rejected Nardone nor l i m i t e d  i t s  appli-  

c a t i o n  t o  s p e c i f i c  s t a t u t o r y  language.  The d i s t r i c t  c o u r t s  of 

a p p e a l  which have addressed  t h e  i ssue  c o n t i n u e  t o  c i t e  Nardone as 

p r e c e d e n t  a l t h o u g h  t h e  F o u r t h  D i s t r i c t  Cour t  of Appeal v a r i e s  i n  

i ts  own a p p l i c a t i o n  of t h e  case. I n  t h e  i n s t a n t  case, t h e  f o u r t h  

d i s t r i c t  h a s  f a i l e d  t o  app ly  Nardone a p p r o p r i a t e l y  despite con- 

ced ing  i n  i t s  o p i n i o n  t h e  existence of a l l  f a c t o r s  n e c e s s a r y  



t o  p l a c e  MRS. SHAPIRO on n o t i c e  of h e r  cause of a c t i o n .  Even 

a c c e p t i n g  MRS. S H A P I R O ' s  argument ,  however, t h e  summary judgment 

shou ld  have been a f f i r m e d  where t h e r e  was c o n s t r u c t i v e  n o t i c e  of 

t h e  cause of a c t i o n ,  

QUESTION PRESENTED 

I. NARDONE V. REYNOLDS REMAINS THE LAW OF 
FLORIDA AND THE FOURTH DISTRICT'S  DECI-  
S I O N  IMPROPERLY APPLYING NARDONE SHOULD 
BE REVERSED. 

ARGUMENT 

MRS. S H A P I R O ' s  e n t i r e  b r i e f  is devoted  t o  an  a t t e m p t  t o  d i s -  

t i n g u i s h  Nardone v. R e m o l d s ,  333  So.2d 25 ( F l a .  1976) and con- 

v i n c e  t h i s  c o u r t  t h a t  i t s  o p i n i o n  i n  Nardone, l o s t  a l l  preceden- 

t i a l  v a l u e  a s  soon as t h e  s t a t u t e  of l i m i t a t i o n s  was amended i n  

1975 s u b s t i t u t i n g  " i n c i d e n t "  f o r  " i n j u r y . "  T h i s  c o u r t  h a s  never  

t a k e n  t h a t  p o s i t i o n  and shou ld  re jec t  t h i s  a t t e m p t  t o  n e g a t e  i t s  

h o l d i n g  i n  Nardone. 

Examinat ion of t h i s  C o u r t ' s  Opinions  on t h e  S t a t u t e  of 
L i m i t a t i o n s  

I n  Nardone, t h e  p a r e n t s  of t h e  b r a i n  damaged minor c h i l d  

argued t h a t  t h e  s t a t u t e  of l i m i t a t i o n s  on t h e i r  medical malprac-  

t i c e  claim shou ld  n o t  beg in  t o  run u n t i l  t h e y  became aware of t h e  

d o c t o r ' s  neg l igence .  Without  r e l y i n g  on t h e  s t a t u t o r y  language,  

t h i s  c o u r t  rejected t h a t  argument i n  f a v o r  of i t s  p o s i t i o n  t h a t  

where a p l a i n t i f f  is on n o t i c e  of a p o s s i b l e  i n v a s i o n  of l e g a l  

r i g h t s ,  t h e  s t a t u t e  of l i m i t a t i o n s  b e g i n s  t o  run immediately.  

3 3 3  So.2d a t  3 4 ,  
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. .  

The Nardone o p i n i o n ,  i n  i t s  c i t a t i o n  of e a r l i e r  cases, 

rel ied most h e a v i l y  on t h e  concep t  of n o t i c e .  C i t i n g  C i t y  of 

M i a m i  v. Brooks, 70 So.2d 306 ( F l a .  1 9 5 4 ) ,  t h e  c o u r t  e s t a b l i s h e d  

a two par t  t e s t  t o  d e t e r m i n e  when t h e  s t a t u t e  of l i m i t a t i o n s  

commence and s ta ted  t h a t  t h e  s t a t u t e  b e g i n s  t o  run upon n o t i c e  of 

e i t h e r  t h e  n e g l i g e n t  act  g i v i n g  r i se  t o  t h e  cause of a c t i o n  o r  

t h e  p h y s i c a l  i n j u r y  which is t h e  consequence of t h e  n e g l i g e n t  

ac t .  With in  t h a t  t e s t  a l o n e  and u s i n g  t h e  d i s j u n c t i v e  " o r , "  t h e  

c o u r t  r e f e r r e d  t o  n o t i c e  of an i n j u r y ,  n o t i c e  of an ac t ,  and 

n o t i c e  of a cause of a c t i o n .  

MRS. SHAPIRO now a r g u e s  t h a t  t h e  Nardone ho ld ing  does  n o t  

app ly  t o  cases under post- 1975 v e r s i o n s  of t h e  s t a t u t e .  T h i s  is  

a s t r a i n e d  read ing  of t h e  op in ion .  T h i s  c o u r t  d i d  n o t  l i m i t  

i t s e l f  t o  a p a r t i c u l a r  d e f i n i t i o n  nor  d i d  it r e s t r i c t  i t s  explan-  

a t i o n  of t h e  s t a tu t e s '  commencement. Throughout t h e  o p i n i o n ,  

"causes of a c t i o n , "  " i n c i d e n t , "  " a c t "  and " i n j u r y "  are  used 

i n t e r c h a n g e a b l y .  Reading t h e  o p i n i o n  as a whole r a t h e r  t h a n  

e x t r a c t i n g  words, it is c lear  t h a t  t h i s  c o u r t  in tended  t o  hold  

t h a t  t h e  s t a t u t e  of l i m i t a t i o n s  commences upon n o t i c e  of i n v a s i o n  

of l e g a l  r i g h t s ,  which n o t i c e  can a r i s e  from n o t i c e  of an i n j u r y ,  

n o t i c e  of a n e g l i g e n t  act o r  n o t i c e  of a cause of a c t i o n .  

I n  t h e  i n s t a n t  case, MRS. SHAPIRO had n o t i c e  of an i n v a s i o n  

of l e g a l  r i g h t s  whichever  s t a t u t e  e x i s t e d  and whatever  language 

from Nardone applies. She was aware of t h e  p a r t i c u l a r  p h y s i c a l  

i n j u r y  which was t o t a l  and i r r e v e r s i b l e  b l i n d n e s s  by December 31, 
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. .  

1979. She was a l s o  aware t h a t  DR. BARRON performed a s u r g e r y  

which preceded t h e  c o m p l i c a t i o n s  l e a d i n g  t o  b l i n d n e s s .  Without  

DR. BARRON's  s u r g e r y ,  a c c o r d i n g  t o  p l a i n t i f f ' s  compla in t ,  t h e  

b l i n d n e s s  would n o t  have occur red .  I n t e r e s t i n g l y ,  MRS. SHAPIRO 

d o e s  n o t  c o n t e s t  Nardone 's  s t a t e m e n t s  r e g a r d i n g  i m p u t a t i o n  of 

medical r e c o r d s '  c o n t e n t s  t o  p o t e n t i a l  p l a i n t i f f s .  Imputing t h a t  

knowledge t o  h e r ,  MRS. SHAPIRO was on n o t i c e  of t h e  i n j u r y  and 

t h e  i n c i d e n t  i n v o l v i n g  DR. BARRON, t h a t  is, t h e  s u r g e r y .  

MRS. SHAPIRO c i t e s  Ash v. S t e l l a ,  457 So.2d 1377 ( F l a .  

1 9 8 4 ) ,  and Moore v. Mor r i s ,  475 So.2d 666 ( F l a .  1985) t o  s u p p o r t  

h e r  e v a l u a t i o n  of Nardone 's  p r e c e d e n t i a l  va lue .  T h i s  c o u r t  cou ld  

have r e j e c t e d  o r  d i s t i n g u i s h e d  Nardone i n  each of t h o s e  cases b u t  

chose  n o t  t o  do so. MRS. SHAPIRO claims t h e  f a i l u r e  t o  c i t e  

Nardone i n  Ash is a " c l e a r  r e j e c t i o n "  w h i l e  t h e  c i t a t i o n  i n  Moore 

is i n a p p l i c a b l e .  

Regarding Ash, t h i s  c o u r t  d i d  n o t  c l e a r l y  re ject  Nardone; 

r a t h e r  it a f f i r m e d  t h e  r e v e r s a l  of t h e  summary judgment on t h e  

bas i s  t h a t  t h e r e  was f a c t u a l  q u e s t i o n  whether  n o t i c e  of t h e  

e x i s t e n c e  of a tumor was enough t o  e s t a b l i s h  n o t i c e  t h a t  t h e  

tumor had e x i s t e d  d u r i n g  t r e a t m e n t  and was misdiagnosed.  The 

f a c t s  as p r e s e n t e d  i n  Ash e s t a b l i s h e d  t h a t  a p r e l i m i n a r y  diagno-  

sis was rendered  on March 23, 1977, b u t  t h i s  p r e l i m i n a r y  diagno-  

sis was rendered  w i t h o u t  t h e  b e n e f i t  of d i a g n o s t i c  tests .  The 

n e c e s s a r y  tests were performed on March 29 and t h e  r e s u l t s  were 

a v a i l a b l e  on March 30, 1977. T h i s  c o u r t  found an issue of f a c t  
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r e g a r d i n g  whether  t h e  p l a i n t i f f  was aware of an i n c i d e n t  o r  

whe the r  an i n j u r y  had e x i s t e d  o r  o c c u r r e d  a t  t h e  time of t r ea t-  

m e n t ,  which began i n  J a n u a r y ,  1977.  

I n  Moore, t h i s  c o u r t  c i t ed  and rel ied on Nardone. MRS. 

SHAPIRO argues t h a t  Moore's r e l i a n c e  on Nardone can be d i s t i n -  

g u i s h e d  because t h e  s t a t u t e  i n  e f fec t  i n  Moore was s imilar  t o  t h e  

common law p r i n c i p l e s  of Nardone. Once a g a i n ,  however, i n  Moore, 

t h i s  c o u r t  had t h e  o p p o r t u n i t y  t o  s t a t e  d e f i n i t i v e l y  t h e  bound- 

a r i e s  of Nardone 's  a p p l i c a t i o n  and t o  l i m i t  Nardone t o  cases 

decided under pre-1975 s t a t u t e s .  T h i s  c o u r t ' s  d e c i s i o n  i n  Moore 

was n o t  r endered  u n t i l  1985. Despite t h e  many amendments t o  t h e  

s t a t u t e  of which t h e  c o u r t  c l e a r l y  was aware, it d i d  n o t  engage 

i n  any d i s c u s s i o n  of v a r y i n g  tests t o  be a p p l i e d  depending on t h e  

l anguage  of t h e  s t a t u t e  b u t  d e f i n e d  t h e  issue as when t h e  p l a i n-  

t i f f ' s  had o r  shou ld  have had n o t i c e  of e i t h e r  t h e  i n j u r y  o r  t h e  

n e g l i g e n t  act .  475 So.2d a t  667. 

MRS. SHAPIRO claims t h a t  t h i s  c o u r t ' s  d e c i s i o n  i n  F l o r i d a  

P a t i e n t ' s  Compensation Fund v. T i l lman ,  487 So.2d 1032 ( F l a .  

1986) d e m o n s t r a t e s  t h a t  t h e  v a r i o u s  changes i n  t h e  s t a t u t e s  of 

l i m i t a t i o n s  have a l t e r e d  t h i s  c o u r t ' s  pronouncements. I n  T i l lman  

t h e  F o u r t h  D i s t r i c t  Cour t  of Appeal expressed  doubt  as t o  

Nardone 's  p r e c e d e n t i a l  v a l u e .  When t h i s  c o u r t  had t h e  oppor- 

t u n i t y  t o  review t h e  case, it chose  n o t  t o  refer t o  t h e  f o u r t h  

d i s t r i c t ' s  r e a s o n i n g  on t h e  s t a t u t e  of l i m i t a t i o n s  issue. 

R a t h e r ,  t h i s  c o u r t  s imply  affirmed upon a f i n d i n g  t h a t  there  was 
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a f a c t u a l  issue r e g a r d i n g  t h e  T i l lman  p l a i n t i f f ' s  knowledge 

whether  he had been i n j u r e d  i n  l i g h t  of t h e  d o c t o r ' s  c o n t i n u o u s  

a s s u r a n c e s  t h a t  no i n j u r y  e x i s t e d .  

Even i f  MRS. S H A P I R O ' s  p o s i t i o n  is c o r r e c t  t h a t  t h i s  c o u r t ' s  

d e i c i s i o n  i n  T i l lman  rejected t h e  Nardone p r i n c i p l e s  and a c c e p t e d  

t h e  f o u r t h  d i s t r i c t ' s  t e s t ,  t h e  d e c i s i o n  i n  t h e  i n s t a n t  case 

shou ld  have been a f f i r m e d  a p p l y i n g  t h a t  test .  The T i l lman  t e s t  

d e f i n e d  an i n c i d e n t  as a medical p rocedure  t o r t i o u s l y  performed 

which i n j u r e s  t h e  p a t i e n t .  Cons ide r ing  t h e  knowledge a v a i l a b l e  

i n  t h e  medical r e c o r d s ,  MRS. SHAPIRO was on n o t i c e  of t h e  medical 

p rocedure ,  t h a t  is, t h e  s u r g e r y  and t h e  p r e p a r a t i o n  o r  a l l e g e d  

lack t h e r e o f ,  and t h e  damage t o  t h e  p a t i e n t  o r  t h e  t o t a l  i r r e v e r -  

s i b l e  b l i n d n e s s .  There is no ev idence  t h a t  MRS. SHAPIRO was e v e r  

den ied  access t o  t h e  medica l  r e c o r d s  o r  t h a t  t h e y  would have been 

w i t h h e l d  from h e r  had s h e  r e q u e s t e d  them. 

Comparison of t h e  D i s t r i c t  Cour t  of Appeal's Opinions  Applvinq 
Nardone 

The d e c i s i o n s  of t h e  F o u r t h  D i s t r i c t  Cour t  of Appeals  

r e g a r d i n g  t h e  s t a t u t e  of l i m i t a t i o n s  i n  medica l  m a l p r a c t i c e  cases 

have been i n c o n s i s t e n t  i n  app ly ing  t h e  p r i n c i p l e s  of Nardone. 

The f o u r t h  d i s t r i c t  q u e s t i o n e d  t h e  v i a b i l i t y  of Nardone i n  l i g h t  

of t h e  v a r i o u s  s t a t u t o r y  amendments i n  T i l lman ,  supra,  issued i n  

1984 i n t e r p r e t i n g  t h e  s t a t u t e  of 1975. The same c o u r t ,  however, 

a d d r e s s e d  a case i n  1985 i n  which t h e  1983 s t a t u t e  was a p p l i c a b l e  

and c i t e d  Nardone as p receden t .  S c h a f e r  v. L e h r e r ,  476 So.2d 781 

( F l a .  4 t h  DCA 1985) .  
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I n  1986 and 1987 t h e  f o u r t h  d i s t r i c t  decided cases a l s o  

i n v o l v i n g  subsequen t  s t a tu te s  and rel ied on Nardone f o r  a deter-  

m i n a t i o n  of when t h e  s t a t u t e  of l i m i t a t i o n s  commenced. 

Frankowitz  v. P r o b s t ,  489 So.2d 5 1  ( F l a .  4 t h  DCA 1986) and Humber 

v. ROSS, 509 So.2d 356 ( F l a .  4 t h  DCA 1987) .  Most r e c e n t l y ,  t h e  

F o u r t h  D i s t r i c t  Cour t  of Appeal c i t ed  Nardone f o r  t h e  f o l l o w i n g  

ho ld ing :  " [ T l h e  s t a t u t e  of l i m i t a t i o n s  i n  a medical m a l p r a c t i c e  

case b e g i n s  t o  run when t h e  p l a i n t i f f  has  been p u t  on n o t i c e  of 

i n v a s i o n  of h i s  l e g a l  r i g h t s ,  which o c c u r s  when t h e  p l a i n t i f f  h a s  

n o t i c e  of e i t h e r  t h e  n e g l i g e n t  act  g i v i n g  r i se  t o  t h e  cause of 

a c t i o n ,  o r  t h e  e x i s t e n c e  of an i n j u r y  t h a t  is t h e  consequence of 

a n e g l i g e n t  act ."  F l o r i d a  P a t i e n t ' s  Compensation Fund v. 

S i tomer ,  524 So.2d 671, 672 ( F l a .  4 t h  DCA 1988) .  

The f i f t h  d i s t r i c t  d i s c u s s e d  t h e  i ssue  r e c e n t l y  i n  Leyte-  

V i d a l  v. Murray, 523 So.2d 1266 ( F l a .  5 t h  DCA 1988) and re l ied on 

Nardone a l t h o u g h  a p p l y i n g  a post-1975 s t a t u t e  of l i m i t a t i o n s .  I n  

Jackson  v. Georqopolous,  1 4  F.L.W. 2429 ( F l a .  2d DCA, October  20, 

19891, which MRS. SHAPIRO chose  n o t  t o  a d d r e s s  i n  h e r  b r i e f ,  

Judge Lehan ' s  s p e c i a l  c o n c u r r i n g  o p i n i o n  is devoted  t o  a d i s c u s-  

s i o n  of Nardone and t h e  e f f e c t  of i ts language on cases decided 

subsequen t ly .  Judge Lehan a r g u e s  p e r s u a s i v e l y  t h a t  t h i s  c o u r t  

had i n t e n d e d  n o t i c e  of t h e  i n j u r y  i n  Nardone t o  i n c l u d e  n o t  j u s t  

knowledge o r  n o t i c e  of an i n j u r y  b u t  knowledge o r  n o t i c e  of an 

i n c i d e n t  i n v o l v i n g  a d e f e n d a n t  which r e su l t ed  i n  t h e  i n j u r y .  

Rather  t h a n  r e j e c t i n g  Nardone by a r e s t r i c t i v e  r e a d i n g  of t h e  
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. ,  

o p i n i o n ,  Jackson  o f f e r s  a compromise g i v i n g  e f f e c t  t o  Nardone. 

See, a l s o ,  Judge J o r g e n s o n ' s  d i s s e n t  i n  Bosorf f  v. Koch, 547 

So.2d 1223 ( F l a .  3d DCA 1989) .  T h i s  c o u r t  d i d  n o t  i n t e n d  t o  

l i m i t  i t s  o p i n i o n  t o  t h e  e x i s t i n g  s t a t u t e  b u t  d i d  a t t e m p t  t o  

e s t a b l i s h  a t e s t  a p p l i c a b l e  t o  l i m i t a t i o n s  cases u n i v e r s a l l y .  I n  

Jackson ,  t h e  c o u r t  c i t e d  Nardone despite t h e  f a c t  t h a t  it was 

a d d r e s s i n g  t h e  s t a t u t e  of l i m i t a t i o n s  e f f e c t i v e  i n  1987. The 

c o u r t s  as 

MRS. SHAPIRO a r g u e s  t h e y  shou ld  have,  t o  cases a r i s i n g  u n d e r  pre-  

of t h e  s t a t e  have n o t  l imi ted  a p p l i c a t i o n  of Nardone, 

1975 o r  pre-1971 cases. T h i s  c o u r t  shou ld  reject  MRS. S H A P I R O ' s  

a t t e m p t  t o  l i m i t  Nardone ' s  a p p l i c a t i o n  i n  t h e  i n s t a n t  case. 

Each time t h e  o p p o r t u n i t y  t o  amend t h e  s t a t u t e  of l imita-  

t i o n s  was p r e s e n t e d ,  t h e  l e g i s l a t u r e  had t h e  o p p o r t u n i t y  t o  

accept MRS. S H A P I R O ' s  p o s i t i o n  and word t h e  s t a t u t e  t o  r e q u i r e  

knowledge of a p h y s i c i a n ' s  o r  h o s p i t a l ' s  n e g l i g e n c e  b e f o r e  t h e  

ment,  t h e  c o u r t  w i l l  be rewording t h e  s t a t u t e  t o  read:  

An a c t i o n  f o r  medical m a l p r a c t i c e  s h a l l  be 
commenced w i t h i n  two y e a r s  from t h e  time t h e  
n e g l i g e n c e  o c c u r r e d  g i v i n g  r i s e  t o  t h e  a c t i o n  
o r  w i t h i n  two y e a r s  from t h e  time t h e  
n e g l i g e n c e  is d i s c o v e r e d  o r  shou ld  have been 
d i s c o v e r e d  w i t h  t h e  exercise of d u e  
d i l i g e n c e  .... 

The l e g l i s l a t u r e  has  n o t  chosen t o  r e q u i r e  knowledge of a n e g l i -  

g e n t  a c t  and t h i s  c o u r t  shou ld  n o t  j u d i c i a l l y  l e g i s l a t e  such  a 

requi rement .  
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A p p l i c a t i o n  of Nardone and i ts  Proseny t o  t h e  I n s t a n t  Case: 

Although conceding t h e  e x i s t e n c e  of u n d e n i a b l e  f ac t s  i n  t h i s  

case, t h e  f o u r t h  d i s t r i c t ' s  o p i n i o n  e s s e n t i a l l y  e s t a b l i s h e s  a new 

s t a n d a r d  f o r  t h e  s t a t u t e  of l i m i t a t i o n s  by r e q u i r i n g  t h e  exis- 

t e n c e  of e x p e r t  o p i n i o n  on m a l p r a c t i c e  b e f o r e  t h e  s t a t u t e  w i l l  

beg in  t o  run. The c o u r t ' s  o p i n i o n  admits t h a t  t h e  c o m p l i c a t i o n s  

a r o s e  from Mr. S h a p i r o ' s  s u r g e r y ,  t h a t  t h e s e  c o m p l i c a t i o n s  were 

obvious  t o  a l l ;  t h e  c o u r t ' s  o p i n i o n  a l s o  acknowledges t h a t  MRS. 

SHAPIRO m u s t  be deemed t o  have knowledge of t h e  medical r e c o r d s  

and t h a t  t h e r e  was an independent  medical a d v i s o r  a v a i l a b l e .  The 

e x p e r t  who e v e n t u a l l y  gave an o p i n i o n  on n e g l i g e n c e  based it on 

i n f o r m a t i o n  a v a i l a b l e  p r i o r  t o  December 31, 1979. D e s p i t e  a l l  of 

t h e s e  conceded f ac t s ,  t h e  c o u r t  r e v e r s e d  t h e  summary judgment. 

MRS. SHAPIRO a r g u e s  t h a t  t h e  s t a t u t e  should  n o t  have commenced 

u n t i l  Mr. S h a p i r o ' s  d i s c h a r g e  i n  February  4 ,  1980. There  is no 

c i t a t i o n ,  however, t o  any new f a c t  which was d i s c o v e r e d  between 

December 31, 1979, and February  4 ,  1980. 

I n  h e r  b r i e f ,  MRS. SHAPIRO a r g u e s  t h a t  t h e  independent  

medical a d v i s o r  c o n s u l t e d  o n l y  because of a s u g g e s t i o n  t h a t  t h e  

l i f e  s u p p o r t  sys tems be d i s c o n n e c t e d .  R e g a r d l e s s  of t h e  r e a s o n s  

f o r  t h i s  c o n s u l t a t i o n ,  it is c lear  t h a t  an independent  medical 

a d v i s o r  was a v a i l a b l e  p r i o r  t o  December 31, 1979. MRS. SHAPIRO 

h e r s e l f  concedes t h a t  t h e  independent  medical a d v i s o r  flew down 

" t o  p r o v i d e  a s s i s t a n c e ,  i f  he c o u l d ,  i n  t r e a t i n g  h e r  husband.'' 

MRS. S H A P I R O ' s  b r i e f  a t  23 .  
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MRS. SHAPIRO f u r t h e r  a r g u e s  t h a t  any a d v i c e  g i v e n  by t h e  

a d v i s o r  shou ld  n o t  p l a c e  h e r  on n o t i c e  t h a t  t h e r e  had been a 

medical p rocedure  t o r t i o u s l y  performed which i n j u r e d  h e r  husband. 

The issue i s  n o t  whether  t h e  a d v i s o r  s p e c i f i c a l l y  t o l d  MRS. 

SHAPIRO t h a t  t h e r e  had been neg l igence ;  t h e  issue is, r a t h e r ,  

whether  t h e  o p p o r t u n i t y  e x i s t e d  f o r  MRS. SHAPIRO t o  d i s c o v e r  t h a t  

t he r e  had been n e g l i g e n c e .  

MRS. SHAPIRO c o n t e s t s  whether  t h e  d i a g n o s i s  of b l i n d n e s s  

a f t e r  major s u r g e r y  was s u f f i c i e n t  t o  p l a c e  h e r  on n o t i c e  of t h e  

p o s s i b l e  m a l p r a c t i c e .  The u n c o n t r o v e r t e d  f a c t s  are t h a t  Mr. 

S h a p i r o  had surgery  f o r  t h e  removal of p o l y p s  from h i s  co lon .  

Unques t ionably ,  he su f fe red  numerous c o m p l i c a t i o n s  f o l l o w i n g  t h e  

s u r g e r y ;  t h e  awareness  of t h o s e  c o m p l i c a t i o n s  a l o n e  were s u f f i -  

c i e n t  t o  encourage  MRS. SHAPIRO t o  seek a d v i c e  from Dr. Gutman. 

Even w i t h o u t  t h a t  independent  medical a d v i c e ,  however, t h e  e x i s -  

t e n c e  of t h e  unexpected and untoward c o m p l i c a t i o n s  and t h e  dras-  

t i c  change i n  Mr. S h a p i r o ' s  c o n d i t i o n  was s u f f i c i e n t  t o  p l a c e  

MRS. SHAPIRO on n o t i c e  of p o s s i b l e  m a l p r a c t i c e ,  as it was i n  

Nardone. Also ,  i n  t h i s  case, b l i n d n e s s  c l e a r l y  was n o t  a s e r i o u s  

s i t u a t i o n  a r i s i n g  th rough  a na tu ra l  c a u s e  d u r i n g  an o p e r a t i o n  f o r  

t h e  removal of c o l o n  p o l y p s ,  as  t h e  asphyx ia  i n  u t e r o  c o u l d  have 

been i n  Moore. 

MRS. SHAPIRO f u r t h e r  a r g u e s  t h a t  because of h e r  knowledge of 

t h e  stomach tubes and t h e i r  a c t i o n  as a s o u r c e  of i n f e c t i o n ,  

somehow t h i s  knowledge misled he r  i n t o  b e l i e v i n g  t h a t  t h e  b l i n d -  
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ness a r o s e  from t h e  stomach t u b e s .  MRS. S H A P I R O ' s  knowledge of 

t h e  stomach tubes  and t h e i r  a f f e c t  is f u r t h e r  s u p p o r t  f o r  DR. 

BARRON's  p o s i t i o n  t h a t  s h e  was on c o n s t r u c t i v e  n o t i c e  of p o s s i b l e  

m a l p r a c t i c e ,  As MRS. SHAPIRO s t a t e d ,  s h e  was informed t h a t  t h e r e  

were " t o o  many tubes ."  R367. The l o g i c a l  assumpt ion  from a 

p h y s i c i a n ' s  s t a t e m e n t  of " t o o  many tubes"  is t h a t  t h e r e  was a 

reason  f o r  t h e  problem, which i n  t h i s  case a l l e g e d l y  was t h e  

f a i l u r e  t o  u s e  t h e  a n t i b i o t i c  and t h e  n e c e s s i t y  f o r  e x t r a o r d i n a r y  

p o s t- o p e r a t i v e  t r e a t m e n t ,  

MRS. SHAPIRO a l s o  a r g u e s  t h a t  because of h e r  husband ' s  

s e r i o u s  c o n d i t i o n  d u r i n g  h i s  h o s p i t a l i z a t i o n ,  s h e  shou ld  n o t  have 

begun an i n v e s t i g a t i o n  t o  d e t e r m i n e  whether  t h e r e  had been mal- 

p r a c t i c e ,  MRS. SHAPIRO a d m i t t e d l y  r e q u e s t e d  and r e c e i v e d  t h e  

medical r e c o r d s  upon he r  husband ' s  d i s c h a r g e  i n  February ,  1980. 

There is no ev idence  t h a t  t h e  same medical r e c o r d s  cou ld  n o t  have 

been made a v a i l a b l e  t o  h e r  as e a r l y  as September,  1979, o r  a t  t h e  

v e r y  l a t e s t ,  December 1979,  and s h e  had two y e a r s  f o l l o w i n g  

December, 1979, t o  exercise due d i l i g e n c e  i n  d e t e r m i n i n g  whether  

m a l p r a c t i c e  had occur  red.  

MRS. SHAPIRO c i tes  Ash, supra,  f o r  i t s  s t a t e m e n t s  t h a t  a 

t e n t a t i v e  d i a g n o s i s  is n o t  s u f f i c i e n t  t o  commence t h e  s t a t u t e  of 

l i m i t a t i o n s .  There is no  ev idence  i n  t h i s  r e c o r d  t h a t  t h e  b l i n d-  

n e s s  was a t e n t a t i v e  d i a g n o s i s  o r  t h a t  t h e r e  was any q u e s t i o n  as 

t o  t h e  cause of t h e  b l i n d n e s s .  There was a l s o  no ev idence  of new 

f a c t s  d i s c o v e r e d  between December 31, 1979, and February  4 ,  1980, 
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t h e  d a t e  of d i s c h a r g e .  

MRS. SHAPIRO f u r t h e r  s ta tes  "absent ev idence  t h a t  P l a i n t i f f s  

were on ac tual  n o t i c e  of a medical m a l p r a c t i c e  i n c i d e n t  which 

caused t h e  i n f e c t i o n  r e s u l t i n g  i n  Mr. S h a p i r o ' s  b l i n d n e s s  (which 

t h i s  r e c o r d  does  n o t  c o n t a i n ) ,  a summary judgment f o r  t h e  Defen- 

d a n t s  shou ld  n o t  be g r a n t e d  i n  t h i s  case". MRS. S H A P I R O ' s  b r i e f  

a t  29. It  is c l e a r  from t h i s  s t a t e m e n t  t h a t  MRS. S H A P I R O ' s  

p o s i t i o n  is t h a t  e x p e r t  o p i n i o n  is t h e  o n l y  t r i g g e r i n g  e v e n t  f o r  

t h e  s t a t u t e  of l i m i t a t i o n s .  N e i t h e r  t h e  l e g i s l a t u r e  nor  t h i s  

c o u r t  e v e r  i n t e n d e d  t h a t  r e s u l t .  Admit tedly  t h i s  is  t h e  e f f e c t  

o f t e n  g iven  t o  t h e  s t a t u t e  of l i m i t a t i o n s  by t h e  v a r i o u s  lower 

c o u r t ' s  o p i n i o n s ,  b u t  t h i s  case p r e s e n t s  t h i s  c o u r t  an oppor- 

t u n i t y  t o  c o r r e c t  t h a t  misapprehens ion.  T h i s  c o u r t  r e c e n t l y  

reaffirmed t h i s  p o s i t i o n  i n  a case i n v o l v i n g  a s i m i l a r  n o t i c e  

s t a tu t e .  Almand C o n s t r u c t i o n  Company, I n c .  v. Evans, 547 So.2d 

626 ( F l a .  1989) .  The language of Nardone, as it h a s  been c i t ed  

by t h e  v a r i o u s  d i s t r i c t  c o u r t s  requires n o t i c e  o r  c o n s t r u c t i v e  

n o t i c e  of t h e  e x i s t e n c e  of m a l p r a c t i c e  t o  t r i g g e r  t h e  s t a t u t e  of 

l i m i t a t i o n s .  

MRS. SHAPIRO had t h e  means of d e t e r m i n i n g  whether  malprac- 

t i c e  caused t h e  i n f e c t i o n  which resul ted  i n  t h e  b l i n d n e s s .  "The 

means of knowledge a r e  t h e  same as knowledge i t s e l f . "  Nardone, 

a t  333. MRS. SHAPIRO admits  t h a t  t h e  medical r e c o r d s  were a v a i l -  

able t o  h e r  b u t  claims t h a t  t h e  r e c o r d s  would n o t  r e f l e c t  s u f f i -  

c i e n t  i n f o r m a t i o n  t o  p u t  h e r  on n o t i c e  because t h e  a l l e g e d  act  of 
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n e g l i g e n c e  was a f a i l u r e  t o  p r e s c r i b e  t h e  a n t i b i o t i c s .  MRS. 

S H A P I R O  is u n a b l e  t o  c i t e ,  however, any case o r  s t a tu te  which 

i n d i c a t e s  t h a t  t h e  knowledge t o  commence t h e  s t a t u t e  of l imi ta-  

t i o n s  m u s t  be t h e  c l a i m a n t ' s  own knowledge as opposed t o  t h a t  

a v a i l a b l e  th rough  independent  e x p e r t s .  

MRS. S H A P I R O ' s  argument i n  t h i s  c a s e  i s  t h a t  t h e  s t a t u t e  of 

l i m i t a t i o n s  does  n o t  commence i n  any s i t u a t i o n  u n t i l  an e x p e r t  

in fo rms  t h e  p o t e n t i a l  p l a i n t i f f  of t h e i r  o p i n i o n  t h a t  malpractice 

e x i s t s .  The F o u r t h  D i s t r i c t  Cour t  of Appeals  d e c i s i o n  i n  t h i s  

case w i l l  have t h a t  e f fec t  and w i l l  p r e v e n t  any medical malprac-  

t i c e  d e f e n d a n t  from e n j o y i n g  t h e  b e n e f i t  of t h e  s t a t u t e  of l i m i -  

t a t i o n s .  T h i s  p o s i t i o n  c l e a r l y  c o n f l i c t s  w i t h  Nardone and t h i s  

c o u r t ' s  subsquen t  d e c i s i o n s .  

CONCLUSION 

Based on t h e  c o n f l i c t  e s t ab l i shed  between t h e  lower c o u r t ' s  

d e c i s i o n  and o p i n i o n s  of t h i s  c o u r t ,  t h e  d e c i s i o n  of t h e  F o u r t h  

D i s t r i c t  Cour t  of Appeals  shou ld  be reversed .  
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f o r  P e t i t i o n e r s ,  S u i t e  4-B, Barr is ters  B u i l d i n g ,  1 6 1 5  Forum P l a c e ,  

West Palm Beach ,  F l o r i d a  33401;  THOMPSON AND O 'BRIEN,  P o s t  O f f i c e  

Box 14334 ,  F o r t  L a u d e r d a l e ,  F l o r i d a  33302;  ANNE B. MacLEAN, 

ESQUIRE,  2700 N.E. 1 4 t h  S t ree t  Causeway, Pompano Beach ,  F l o r i d a  

33062;  ROBERT M. KLEIN, ESQUIRE, STEPHENS, LYNN, KLEIN & 

McNICHOLAS, P.A., 9100 S o u t h  Dade l and  B o u l e v a r d ,  One Da t ran  

Center, S u i t e  1500 ,  M i a m i ,  F l o r i d a  33156;  JACK W. SHAW, J R . ,  

ESQUIRE, MATHEWS, OSBORNE, McNATT & COBB, P.A., 1 Enterpr ise  

C e n t e r ,  S u i t e  1400 ,  225  Water S t r ee t ,  J a c k s o n v i l l e ,  F l o r i d a  

32202 ,  by mail ,  t h i s  2-g d a y  of December, 1989 .  

METZGER, SONNEBORN & RUTTER, P.A. 
A t t o r n e y s  f o r  P e t i t i o n e r s  
S u i t e  300 ,  Ba r r i s t e r s  B u i l d i n g  
1 6 1 5  Forum P l a c e  
P o s t  Of f i ce  Box 024486 
West Palm Beach,  F l o r i d a  33402-4486 
(407 )  684-2000 

F l o r i d a  Bar No. 298743 
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