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PREFACE

The parties will be referred to by their proper names. The

following designation will be used:
(R) = Record-on-Appeal
STATEMENT OF THE CASE AND FACTS

DR. BARRON adheres to and adopts by reference in this reply
brief the statement of the case and of the facts contained in his
initial brief. Additionally, DR. BARRON corrects certain mis-
understandings created by MRS. SHAPIRO's answer brief.

Although MRS. SHAPIRO argues in her answer brief that Peti-
tioners only relied on portions of depositions to support their
motion for summary judgment, DR. BARRON submitted the entire
hospital record and designated the portions which demonstrated
the definitive diagnosis of blindness during Mr. Shapiro's hospi-
tal stay. R29, 33, 38. DR. BARRON argued before the lower court
that the statute of limitations should have expired in September,
1981, November, 1981, or at the very latest December, 1981.
These dates represent two years from the date the blindness
occurred and was diagnosed according to the hospital records.

Contrary to MRS. SHAPIRO's argument that Dr. Gutman came to
visit Mr.  Shapiro only because of a suggestion by the treating
physicians that there be no heroic measures to sustain his life,
Dr. Gutman testified that he consulted with MRS. SHAPIRO before
Mr. Shapiro was even hospitalized and gave advice on the medical

treatment. R275, 278-79. Dr. Gutman spoke to MRS. SHAPIRO



before the surgery and followed Mr. Shapiro's hospitalization by
phone and in person. R279. MRS. SHAPIRO also did not testify
that Dr. Gutman came to Florida only because of the suggestion
regarding herioc measures. Regarding the absess, MRS. SHAPIRO
stated that the absess did not develop in the area where the tube
was pulled out, contrary to the suggestion in the brief that the
complication arose from the tubes.

SUMMARY OF 2 IMENT

This court's opinion in Nardone v. Reynolds, 33 So.2d 25

(Fla. 1976) establishes a test for determining when the statute
of limitations commences in medical malpractice cases. The test
Is not limited to the particular statute in effect at the time of
the decision. Rather, it is a test which encompasses the concept
of notice and determines that the statute commences when a plain-
tiff is on notice of the invasion of legal rights, which is when
the plaintiff has notice of either the negligent act giving rise
to the cause of action or of the existence of an injury that 1is
the consequence of a negligent act.

This court has never rejected Nardone nor limited its appli-
cation to specific statutory language. The district courts of
appeal which have addressed the issue continue to cite Nardone as
precedent although the Fourth District Court of Appeal varies in
its own application of the case. In the instant case, the fourth
district has failed to apply Nardone appropriately despite con-

ceding in its opinion the existence of all factors necessary



to place MRS. SHAPIRO on notice of her cause of action. Even
accepting MRS. SHAPIRO's argument, however, the summary judgment
should have been affirmed where there was constructive notice of
the cause of action,

QUESTION PRESENTED

l. NARDONE V. REYNOLDS REMAINS THE LAW OF
FLORIDA AND THE FOURTH DISTRICT'S DECI-
SION IMPROPERLY APPLYING NARDONE SHOULD
BE REVERSED.

ARGUMENT

MRS. SHAPIRO's entire brief is devoted to an attempt to dis-

tinguish Nardone v. Remolds, 333 So.2d 25 (Fla. 1976) and con-
vince this court that its opinion in Nardone, lost all preceden-

tial wvalue as soon as the statute of limitations was amended in
1975 substituting "incident” for "injury."™ This court has never
taken that position and should reject this attempt to negate its

holding in Nardone.

Examination of this Court's Opinions on the Statute of

Limitations

In Nardone, the parents of the brain damaged minor child
argued that the statute of limitations on their medical malprac-
tice claim should not begin to run until they became aware of the
doctor's negligence. Without relying on the statutory language,
this court rejected that argument in favor of its position that
where a plaintiff is on notice of a possible invasion of legal
rights, the statute of limitations begins to run immediately.

333 So.2d at 34,



The Nardone opinion, in 1its citation of earlier cases,
relied most heavily on the concept of notice. Citing City of

Miami v. Brooks, 70 So.2d 306 (Fla. 1954), the court established

a two part test to determine when the statute of Ilimitations
commence and stated that the statute begins to run upon notice of
either the negligent act giving rise to the cause of action or
the physical injury which is the consequence of the negligent
act. Within that test alone and using the disjunctive "or," the
court referred to notice of an injury, notice of an act, and
notice of a cause of action.

MRS. SHAPIRO now argues that the Nardone holding does not
apply to cases under post-1975 versions of the statute. This is
a strained reading of the opinion. This court did not limit

itself to a particular definition nor did 1t restrict its explan-

ation of the statutes' commencement. Throughout the opinion,
"causes of action," "incident," "act" and "injury" are used
interchangeably. Reading the opinion as a whole rather than

extracting words, it is clear that this court intended to hold
that the statute of limitations commences upon notice of invasion
of legal rights, which notice can arise from notice of an injury,
notice of a negligent act or notice of a cause of action.

In the instant case, MRS. SHAPIRO had notice of an invasion
of legal rights whichever statute existed and whatever language
from Nardone applies. She was aware of the particular physical

injury which was total and irreversible blindness by December 31,




1979. She was also aware that DR. BARRON performed a surgery
which preceded the complications leading to blindness. Without
DR. BARRON's surgery, according to plaintiff's complaint, the
blindness would not have occurred. Interestingly, MRS. SHAPIRO
does not contest Nardone's statements regarding imputation of
medical records' contents to potential plaintiffs. Imputing that
knowledge to her, MRS. SHAPIRO was on notice of the injury and
the incident involving DR. BARRON, that is, the surgery.

MRS. SHAPIRO cites Ash v. Stella, 457 So.2d 1377 (Fla.

1984), and Moore v. Morris, 475 So.2d 666 (Fla. 1985) to support

her evaluation of Nardone's precedential value. This court could
have rejected or distinguished Nardone in each of those cases but
chose not to do so. MRS. SHAPIRO claims the failure to cite
Nardone in Ash is a "clear rejection” while the citation in Moore
is inapplicable.

Regarding Ash, this court did not clearly reject Nardone;

rather it affirmed the reversal of the summary judgment on the
basis that there was factual question whether notice of the
existence of a tumor was enough to establish notice that the
tumor had existed during treatment and was misdiagnosed. The
facts as presented in Ash established that a preliminary diagno-
sis was rendered on March 23, 1977, but this preliminary diagno-
sis was rendered without the benefit of diagnostic tests. The
necessary tests were performed on March 29 and the results were

available on March 30, 1977. This court found an issue of fact



regarding whether the plaintiff was aware of an incident or
whether an injury had existed or occurred at the time of treat-
ment, which began in January, 1977.

In Moore, this court cited and relied on Nardone. MRS.
SHAPIRO argues that Moore's reliance on Nardone can be distin-
guished because the statute in effect in Moore was similar to the
common law principles of Nardone. Once again, however, in Moore,
this court had the opportunity to state definitively the bound-
aries of Nardone's application and to Iimit Nardone to cases
decided under pre-1975 statutes. This court's decision in Moore
was not rendered until 1985. Despite the many amendments to the
statute of which the court clearly was aware, it did not -engage
in any discussion of varying tests to be applied depending on the
language of the statute but defined the issue as when the plain-
tiff's had or should have had notice of either the injury or the
negligent act. 475 So.2d at 667.

MRS. SHAPIRO claims that this court's decision in Florida

Patient's Compensation Fund v. Tillman, 487 Sso0.2d8 1032 (Fla.

1986) demonstrates that the various changes in the statutes of
limitations have altered this court's pronouncements. In Tillman
the Fourth District Court of Appeal expressed doubt as to
Nardone's precedential value. When this court had the oppor-
tunity to review the case, it chose not to refer to the fourth
district's reasoning on the statute of limitations issue.

Rather, this court simply affirmed upon a finding that there was



a factual issue regarding the Tillman plaintiff's knowledge
whether he had been injured in light of the doctor's continuous
assurances that no injury existed.

Even if MRS. SHAPIRO's position is correct that this court's
deicision in Tillman rejected the Nardone principles and accepted
the fourth district's test, the decision in the instant case
should have been affirmed applying that test. The Tillman test
defined an incident as a medical procedure tortiously performed
which injures the patient. Considering the knowledge available
in the medical records, MRS. SHAPIRO was on notice of the medical
procedure, that s, the surgery and the preparation or alleged
lack thereof, and the damage to the patient or the total irrever-
sible blindness. There is no evidence that MRS. SHAPIRO was ever
denied access to the medical records or that they would have been
withheld from her had she requested them.

Comparison of the District Court of Appeal's Opinions Applying
Nardone

The decisions of the Fourth District Court of Appeals
regarding the statute of limitations in medical malpractice cases
have been inconsistent in applying the principles of Nardone.
The fourth district questioned the viability of Nardone in light

of the various statutory amendments in Tillman, supra, issued in

1984 interpreting the statute of 1975. The same court, however,
addressed a case in 1985 in which the 1983 statute was applicable

and cited Nardone as precedent. Schafer v. Lehrer, 476 So.2d 781

(Fla. 4th DCA 1985).



In 1986 and 1987 the fourth district decided cases also
involving subsequent statutes and relied on Nardone for a deter-
mination of when the statute of limitations commenced.

Frankowitz v. Probst, 489 So.2d 51 (Fla. 4th DCA 1986) and Humber

v. Ross, 509 So.2d 356 (Fla. 4th DCA 1987). Most recently, the
Fourth District Court of Appeal cited Nardone for the following
holding: "[Tlhe statute of limitations in a medical malpractice
case begins to run when the plaintiff has been put on notice of
invasion of his legal rights, which occurs when the plaintiff has
notice of either the negligent act giving rise to the cause of
action, or the existence of an injury that is the consequence of

a negligent act. Florida Patient's Compensation Fund v.

Sitomer, 524 So.2d 671, 672 (Fla. 4th DCA 1988).
The fifth district discussed the issue recently in Levte-

Vidal v. Murray, 523 So.2d 1266 (Fla. 5th DCA 1988) and relied on

Nardone although applying a post-1975 statute of limitations. In
Jackson v. Georgopolous, 14 FLW. 2429 (Fla. 2d DCA, October 20,
1989), which MRS. SHAPIRO chose not to address in her brief,
Judge Lehan's special concurring opinion is devoted to a discus-
sion of Nardone and the effect of its language on cases decided
subsequently. Judge Lehan argues persuasively that this court
had intended notice of the injury in Nardone to include not just
knowledge or notice of an injury but knowledge or notice of an
incident involving a defendant which resulted in the injury.

Rather than rejecting Nardone by a restrictive reading of the



opinion, Jackson offers a compromise giving effect to Nardone.

See, also, Judge Jorgenson's dissent in Bosorff v. Koch, 547

So.2d 1223 (Fla. 3d DCA 1989). This court did not intend to
limit 1ts opinion to the existing statute but did attempt to
establish a test applicable to limitations cases universally. |p
Jackson, the <court cited Nardone despite the fact that it was
addressing the statute of limitations effective in 1987. The
courts of the state have not limited application of Nardone, gas
MRS. SHAPIRO argues they should have, to cases arising under pre-
1975 or pre-1971 cases. This court should reject MRS, SHAPIRO's
attempt to limit Nardone's application in the instant case.

Each time the opportunity to amend the statute of Ilimita-
tions was presented, the legislature had the opportunity to
accept MRS. SHAPIRO's position and word the statute to require
knowledge of a physician's or hospital's negligence before the
statute commences. If this court accepts MRS. SHAPIRO's argqu-
ment, the court will be rewording the statute to read:

An action for medical malpractice shall be
commenced within two years from the time the
negligence occurred giving rise to the action
or within two years from the time the
negligence is discovered or should have been
discovered with the exercise of due
diligence.us..
The leglislature has not chosen to require knowledge of a pegli-
gent act and this court should not judicially legislate such a

requirement.




Application of Nardone and its Proseny to the Instant Case:

Although conceding the existence of undeniable facts in this
case, the fourth district's opinion essentially establishes a new
standard for the statute of limitations by requiring the exis-
tence of expert opinion on malpractice before the statute will
begin to run. The court's opinion admits that the complications
arose from Mr. Shapiro's surgery, that these complications were
obvious to all; the court's opinion also acknowledges that MRS.
SHAPIRO must be deemed to have knowledge of the medical records
and that there was an independent medical advisor available. The
expert who eventually gave an opinion on negligence based it on
information available prior to December 31, 1979. Despite all of
these conceded facts, the court reversed the summary judgment.
MRS. SHAPIRO argues that the statute should not have commenced
until Mr. Shapiro's discharge in February 4, 1980. There is no
citation, however, to any new fact which was discovered between
December 31, 1979, and February 4, 1980.

In her brief, MRS. SHAPIRO argues that the independent
medical advisor consulted only because of a suggestion that the
life support systems be disconnected. Regardless of the reasons
for this consultation, it is clear that an independent medical
advisor was available prior to December 31, 1979. MRS. SHAPIRO
herself concedes that the independent medical advisor flew down
"to provide assistance, if he could, in treating her husband."

MRS. SHAPIRO's brief at 23.

10



MRS. SHAPIRO further argues that any advice given by the
advisor should not place her on notice that there had been a
medical procedure tortiously performed which injured her husband.
The issue 1s not whether the advisor specifically told MRs.
SHAPIRO that there had been negligence; the issue is, rather,
whether the opportunity existed for MRS. SHAPIRO to discover that
there had been negligence.

MRS. SHAPIRO contests whether the diagnosis of blindness
after major surgery was sufficient to place her on notice of the
possible malpractice. The uncontroverted facts are that Mnr
Shapiro had surgery for the removal of polyps from his colon.
Unquestionably, he suffered numerous complications following the
surgery; the awareness of those complications alone were suffi-
cient to encourage MRS. SHAPIRO to seek advice from Dr. Gutman.
Even without that independent medical advice, however, the exis-
tence of the unexpected and untoward complications and the dras-
tic change in Mr. sShapiro's condition was sufficient to place
MRS. SHAPIRO on notice of possible malpractice, as it was in
Nardone. Also, in this case, blindness clearly was not a serious
situation arising through a natural cause during an operation for
the removal of colon polyps, as the asphyxia in utero could have
been in Moore.

MRS. SHAPIRO further argues that because of her knowledge of
the stomach tubes and their action as a source of infection,

somehow this knowledge misled her into believing that the blind-

11



ness arose from the stomach tubes. MRS. SHAPIRO's knowledge of
the stomach tubes and their affect is further support for DR.
BARRON's position that she was on constructive notice of possible
malpractice, As MRS. SHAPIRO stated, she was informed that there
were "too many tubes." R367. The logical assumption from a
physician's statement of "too many tubes" is that there was a
reason for the problem, which in this case allegedly was the
failure to use the antibiotic and the necessity for extraordinary
post-operative treatment,

MRS. SHAPIRO also argues that because of her husband's
serious condition during his hospitalization, she should not have
begun an investigation to determine whether there had been mal-
practice, MRS. SHAPIRO admittedly requested and received the
medical records upon her husband's discharge in February, 1980.
There is no evidence that the same medical records could not have
been made available to her as early as September, 1979, or at the
very latest, December 1979, and she had two years following
December, 1979, to exercise due diligence in determining whether
malpractice had occurred.

MRS. SHAPIRO cites Ash, supra, for its statements that a

tentative diagnosis is not sufficient to commence the statute of
limitations. There is no evidence in this record that the blind-
ness was a tentative diagnosis or that there was any question as
to the cause of the blindness. There was also no evidence of new

facts discovered between December 31, 1979, and February 4, 1980,

12



the date of discharge.

MRS. SHAPIRO further states "absent evidence that Plaintiffs
were on actual notice of a medical malpractice incident which
caused the infection resulting in Mr. shapiro's blindness (which
this record does not contain), a summary judgment for the Defen-
dants should not be granted in this case". MRS. SHAPIRO's brief
at 29. It is clear from this statement that MRS. SHAPIRO's
position is that expert opinion is the only triggering event for
the statute of limitations. Neither the legislature nor this
court ever intended that result. Admittedly this is the effect
often given to the statute of limitations by the various lower
court's opinions, but this case presents this court an oppor-
tunity to correct that misapprehension. This court recently
reaffirmed this position in a case involving a similar notice
statute. Almand Construction Company, Inc. v. Evans, 547 So.2d
626 (Fla. 1989). The language of Nardone, as it has been cited
by the wvarious district courts requires notice or constructive
notice of the existence of malpractice to trigger the statute of
limitations.

MRS. SHAPIRO had the means of determining whether malprac-
tice caused the infection which resulted in the blindness. "The
means of knowledge are the same as knowledge itself.” Nardone,
at 333. MRS. SHAPIRO admits that the medical records were avail-
able to her but claims that the records would not reflect suffi-

cient information to put her on notice because the alleged act of

13



negligence was a failure to prescribe the antibiotics. MRS.
SHAPIRO is unable to cite, however, any case or statute which
indicates that the knowledge to commence the statute of limita-
tions must be the claimant's own knowledge as opposed to that
available through independent experts

MRS. SHAPIRO's argument in this case is that the statute of
limitations does not commence in any situation until an expert
informs the potential plaintiff of their opinion that malpractice
exists. The Fourth District Court of Appeals decision in this
case will have that effect and will prevent any medical malprac-
tice defendant from enjoying the benefit of the statute of Ilimi-
tations. This position clearly conflicts with Nardone and this
court's subsquent decisions.

CONCLUSION

Based on the conflict established between the lower court's
decision and opinions of this court, the decision of the Fourth
District Court of Appeals should be reversed.

Respectfully submitted,
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