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STATEMENT OF THE CASE AND FACTS 

0 T h i s  l i t i g a t i o n  i n v o l v e s  a claim by t h e  P e t i t i o n e r  (who is a 

m i n o r i t y  s t o c k h o l d e r  of a F l o r i d a  c o r p o r a t i o n  known a s  P i n e  C r e e k  

Development C o r p o r a t i o n )  a g a i n s t  t h e  Respondents  (who are  m a j o r i t y  

s t o c k h o l d e r s )  f o r  b reach  of a c o r p o r a t e  o p p o r t u n i t y .  (A-1-31. 

The T r i a l  Court  found t h a t  t h e  Respondents  had t a k e n  a c o r p o r a t e  

o p p o r t u n i t y  r i g h t f u l l y  be long ing  t o  P i n e  C r e e k  Development 

C o r p o r a t i o n  and awarded a Judgment a g a i n s t  t h e  Respondents  f o r  

$614,800.00 ( l a t e r  amended t o  $604,800.00 ( A- 4 ) ) .  The T r i a l  

Cour t ,  i n  t h e  F i n a l  Judgment,  r e s e r v e d  j u r i s d i c t i o n  f o r  an award 

of a t t o r n e y ' s  fees and c o s t s .  (A-1-3). 

The T r i a l  Court  made a f i n d i n g  of f ac t  t h a t  t h e  P e t i t i o n e r  

had a f e e  agreement  w i t h  h i s  a t t o r n e y  i n  which he  agreed  t o  pay 

h i s  a t t o r n e y  $100.00 p e r  hour f o r  l e g a l  s e r v i c e s  r endered ,  

r e g a r d l e s s  of t h e  outcome, o r  a 25% con t ingency  fee, i f  t h e  

outcome was i n  h i s  f a v o r .  (A-5,6). The e x p e r t  t e s t i m o n y  

p r e s e n t e d  by bo th  t h e  P e t i t i o n e r  and t h e  Respondents  showed t h a t  

t h e  $100.00 minimum ra te  t o  which t h e  a t t o r n e y  had agreed  was 

lower  t h a n  t h e  ra te  which would have been r e a s o n a b l e  f o r  an 

a t t o r n e y  of P e t i t i o n e r ' s  a t t o r n e y ' s  e x p e r i e n c e ,  s k i l l  and 

r e p u t a t i o n .  (A-5,6) T h e r e f o r e ,  t h e  T r i a l  Cour t  and t h e  

Appellate Court  found t h a t  t h e  a t t o r n e y ' s  fee agreement  was 

p a r t i a l l y  c o n t i n g e n t .  (A-5,6; 7,8;  9- 11).  

a 

The T r i a l  Court  de termined t h a t  $150.00 p e r  hour t o  be a 

r e a s o n a b l e  h o u r l y  r a t e  and 278 h o u r s  t o  be a r e a s o n a b l e  t i m e  t o  
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accompl ish  t h e  s e r v i c e s .  T h i s  case r e s u l t e d  i n  two s e p a r a t e  

t r i a l s  and two appeals. The f i r s t  Judgment o b t a i n e d  a g a i n s t  t h e  

Respondents  was r e v e r s e d  and remanded f o r  a new t r i a l .  Head v s .  

Lane, 495 So2d 821 ( F l a .  4 t h  DCA 1 9 8 6 ) .  The P e t i t i o n e r  was 

awarded $83,400.00 as a t t o r n e y ' s  fees. (A-7,8). The P e t i t i o n e r  

had p r e s e n t e d  t e s t imony  by h i s  e x p e r t  w i t n e s s  t h a t  a r e a s o n a b l e  

f e e  i n  t h i s  case would be $103,000.00. (A-13-19). T h i s  fee was 

n o t  t o  be i n  a d d i t i o n  t o  t h e  Judgment of $604,800.00, b u t  would be 

p a i d  from s a i d  Judgment. (A-7,8). The T r i a l  Judge computed a 

l o d e  s t a r  f i g u r e  of $41,700.00 ($150.00 x 278 h o u r s )  and t h e n  

a p p l i e d  a c o n t i n g e n t  r i s k  f a c t o r  of 2 a f t e r  f i n d i n g  t h a t  t h e  

P e t i t i o n e r  had a 50-50 chance  of p r e v a i l i n g  a t  t h e  o u t s e t  of t h e  

case. The a u t h o r i t y  f o r  t h e  a p p l i c a t i o n  of t h e  enhancement of an  

award of a t t o r n e y ' s  fees th rough  a p p l i c a t i o n  of a con t ingency  r i s k  

f a c t o r  i n  con t ingency  fee cases i s  F l o r i d a  P a t i e n t s  Compensation 

Fund vs. Rowe, 472 So2d 1145 ( F l a .  1985) .  

I) 

(I) 

The Respondents  f i l e d  a n  Appeal of t h e  Judgment and t h e  award 

of a t t o r n e y ' s  f e e s  t o  t h e  Four th  D i s t r i c t  Cour t  of Appeal. The 

F o u r t h  Di s t r i c t  Court  of Appeal a f f i r m e d  on t h e  issue of l i a b i l i t y  

b u t  r e v e r s e d  as t o  t h e  amount of a t t o r n e y ' s  f e e s  awarded. The 

F o u r t h  D i s t r i c t  Court  of Appeal,  i n  i t s  d e c i s i o n  r e v e r s i n g  t h e  

award of a t t o r n e y ' s  fees, found t h a t  t h e  agreement f o r  l e g a l  

s e r v i c e s  was p a r t i a l l y  c o n t i n g e n t  and,  t h e r e f o r e ,  t h e  enhancement 

f a c t o r  d i d  n o t  apply .  The Four th  Dis t r ic t  Cour t  of Appeal, i n  i t s  

d e c i s i o n ,  s p e c i f i c a l l y  r e j e c t e d  t h e  ho ld ing  of t h e  T h i r d  Dis t r ic t  

Cour t  of Appeal i n  t h e  case of F i r s t  S t a t e  Insurance  Company v s .  



General Electric C r e d i t ,  Auto Lease, Inc. ,  518 So2d 927 ( F l a .  3 r d  

DCA 1 9 8 7 ) ,  which s t a n d s  f o r  t h e  proposi t ion t h a t  a c o n t i n g e n c y  

r i s k  f a c t o r  s h a l l  be  a p p l i e d  when t h e  fee agreement  between t h e  

a t t o r n e y  and t h e  c l i e n t  is  p a r t i a l l y  c o n t i n g e n t .  (A-9-11]. A 

Motion f o r  Rehea r ing  was f i l e d  by t h e  P e t i t i o n e r  and d e n i e d  by t h e  

F o u r t h  D i s t r i c t  Cour t  of Appeal. (A-12). 

0 

P e t i t i o n e r s  t h e n  f i l e d  a P e t i t i o n  t o  Invoke t h e  D i s c r e t i o n a r y  

J u r i s d i c t i o n  of t h i s  C o u r t  on t h e  g rounds  t h a t  t h e  d e c i s i o n  of t h e  

F o u r t h  D i s t r i c t  Cour t  of Appeal c o n f l i c t e d  w i t h  t h e  d e c i s i o n  of 

t h e  T h i r d  D i s t r i c t  Cour t  of Appeal i n  t h e  case of F i r s t  S t a t e  

Insurance  Company vs.  G e n e r a l  Electr ic  C r e d i t ,  Au to  Lease, Inc . ,  

518 So2d 927 ( F l a .  3 r d  DCA 1 9 8 7 ) .  T h i s  Cour t  a c c e p t e d  

j u r i s d i c t i o n  on August 23, 1989. 
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SUMMARY OF ARGUMENT 

The amount of a t t o r n e y ' s  fees awarded by t h e  T r i a l  Court  was 

less  t h a n  t h e  e x p e r t  w i t n e s s  a t  t r i a l  t e s t i f i e d  would be a 

r e a s o n a b l e  fee. The amount of a t t o r n e y ' s  fees t o  be awarded i s  a 

matter l a r g e l y  w i t h i n  t h e  sound d i s c r e t i o n  of t h e  T r i a l  Judge and 

h i s  d e t e r m i n a t i o n  shou ld  n o t  be d i s t u r b e d  u n l e s s  he h a s  abused h i s  

d i s c r e t i o n .  S i n c e  t h e  T r i a l  Cour t  d i d  n o t  abuse  h i s  d i s c r e t i o n  i n  

t h i s  case, t h e  A p p e l l a t e  Court  erred i n  r e v e r s i n g  t h e  award of 

a t t o r n e y ' s  fees. 

The Four th  D i s t r i c t  Cour t  of Appeal r e v e r s e d  t h e  award of 

a t t o r n e y ' s  fees because  t h e  T r i a l  Cour t ,  i n  awarding fees, found 

t h e  fee agreement  between t h e  a t t o r n e y  and t h e  c l i e n t  t o  be 

p a r t i a l l y  c o n t i n g e n t .  The T r i a l  Court  reasoned because t h e  fee 

agreement  was p a r t i a l l y  c o n t i n g e n t ,  a n  enhancement f a c t o r  o r  

mul t ip l i e r  should  be a p p l i e d  t o  de te rmine  a r e a s o n a b l e  fee. The 

T r i a l  Cour t  r e l i ed  on t h e  case of F l o r i d a  P a t i e n t s  Compensation 

Fund vs .  Rowe, 472 So2d 1145 ( F l a .  1985), which permits a 

m u l t i p l i e r  o r  enhancement f a c t o r  f o r  c o n t i n g e n t  fee cases. The 

F o u r t h  Di s t r i c t  Court  of Appeal h e l d  t h a t  a l i t i g a n t  was n o t  

e n t i t l e d  t o  an  enhancement f a c t o r  i f  t h e  fee agreement  was 

p a r t i a l l y  c o n t i n g e n t .  The Four th  D i s t r i c t  Court  of Appeal, i n  i t s  

d e c i s i o n ,  c i t ed  t h e  case of L a k e  Tippecanoe Owners A s s o c i a t i o n ,  

Inc .  vs .  Hanauer, 494  So2d 226 ( F l a .  2nd DCA 1 9 8 6 ) .  The F o u r t h  

D i s t r i c t  Cour t  of Appeal's r e l i a n c e  on t h e  L a k e  Tippecanoe case is 

misplaced because  a careful r e a d i n g  of t h a t  case ref lec ts  t h a t  

4 



t h e r e  was no con t ingency  invo lved  i n  t h e  fee agreement .  

T h e r e f o r e ,  t h e  Cour t ,  i n  t h e  L a k e  Tippecanoe case, h e l d  t h a t  t h e r e  

was no con t ingency  r i s k  f a c t o r  t o  be cons ide red .  

The d e c i s i o n  of t h e  F o u r t h  D i s t r i c t  Cour t  of Appeal,  i n  t h e  

p r e s e n t  case, which d e n i e s  a m u l t i p l i e r  o r  enhancement f a c t o r ,  

when t h e  fee agreement  is p a r t i a l l y  c o n t i n g e n t  i s  i n  d i rec t  

c o n f l i c t  w i t h  t h e  case of F i r s t  Sta te  I n s u r a n c e  Company vs .  

Genera l  Electric Cred i t ,  Auto Lease, Inc . ,  518 So2d 927 ( F l a .  3rd  

DCA 1 9 8 7 ) ,  which p e r m i t s  an enhancement f a c t o r  when t h e  fee 

agreement  between t h e  a t t o r n e y  and t h e  c l i e n t  is p a r t i a l l y  

c o n t i n g e n t .  The a n a l y s i s  and t h e  l o g i c  of t h e  T h i r d  D i s t r i c t  

Court  of Appeal i n  a l l o w i n g  enhancement f a c t o r s  i n  p a r t i a l l y  

c o n t i n g e n t  fee cases is more p e r s u a s i v e  t h a n  t h e  Four th  D i s t r i c t  

Cour t  of Appea l ' s  r e f u s a l  t o  pe rmi t  an  enhancement f a c t o r  when t h e  

fee agreement  i s  p a r t i a l l y  c o n t i n g e n t .  T h i s  i s  so because  by 

a l l o w i n g  an enhancement f a c t o r  i n  p a r t i a l l y  c o n t i n g e n t  cases, it 

p e r m i t s  g r e a t e r  f l e x i b i l i t y  by t h e  T r i a l  Cour t  and a l l o w s  t h e  

T r i a l  Court  t o  a d j u s t  t h e  fee t o  f i t  t h e  p a r t i c u l a r  s i t u a t i o n .  It  

permits t h e  T r i a l  Cour t  t o  a d j u s t  t h e  s i z e  of t h e  mul t ip l i e r  based 

upon t h e  amount of c o n t i n g e n t  r i s k  invo lved ,  o r  t o  app ly  a 

m u l t i p l i e r  t o  t h a t  p o r t i o n  which i s  c o n t i n g e n t .  T h i s  p rocedure  i s  

much more l o g i c a l  t h a n  a n  a b s o l u t e  ban on a l l  enhancement f a c t o r s  

regardless of t h e  amount of t h e  con t ingency  o r  t h e  r e a s o n  f o r  t h e  

con t ingency .  



ARGUMENT 

The T r i a l  Cour t  and t h e  F o u r t h  D i s t r i c t  Cour t  of Appeal,  i n  

t h e  p r e s e n t  case, bo th  de termined t h a t  t h e  f e e  agreement  between 

t h e  P e t i t i o n e r  and h i s  a t t o r n e y  was a p a r t i a l l y  c o n t i n g e n t  fee 

c o n t r a c t .  The P e t i t i o n e r  had a fee agreement w i t h  h i s  a t t o r n e y  i n  

which he  agreed  t o  pay h i s  a t t o r n e y  $100.00 p e r  hour f o r  l e g a l  

s e r v i c e s  r endered ,  r e g a r d l e s s  of t h e  outcome, o r  a 25% con t ingency  

fee ,  i f  t h e  outcome was i n  h i s  f a v o r .  The e x p e r t  t e s t imony  

p r e s e n t e d  by both  t h e  P e t i t i o n e r  and Respondents  showed t h a t  t h e  

$100.00 minimum fee ra te  t o  which t h e  a t t o r n e y  had agreed  was 

lower t h a n  t h e  ra te  which would have been r e a s o n a b l e  f o r  a n  

a t t o r n e y  of t h e  P e t i t i o n e r ' s  a t t o r n e y '  s e x p e r i e n c e ,  s k i l l  and 

r e p u t a t i o n .  

0 T h i s  Cour t ,  i n  F l o r i d a  P a t i e n t s  Compensation Fund v s .  Rowe, 

472 So2d 1145 ( F l a .  1 9 8 5 ) ,  s ta ted t h a t  t h e  T r i a l  Court  shou ld ,  

when a p p r o p r i a t e ,  a d j u s t  t h e  f e e  on t h e  b a s i s  of t h e  c o n t i n g e n t  

n a t u r e  of t h e  l i t i g a t i o n .  The amount of a t t o r n e y ' s  fees t o  be 

awarded is a matter l a r g e l y  w i t h i n  t h e  sound d i s c r e t i o n  of t h e  

T r i a l  Judge and h i s  d e t e r m i n a t i o n  shou ld  n o t  be d i s t u r b e d  u n l e s s  

h e  h a s  abused h i s  d i s c r e t i o n .  T i e t i s  v s .  K u s i k ,  279 So2d 890 (3rd 

DCA 1973) .  S i n c e  t h e  amount awarded was w i t h i n  t h e  range  t h a t  t h e  

t e s t imony  showed t o  be r e a s o n a b l e  (A-13-19), t h e r e  was no abuse  of 

d i s c r e t i o n  on t h e  p a r t  of t h e  T r i a l  Judge.  T h e r e f o r e ,  t h e  Four th  

D i s t r i c t  Cour t  of Appeal by r e v e r s i n g  t h e  award of a t t o r n e y ' s  fees 

where t h e r e  was no abuse  of d i s c r e t i o n  on t h e  p a r t  of t h e  T r i a l  
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Court ,  committed r e v e r s i b l e  e r r o r .  

The Fourth Di s t r i c t  Court of Appeal i n  holding t h a t  an  

enhancement f a c t o r  d i d  no t  apply t o  p a r t i a l l y  cont ingent  f e e  

agreements, c i ted t h e  case of L a k e  T imecanoe  Owners Assoc ia t ion ,  

Inc.  vs .  Hanauer 494  So2d 226 ( F l a .  2nd DCA 1986) .  However, t h e  

Fourth D i s t r i c t  Court of Appeal 's  r e l i a n c e  on t h e  L a k e  T imecanoe  

d e c i s i o n  i s  misplaced because t h e  f e e  agreement i n  t h a t  case  was 

an  hour ly  fee  w i t h  no contingency.  Therefore ,  t h e  Court i n  L a k e  

T imecanoe  c o r r e c t l y  s t a t ed  t h a t  there was no contingency r i s k  

f a c t o r  t o  be considered.  

0 

The Fourth D i s t r i c t  Court of Appeal 's  d e c i s i o n  i s  flawed, n o t  

only  because of i t s  misplaced reliance on t h e  L a k e  Tippecanoe 

case, b u t  a l s o  because it has advanced an unworkable formula t o  

determine a t t o r n e y ' s  f ee s .  I t  does no t  al low t h e  T r i a l  Court t o  

a d j u s t  t h e  fee t o  f i t  t h e  p a r t i c u l a r  s i t u a t i o n .  If t h e  T r i a l  

Court is  permi t ted  t o  a d j u s t  t h e  s i z e  of t h e  m u l t i p l i e r  based upon 

t h e  amount of con t ingent  r i s k  involved r a t h e r  than completely 

e l i m i n a t i n g  an  enhancement f a c t o r  i f  there is a p a r t i a l  

contingency it w i l l  s e r v e  two purposes. F i r s t ,  it w i l l  permit  

l i t i g a n t s  wi th  m e r i t o r i o u s  c la ims who cannot pay t h e  a t t o r n e y ' s  

s t anda rd  hour ly  f e e  t o  r e t a i n  an a t t o r n e y  who may not  be w i l l i n g  

t o  take t h e  case on a t o t a l l y  cont ingent  basis.  Second, it w i l l  

g i v e  t h e  T r i a l  Court more f l e x i b i l i t y  i n  t ak ing  i n t o  account a l l  

f a c t o r s  ( i nc lud ing  t h e  amount of con t ingent  r i s k  involved)  i n  

a r r i v i n g  a t  t h e  amount of a t t o r n e y ' s  fees t o  award. 

0 

I f  t h e  Court fo l lows  t h e  holding of t h e  Fourth D i s t r i c t  Court 
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of Appeal i n  t h e  p r e s e n t  case and h o l d s  t h a t  t h e r e  shou ld  be no 

(I) enhancement f a c t o r  on p a r t i a l l y  c o n t i n g e n t  cases, it w i l l  be 

promulgat ing  a ru l e  w i t h  no f l e x i b i l i t y .  For i n s t a n c e ,  i n  t h e  

case of C h r v s l e r  C o r p o r a t i o n  vs .  Weins te in  522 So2d 894 (3rd DCA 

1 9 8 8 ) ,  t h e  fee agreement  between t h e  P l a i n t i f f  and he r  a t t o r n e y s  

c a l l e d  f o r  t h e  a t t o r n e y  t o  be paid a f l a t  fee of $1,500.00 w i t h  

t h e  b a l a n c e  of t h e  fee t o  be c o n t i n g e n t  on t h e  outcome of t h e  

case. The Cour t  was able t o  d e t e r m i n e  what par t  of t h e  fee  was 

c o n t i n g e n t  and a p p l i e d  t h e  enhancement f a c t o r  t o  t h a t  p o r t i o n  of 

t h e  fee. If t h e  Cour t  had a p p l i e d  t h e  Four th  D i s t r i c t  Cour t  of 

Appea l ' s  r e a s o n i n g  (which s t a tes  t h a t  s i n c e  t h e  agreement was 

p a r t i a l l y  c o n t i n g e n t ,  no enhancement f a c t o r  would be a p p l i e d )  i t  

would have resulted i n  an  a r b i t r a r y  and u n j u s t  r e su l t .  T h i s  i s  so 

because t h e  payment of $1,500.00 was a r e l a t i v e l y  minor sum 

@ compared w i t h  t h e  t o t a l  number of hours  (80.25) which were 

i n v o l v e d  i n  t h e  p r o s e c u t i o n  of t h e  case f o r  t h e  P l a i n t i f f .  

Another example of t h e  i n f l e x i b i l i t y  of t h e  Four th  D i s t r i c t  

Cour t  of Appea l ' s  approach is a s i t u a t i o n  where t h e  a t t o r n e y  

a g r e e s  t o  h a n d l e  t h e  case on an h o u r l y  bas i s  and d u r i n g  t h e  c o u r s e  

of t h e  l i t i g a t i o n ,  t h e  c l i e n t  is  no l o n g e r  able t o  pay h i s  h o u r l y  

fee. If t h e  r a t i o n a l e  of t h e  F o u r t h  Dis t r ic t  Court  of Appeal i s  

a p p l i e d  because t h e  fee agreement  is n o t  c o n t i n g e n t  from t h e  

beg inn ing ,  t h e  a t t o r n e y  e i t h e r  is  f o r c e d  t o  withdraw from t h e  case 

because  of nonpayment, o r  r e p r e s e n t s  t h e  c l i e n t  f o r  no fee. If 

t h e  exact factual  s i t u a t i o n  of an  i n i t i a l  h o u r l y  fee agreement and 

t h e  c l i e n t  becoming i n s o l v e n t  d u r i n g  t h e  l i t i g a t i o n  i s  a p p l i e d  t o  



t h e  T h i r d  D i s t r i c t  Court of Appeals formula,  as set  f o r t h  i n  F i r s t  

State  Insurance Company vs .  General  Electr ic  Cred i t ,  Auto Lease, 

Inc. ,  518 So2d 927 ( F l a .  3rd DCA 1987) ,  t h e  more reasonable  r e su l t  

is  apparent .  The a t t o r n e y  could cont inue  t o  r e p r e s e n t  t h e  now 

i n s o l v e n t  c l i e n t  on a cont ingent  f e e  basis.  The a t t o r n e y  would be 

permi t ted  t o  r e c e i v e  an enhancement f a c t o r  i f  there  is a recovery 

because t h e  T h i r d  Dis t r ic t  Court of Appeal permi t s  an  enhancement 

f a c t o r  f o r  p a r t i a l l y  cont ingent  fee agreements. 

0 

Therefore ,  by a l lowing t h e  T r i a l  Court t o  a d j u s t  t h e  amount 

of t h e  m u l t i p l i e r  and/or t o  only  apply t h e  m u l t i p l i e r  t o  t h a t  

p o r t i o n  of t h e  f e e  agreement which i s  con t ingen t ,  t h i s  Court w i l l  

promulgate a p r i n c i p l e  which i s  workable i n  a l l  s i t u a t i o n s .  

Conversely, by not  a l lowing a m u l t i p l i e r ,  i f  there i s  a p a r t i a l  

contingency ( r e g a r d l e s s  as t o  how minor t h e  f i x e d  fee i s  i n  

@ r e l a t i o n  t o  t h e  t o t a l  r ecove ry ) ,  it provides  a r u l e  t h a t  i s  

i n f l e x i b l e  and takes from t h e  T r i a l  Court t h e  d i s c r e t i o n  t o  award 

a reasonable  f e e  i n  l i g h t  of a l l  t h e  c i rcumstances .  The fac t  t h a t  

t h e  f e e  was p a r t i a l l y  cont ingent  should a f fec t  t h e  s i z e  of t h e  

m u l t i p l i e r  b u t  not  t h e  e n t i t l e m e n t  t o  such a f a c t o r .  F i r s t  S ta te  

Insurance Company vs .  General Electr ic  Credi t ,  Auto Lease, Inc. ,  

518 So2d 927 ( F l a .  3rd  DCA 1987) ,  



CONCLUSION 

The d e c i s i o n  of t h e  Fourth Dis t r i c t  Court of Appeal which 

reversed  t h e  award of a t t o r n e y ' s  fees should be reversed.  The 

case should be remanded f o r  computation of t h e  a t t o r n e y ' s  f e e s ,  

i nc lud ing  f e e s  f o r  appeal  t o  t h i s  Court ,  by a p p l i c a t i o n  of t h e  

m u l t i p l i e r  f o r  t h e  p a r t i a l  con t ingent  r i s k  f a c t o r .  

Respec t fu l ly  Submit ted ,  

Gorman & Zeidel, P.A. 
At torneys  for P e t i t i o n e r s  

By: 
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