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ARGUMENT ON APPEAL 

The Respondents contend t h a t  t h e  P e t i t i o n e r  is not  e n t i t l e d  

t o  a t t o r n e y ' s  f e e s  because Sec t ion  607.147 (5 )  , F l o r i d a  S ta tu tes ,  

does no t  apply,  c i t i n g  t h e  case  of Un i t ed  Par ts ,  Inc.  vs .  T i l l i s ,  

432 So2d 674 ( 5 t h  DCA 1 9 8 3 ) .  

Sec t ion  607.147 (5)  , F l o r i d a  S ta tu tes ,  p rov ides  i f  an a c t i o n  

on behalf  of a co rpo ra t ion  i s  s u c c e s s f u l ,  t h e  Court may award 

P l a i n t i f f  reasonable  expenses,  i nc lud ing  reasonable  a t t o r n e y ' s  

f e e s .  The a c t i o n ,  i n  t h e  p re sen t  case, was a s u i t  by a minor i ty  

s tockholder  a g a i n s t  t h e  ma jo r i t y  s tockho lde r s  f o r  t h e  benef i t  of 

t h e  co rpo ra t ion  which resul ted  i n  recover ing  f o r  t h e  co rpo ra t ion  

monies r i g h t f u l l y  due t h e  corpora t ion .  Therefore ,  t h e  Court was 

c o r r e c t  i n  awarding a t t o r n e y ' s  fees out  of t h e  funds recovered.  

0 The United Par ts ,  Inc.  case is  not  a p p l i c a b l e  because it is  

c l e a r l y  d i s t i n g u i s h a b l e  from t h e  f a c t s  of t h e  p re sen t  case. I n  

United Parts ,  Inc. ,  t h e  ma jo r i t y  s tockho lde r s  voted t o  have t h e  

co rpo ra t ion  repurchase  a p o r t i o n  of t h e i r  sha re s  of s tock  a t  a 

p r o f i t  t o  t h e  ma jo r i t y  s tockholders ,  b u t  excluded t h e  minor i ty  

s tockho lde r s  from s e l l i n g  a p o r t i o n  of t h e i r  shares of s tock  t o  

t h e  corpora t ion .  The minor i ty  s tockho lde r s  f i l e d  a l awsu i t  t o  

r e q u i r e  t h e  co rpo ra t ion  t o  purchase t h e i r  s tock  a t  t h e  same p r o f i t  

margin as t h e  co rpo ra t ion  purchased t h e  sha re s  of s tock  of t h e  

m a j o r i t y  s tockholders .  The minor i ty  s tockho lde r s  were s u c c e s s f u l  

i n  r e q u i r i n g  such a repurchase of t h e i r  s tock .  The minor i ty  

s tockho lde r s  a l s o  a t tempted t o  recover a t t o r n e y ' s  f e e s ,  c i t i n g  

Sec t ion  607.147(5),  F l o r i d a  S ta tu tes .  The Court c o r r e c t l y  he ld  
0 
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t h a t  t h e  o n l y  purpose of t h e  m i n o r i t y  s t o c k h o l d e r s '  l a w s u i t  was t o  

force t h e  c o r p o r a t i o n  t o  p u r c h a s e  t h e i r  s tock and n o t  t o  r e c o v e r  

a n y t h i n g  f o r  t h e  c o r p o r a t i o n  and ,  t h e r e f o r e ,  t h e  Cour t  d i s a l l o w e d  

a t t o r n e y ' s  fees. 

The Responden t s  n e x t  con tend  t h a t  t h e  case of  F l o r i d a  

P a t i e n t s  Compensat ion Fund vs.  Rowe, 472 So2d 1 1 4 5  ( F l a .  19851,  

l i m i t s  t h e  Cour t  awarded fees t o  a n  amount n o t  t o  exceed  t h e  fee 

agreement  between t h e  a t t o r n e y  and h i s  c l i e n t .  T h e r e f o r e ,  t h e  

Responden t s  a r g u e ,  since Pau l  Lane r e c o v e r e d  $151,200.00, t h e  

maximum t h e  a t t o r n e y ' s  fees s h o u l d  be i s  25% of  $151,200.00 or 

$37,800.00. The f a l l a c y  i n  t h i s  argument  is t h a t  t h e  P l a i n t i f f  

was n o t  P a u l  Lane, b u t  P i n e  C r e e k  Development C o r p o r a t i o n  and it 

was P i n e  C r e e k  Development C o r p o r a t i o n  t h a t  r e c o v e r e d  t h e  Judgment 

a g a i n s t  t h e  Responden t s  i n  t h e  amount of $604,800.00. 

(R-1454-1457). Pau l  Lane d i d  not  r e c o v e r  a n y t h i n g  b e c a u s e  t h e  

o n l y  P l a i n t i f f  was P i n e  C r e e k  Development C o r p o r a t i o n .  When t h e  

l a w s u i t  was f i l e d ,  Pau l  Lane and P i n e  C r e e k  Development 

C o r p o r a t i o n  were b o t h  P l a i n t i f f s .  However, t h e  Defendan t s  f i l e d  a 

mot ion  r e q u i r i n g  t h a t  t h e  P l a i n t i f f s  e lect  t o  p roceed  as  a n  

i n d i v i d u a l  claim of P a u l  Lane or as a claim of P i n e  C r e e k  

Development C o r p o r a t i o n .  (R-656). The e l e c t i o n  was made t o  

p r o s e c u t e  t h i s  claim as P i n e  C r e e k  Development C o r p o r a t i o n  as t h e  

o n l y  P l a i n t i f f .  (R-663). T h e r e f o r e ,  t h e  amount awarded as  

a t t o r n e y ' s  fees ($83,400.00)  was s u b s t a n t i a l l y  less t h a n  25% of  

t h e  amount of t h e  r e c o v e r y  and ,  a s  a r e su l t ,  d o e s  n o t  v i o l a t e  t h e  

tenets  of F l o r i d a  P a t i e n t s  Compensat ion Fund v s .  Rowe.  
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POINTS ON CROSS-APPEAL 

POINT I1 

PETITIONER FAILED TO ESTABLISH THE NECESSARY 
ELEMENTS OF A SHAREHOLDER'S DERIVATIVE SUIT AND THE 
TRIAL COURT'S DECISION WAS AGAINST THE WEIGHT OF THE 
EVIDENCE. 

POINT I11 

THE AFFIRMATIVE DEFENSES OF ESTOPPEL AND LACHES WERE 
ESTABLISHED BY THE SUBSTANTIAL WEIGHT OF THE 
EVIDENCE. 
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