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ARGUMENT ON APPEAL

The Respondents contend that the Petitioner is not entitled
to attorney's fees because Section 607.147 (5), Florida Statutes,
does not apply, citing the case of United Parts, Inc. vs, Tillis,
432 S02d 674 (5th DCA 1983).

Section 607.147 (5), Florida Statutes, provides if an action
on behalf of a corporation is successful, the Court may award
Plaintiff reasonable expenses, including reasonable attorney's
fees. The action, in the present case, was a suit by a minority
stockholder against the majority stockholders for the benefit of
the corporation which resulted in recovering for the corporation
monies rightfully due the corporation. Therefore, the Court was
correct in awarding attorney's fees out of the funds recovered.

The United Parts, Inc. case is not applicable because it is

clearly distinguishable from the facts of the present case. In

United Parts, Inc., the majority stockholders voted to have the

corporation repurchase a portion of their shares of stock at a
profit to the majority stockholders, but excluded the minority
stockholders from selling a portion of their shares of stock to
the corporation. The minority stockholders filed a lawsuit to
require the corporation to purchase their stock at the same profit
margin as the corporation purchased the shares of stock of the
majority stockholders. The minority stockholders were successful
in requiring such a repurchase of their stock. The minority
stockholders also attempted to recover attorney's fees, citing

Section 607.147(5), Florida Statutes. The Court correctly held




that the only purpose of the minority stockholders' lawsuit was to
force the corporation to purchase their stock and not to recover
anything for the corporation and, therefore, the Court disallowed
attorney's fees.

The Respondents next contend that the case of _[Elorida
Patients Compensation Fund VvS. Rowe, 472 So2d 1145 (Fla. 1985),

limits the Court awarded fees to an amount not to exceed the fee
agreement between the attorney and his client. Therefore, the
Respondents argue, since Paul Lane recovered $151,200.00, the
maximum the attorney's fees should be i1s 25% of $151,200.00 or
$37,800.00. The fallacy in this argument iIs that the Plaintiff
was not Paul Lane, but Pine Creek Development Corporation and it
was Pine Creek Development Corporation that recovered the Judgment
against the Respondents in the amount of  $604,800.00.
(R-1454-1457). Paul Lane did not recover anything because the
only Plaintiff was Pine Creek Development Corporation. When the
lawsuit was filed, Paul Lane and Pine Creek Development
Corporation were both Plaintiffs. However, the Defendants filed a
motion requiring that the Plaintiffs elect to proceed as an
individual claim of Paul Lane or as a claim of Pine Creek
Development Corporation. (R-656). The election was made to
prosecute this claim as Pine Creek Development Corporation as the
only Plaintiff. (R-663). Therefore, the amount awarded as
attorney's fees ($83,400.00) was substantially less than 25% of
the amount of the recovery and, as a result, does not violate the

tenets of Florida Patients Compensation Fund vs. Rowe.




POINTS ON CROSS—APPEAL

POINT 11

PETITIONER FAILED TO ESTABLISH THE NECESSARY
ELEMENTS OF A SHAREHOLDER®"S DERIVATIVE SUIT AND THE
TRIAL COURT"S DECISION WAS AGAINST THE WEIGHT OF THE
EVIDENCE.

POINT III
THE AFFIRMATIVE DEFENSES OF ESTOPPEL AND LACHES WERE

ESTABLISHED BY THE SUBSTANTIAL WEIGHT OF THE
EVIDENCE.

























