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PRELIMINARY STATEMENT 

T h e  P e t i t i o n e r  was t h e  a p p e l l a n t  i n  t h e  F o u r t h  D i s t r i c t  

C o u r t  of Appeal a n d  t h e  d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  T h e  

Respondent  was t h e  appellee and  t h e  p r o s e c u t i o n ,  r e s p e c t i v e l y ,  i n  

t h o s e  lower c o u r t s .  I n  t h e  b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  

t o  as t h e y  appear b e f o r e  t h i s  H o n o r a b l e  C o u r t .  

T h e  symbol "A" w i l l  be u s e d  t o  r e f e r  t o  t h e  a p p e n d i x  w h i c h  

i n c l u d e s  t h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  of appeal. 
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STATEMENT OF T H E  CASE AND FACTS 

A i d a  H e r n a n d e z  was c o n v i c t e d  of t r a f f i c k i n g  i n  more t h a n  

f o u r  hundred  ( 4 0 0 )  g rams  of c o c a i n e  and c o n s p i r a c y  t o  t r a f f i c  i n  

more t h a n  f o u r  h u n d r e d  ( 4 0 0 )  grams of c o c a i n e .  T h e  t r i a l  c o u r t  

s e n t e n c e d  h e r  t o  c o n c u r r e n t  t w e n t y - f i v e  ( 2 5 )  y e a r  p r i s o n  s e n -  

t e n c e s  i n  e x c e s s  o f  t h e  s e n t e n c i n g  g u i d e l i n e s  recommendat ion .  A s  

g r o u n d s  f o r  i ts d e p a r t u r e  s e n t e n c e ,  t h e  t r i a l  c o u r t  r e l i e d  o n  i t s  

c h a r a c t e r i z a t i o n  t h a t  t h e  crime was commit ted  i n  a p r o f e s s i o n a l  

manner  and  o n  t h e  amount of d r u g s  i n v o l v e d .  

On d i r e c t  a p p e a l ,  t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal 

r e v e r s e d  t h e  s e n t e n c e ,  c o r r e c t l y  c o n c l u d i n g  t h a t  t h e  a m o u n t  o f  

d r u g s  i n v o l v e d  was n o t  a v a l i d  r e a s o n  for  d e p a r t u r e ,  b u t  f i n d i n g  

t h e  f i r s t  r e a s o n  g i v e n ,  t h e  p r o f e s s i o n a l  m a n n e r  i n  w h i c h  t h e  

o f f e n s e  w a s  c o m m i t t e d ,  was a v a l i d  b a s i s  f o r  a d e p a r t u r e  sen-  

t e n c e .  

Ms. Hernandez '  m o t i o n  for  r e h e a r i n g  f rom t h e  F o u r t h  Dis t r ic t  

C o u r t  of Appeal's d e c i s i o n  was d e n i e d  on  Apr i l  2 6 ,  1 9 8 9 .  Notice 

t h a t  s h e  s o u g h t  t o  i n v o k e  t h e  d i s c r e t i o n a r y  r e v i e w  of t h i s  C o u r t  

was f i l e d  on May 23, 1989.  

T h i s  j u r i s d i c t i o n a l  b r i e f  f o l l o w s .  
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SUMMARY OF THE ARGUMENT 

T h e  d e c i s i o n  o f  t h e  c o u r t  of appea l  i n  t h i s  case d i r e c t l y  

and  e x p r e s s l y  c o n f l i c t s  w i t h  a d e c i s i o n  of t h i s  C o u r t  a n d  w i t h  a 

d e c i s i o n  o f  a n o t h e r  d i s t r i c t  c o u r t  of appeal o n  t h e  q u e s t i o n  of 

w h e t h e r  commiss ion  of d r u g  t r a f f i c k i n g  i n  a p r o f e s s i o n a l  m a n n e r  

is a v a l i d  r e a s o n  for  a g u i d e l i n e s  s e n t e n c e  d e p a r t u r e .  
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ARGUMENT 

THE DECISION OF T H E  COURT OF APPEAL I N  THIS 
CASE DIRECTLY AND EXPRESSLY CONFLICTS WITH A 
D E C I S I O N  O F  THIS  COURT AND W I T H  A D E C I S I O N  OF 
ANOTHER DISTRICT COURT O F  A P P E A L  ON THE QUES- 
TION OF WHETHER A COMMISSION OF DRUG TRAFFICK- 
I N G  I N  A PROFESSIONAL MANNER I S  A V A L I D  REASON 
FOR A G U I D E L I N E S  SENTENCE DEPARTURE. 

I n  t h e  p r e s e n t  case ,  t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal 

u p h e l d  a s  a v a l i d  r e a s o n  for  a g u i d e l i n e s  d e p a r t u r e  s e n t e n c e  t h e  

t r i a l  c o u r t ' s  f i n d i n g  t h a t  t h e  d r u g  t r a f f i c k i n g  f o r  w h i c h  Ms. 

H e r n a n d e z  was c o n v i c t e d  was commit ted  i n  a p r o f e s s i o n a l  manner.  

I n  C o l l i n s  v .  S t a t e ,  535 So.2d 6 6 1  ( F l a .  3d DCA 1 9 8 8 ) ,  t h e  T h i r d  

D i s t r i c t  C o u r t  o f  Appeal h e l d  t h a t  " e x e c u t i n g  t h e  crimes i n  a 

p r o f e s s i o n a l  m a n n e r "  was - n o t  a v a l i d  r e a s o n  f o r  a g u i d e l i n e s  

d e p a r t u r e  " b e c a u s e  t h e  s t a t e d  r e a s o n  i s  a n  i n h e r e n t  component o f  

t h e  crime o f  t r a f f i c k i n g  i n  c o c a i n e . "  - I d .  a t  663.  I n d e e d ,  i n  

C o l l i n s ,  t h e  s t a t e  conceded  as  much. T h i s  C o u r t  h a s  i t se l f  come 

to  a s imi la r  c o n c l u s i o n  i n  S t a t e  v .  F l e t c h e r ,  530 So.2d 296 ( F l a .  

1 9 8 8 ) ,  w h e r e i n  i t  a g r e e d  t h a t  a f i n d i n g  t h a t  t h e  d e f e n d a n t  

" p l a n n e d  and  c a l c u l a t e d  t h e  crime w i t h  s o p h i s t i c a t i o n  a n d  w e l l -  

o r g a n i z e d  p r e m e d i t a t i o n  i n c l u d i n g  'mon ths  o f  p l o t t i n g  and  schem- 

ing," '  was n o t  a v a l i d  d e p a r t u r e  r e a s o n  b e c a u s e  " a l l  l a r g e  d r u g  

t r a f f i c k i n g  cases ,  n o t  t o  m e n t i o n  t h o s e  i n v o l v i n g  a c o n s p i r a c y ,  

would ' i n h e r e n t l y '  i n v o l v e  c a l c u l a t e d  p r e m e d i t a t i o n  a n d  p l a n -  

n i n g . "  - I d .  a t  297. 

C o n s e q u e n t l y ,  t h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  o f  appeal 

i n  t h e  p r e s e n t  case d i r e c t l y  a n d  e x p r e s s l y  c o n f l i c t s  w i t h  t h e  

d e c i s i o n  of t h e  T h i r d  D i s t r i c t  C o u r t  of Appeal i n  C o l l i n s  and  
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w i t h  t h i s  C o u r t ' s  own d e c i s i o n  i n  F l e t c h e r .  T h i s  C o u r t  t h u s  h a s  

j u r i s d i c t i o n  t o  r e v i e w  t h e  i n s t a n t  c a u s e .  A r t i c l e  V, S e c t i o n  

3 ( b )  ( 3 ) ,  F l o r i d a  C o n s t i t u t i o n .  

Moreover ,  i n  o r d e r  t o  m a i n t a i n  c o n s i s t e n c y  be tween  t h e  d e c i -  

s i o n s  of t h e  c o u r t s  of t h i s  s t a t e  i n  i n t e r p r e t i n g  t h e  s e n t e n c i n g  

g u i d e l i n e s ,  which are u t i l i z e d  i n  impos ing  s e n t e n c e s  i n  a l l  d r u g  

t r a f f i c k i n g  cases i n  t h i s  s t a t e ,  t h i s  C o u r t  s h o u l d  accept  j u r i s -  

d i c t i o n  of t h i s  c a u s e  a n d  r e s o l v e  t h e  c o n f l i c t  p r e s e n t e d  by t h e  

d i s t r i c t  c o u r t  of appea l ' s  d e c i s i o n  below. 

. 
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CONCLUSION 

T h e  d e c i s i o n  of t h e  c o u r t  of appeal  i n  t h i s  case d i r e c t l y  

and  e x p r e s s l y  c o n f l i c t s  w i t h  a d e c i s i o n  of t h i s  C o u r t  a n d  w i t h  a 

d e c i s i o n  of a n o t h e r  d i s t r i c t  c o u r t  of appeal o n  t h e  q u e s t i o n  of 

w h e t h e r  commission of d r u g  t r a f f i c k i n g  i n  a p r o f e s s i o n a l  m a n n e r  

is a v a l i d  r e a s o n  for  a g u i d e l i n e s  s e n t e n c e  d e p a r t u r e .  

Moreover ,  i n  o r d e r  t o  m a i n t a i n  c o n s i s t e n c y  be tween  t h e  d e c i -  

s i o n s  of t h e  c o u r t s  of t h i s  s t a t e  i n  i n t e r p r e t i n g  t h e  s e n t e n c i n g  

g u i d e l i n e s ,  which  are u t i l i z e d  i n  impos ing  s e n t e n c e s  i n  a l l  d r u g  

t r a f f i c k i n g  cases i n  t h i s  s t a t e ,  t h i s  C o u r t  s h o u l d  accept j u r i s -  

d i c t i o n  of t h i s  c a u s e  and r e s o l v e  t h e  c o n f l i c t  p r e s e n t e d  b y  t h e  

d i s t r i c t  c o u r t  of appeal ' s  d e c i s i o n  below. 
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RICHARD L. JORANDBY 
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